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Autonomous Automobile Liability

Evan J. Zimmerman†

I argue that autonomous cars, by their nature, present an unusual case in 
product liability in the event of accidents, considering that vehicle collisions 
are traditionally considered strict liability cases in which drivers are responsible. 
I derive a “wheel or button” standard which holds that, in the cars of the 
future, in which we merely enter a destination on a touchscreen, liability for 
accidents should lay with the manufacturer.

I. INTRODUCTION

The future of autonomous cars may be upon us. Google and Baidu, two tech 
giants, have both been developing autonomous cars. At the 2015 Consumer 
Electronics Show, several major car manufacturers, including BMW and 
Mercedes-Benz, demonstrated that many of their “soft” driver-assistance 
technologies have been leading to more advanced self-driving features. Before, 
there were cars that could park themselves, but now, buttressed by decades 
of self-driving lab and field work, there are vehicles that can save you from 
crashing and make you more efficient. Reviewers have been in awe of their 
precision and versatility. Like all car features, however, these advances are not 
perfect. It is only a matter of time before someone somewhere crashes a car in 
the process of using one of these functions. As one might expect, the driver of 
that vehicle is almost certain to be sued, and the defense is sure to claim that 
the true fault lies with the autonomous car’s manufacturer. After all, whatever 
happened, the car did it on its own.

The demand for these types of cars is likely to be immense; only 4% of a 
car’s life is spent driving, and 30% of that time is spent looking for parking.1 
Cars are one of the largest purchases made by households, so one might find 
it surprising that they get so little use out of their cars. Consequently, the 
cost of calling an autonomous car from a network like Uber is certain to be 
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cheaper, both individually and societally, than owning one. This will only 
become truer as the technology develops, the manufacturing matures, the 
marketing becomes more adroit, and businesses realize the potential utility 
of a cabbie on call that has no need for breaks or pay. In the meantime, as 
carmakers look for additional ways to differentiate themselves from each other 
while still investing in self-driving cars, they will use what they have already 
developed to market “driver assist” technologies; useful, excitement-inducing, 
and increasingly ubiquitous, car buyers will use these features more and more. 
Thus, these cars will be used progressively frequently in the future, making 
it all the more likely that cases wrestling with the liability of autonomous 
vehicles will become commonplace. The public certainly wants guidance on 
this question of liability—a recent poll found that 77 percent of Americans 
were concerned about legal liability for drivers of self-driving vehicles.2 I seek 
to provide such guidance in this short article.

Section II explains some of the basics of autonomous driving. In particular, 
I take care to differentiate between driver-initiated features and computer-
initiated features. Section III explains the current state of automotive liability. 
Using this information, I synthesize a standard for autonomous driving 
liability using a driver-initiation standard. 

II. TYPES OF AUTONOMOUS FEATURES

Cars have been replacing human input for decades. The most obvious, 
well-known option is automatic transmission, which replaced manual 
transmission. However, it was not until recently that vehicles could direct 
themselves, unless, of course, one counts horses. 1992 was a breakthrough 
year in which Volkswagen demonstrated its parallel parking Futura concept. 
Although not commercially available, Volkswagen showed that its labs had 
developed an array of sensors and software lightweight enough to be run 
by an onboard PC, an incredible technical feat. It would take a decade for 
the technology to make its way into a commercial car, when in 2003 Toyota 
offered an “Intelligent Assistant” option for automated parallel parking in 
its 5th generation Prius hybrid. For about a decade, this remained a niche, 
expensive, and non-essential feature offered by a few manufacturers of 
(mostly) luxury cars, and self-parking features were almost solely about 
outsourcing that scourge, parallel parking.

The annus mirabilis for autonomous parking was 2012. That year, most 

2: Joshua Bleiberg & Darrell M. West, Americans Aren’t Sure How to Feel About 
  Driverless Cars, Brookings Institute (Aug. 18, 2014), online at http://www.
  brookings.edu/blogs/techtank/posts/2014/08/18-driverless-cars-survey.



80 | Autonomous Automobile Liability 

major manufacturers sold a car that offered some type of intelligent parking, 
usually through one of their luxury labels. These cars could usually do more 
than just parallel parking on their own, as they also featured corner parking 
and normal spot parking. These features normally all work the same way: a 
driver essentially presses a button, has the opportunity to exit the car, and 
then leaves the machine to its own devices. This is an example of a driver-
initiated automated feature. Many hailed automated parking as a harbinger 
of the future. We couldn’t have flying cars, so we might as well be able to 
have cars that take us places while we sleep. Moreover, the very spectacle 
of automated parking, particularly in that a driver could step outside and 
watch her car park itself, functioned as a symbol for the coming “driverless 
revolution.” 

However, not all types of autonomous driving are explicitly triggered by 
the driver. Mostly, automated driving features exist to compensate for human 
error. This is especially true for some newer cars. As one tester, Chris Ziegler 
of The Verge, recently noted, “I tried to crash a BMW, but it parked itself 
instead.”3 The case of Ziegler’s parking is actually one of the more common and 
light forms of non-driver-initiated features; for years, Mercedes-Benz, Lexus, 
Tesla, and other high-end manufacturers have offered automatic stopping 
to avoid collisions while driving, advertising this option as a safety feature. 
A similar feature keeps a car in a lane if it seems like its driver is swerving, 
another feature that is marketed as a safeguard against sleepy driving. So, 
indeed, most automatic driving features exist to compensate for human error.

A more extreme version of car-initiated automation is completely 
driverless cars. The most famous and most advanced iteration is the “Google 
car.” Originally, this autonomous vehicle was a Lexus with a sensor rack 
strapped to it that ran Google Chauffeur, a software suite. Since the Google 
car won a DARPA contest in 2005, it has logged over a million kilometers of 
driverless time,4 and in that time has only been in two accidents, both caused 
by humans.5 For many years now, a driver could sit at the wheel of a Google-

3: Chris Ziegler, I Tried to Crash a BMW, But It Parked Itself Instead, The Verge 
  (Jan. 5, 2015), online at http://www.theverge.com/2015/1/5/7494989/bmw-i3-
  self-parking-anti-collision-ces-2015.
4: Chris Urmson, The Latest Chapter for the Self-Driving Car: Mastering City Street 
  Driving, Google Blog (Apr. 28, 2014), online at http://googleblog.blogspot.
  com/2014/04/the-latest-chapter-for-self-driving-car.html.
5: John Markoff, Google Cars Drive Themselves, in Traffic, New York Times (Oct. 9, 
  2010), online at http://www.nytimes.com/2010/10/10/science/10google.html?_
  r=1. Also see Justin Hyde, This Is Google’s First Self-Driving Car Crash, Jalopnik 
  (Aug. 5, 2011), online at http://jalopnik.com/5828101/this-is-googles-first-self-
  driving-car-crash.
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equipped Lexus and watch while it drove itself. As a symbol of its vision for 
the future, Google’s most recent car, which it designed itself, has no steering 
wheel.

There are four main components of the self-driving features of a car: inputs, 
computer-based control, outputs, and an activator. First, a self-driving car 
needs an input. For example, a car that is attempting to park itself must 
know how close it is to hitting an obstacle. For this, self-driving cars are 
automated with an array of sensors. Next, the car must decide what to do and 
how to interpret its environment. This can come in several ways. Google’s 
car, for instance, makes a high-powered map of the entire world around it, 
making notes of details as minute as imperfections in road curbs. A car that is 
attempting to drive might, for instance, want to know whether an obstacle is 
a tree or another car, or even a cat, so that it knows whether to simply move 
around a stationary object or to do a more complicated dance with something 
that can dynamically react to it. Once it decides what to do, the car’s “brain” 
needs a way to actually get the car to move.

An essential question, the remaining aspect, is how a car is activated. 
In theory, a car could activate itself. It would use the previously discussed 
technologies available to it to assess the world around it and decide on its own 
whether or not it needs to act. This is not entirely far-fetched, as cars do this 
today; emergency self-braking is an example. On the other hand, a human 
being can be said to activate the car, but at this point it becomes a trickier 
question. Clearly a human being decides when a car automatically parks, 
but does a human being initiate a self-driving car, which does everything on 
its own, by pushing the “on” button? The question of liability for accidents 
looms large here. Should a sufficiently advanced car be considered an agent 
of a human being, simply acting in accordance with the human’s commands? 
Or should autonomous vehicles be considered autonomous from the very 
people they are transporting? Allocating liability to either the human “driver” 
or the car’s manufacturer hinges upon the answers to these questions. This 
discussion is expanded in the next section.
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III. LIABILITY IN DRIVING

Four states have currently passed laws pertaining to driverless cars: 
California,6 Nevada,7 Florida,8 and Michigan,9 as well as the District of 
Columbia.10 Some states, like Texas11 and New York,12 are mulling possible 
legislation on this issue. An essential question to ask is: what do these laws 
require?13 I will first briefly discuss this question. We will see that these 
provisions are largely reactionary and do not actually answer the types of 
questions that we might expect to see when autonomous cars become 
widespread—and better operators than humans. I will provide a sketch of a 
broader theory that might address this question, drawing on some surprising 
sources for guidance. First, let us discuss the existing law on autonomous 
vehicles, a legal field that is small and focuses on one of two areas.

Existing and pending laws permit the licensure of self-driving cars. 
Typically, existing laws require that “any person who holds a [civilian class 
license] or its equivalent may operate its autonomous [vehicle] in autonomous 
mode upon a public highway.”14 Furthermore, as an important feature, a 
person is considered to be “in operation” of the vehicle “regardless of whether 
such a person is physically present in the autonomous vehicle.”15 These laws 
all specifically permit driving in public highways, and delineate testing and 
consumer purchases, reflecting the nascent nature of the technology. This 
standard has started in Nevada, which influenced Florida, whose law has 
become a standard for others.16 The licensure laws do not have any special 
requirements or tests for those who wish to purchase an autonomous vehicle. 
One state, Nevada, calls for an authority to set forth insurance requirements 
for drivers,  but makes no acknowledgement of any type of change in the 

6: S.B. 1298 2011-2012 Cong. (2012 Cal.).
7: A.B. 511 76th Cong. (2011 Nev.), S.B. 140 76th Cong. (2011 Nev.), S.B. 313 
  77th Cong. (2013 Nev.).
8: C.S./H.B. 1207, Vehicles With Autonomous Technology, 2011-2012 Cong. (2012 
  Fla.).
9: A.N. 251, 97th Leg. (2013 Mich.), A.N. 231, 97th Leg. (2013 Mich.).
10: L. 19-0278, “Autonomous Vehicle Act of 2012,” 2012-2013 Cong. (2013 D.C.).
11: H.B. 2932, 83rd Leg. (2013 Tex.).
12: A. 7391A-2013, at 1 (New York).
13: One interesting side-note that I will largely ignore is that most states have enacted 
   laws regarding texting while driving. Drivers of autonomous vehicles are actually 
   exempt from laws restricting texting while driving.
14: A. 7391A-2013 at §4(1) (New York) (cited in note 12).
15: Id. at §4(2).
16: In fact, Massachusetts’ current law is almost an exact replica of the Florida statute.
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law surrounding liability for individuals.17 Furthermore, because they are 
fully autonomous, Google-style cars are not yet for sale to individuals in any 
capacity. Accordingly, there are no lawsuits from which to draw precedent.

Second, existing and pending laws address the liability of manufacturers—
that is, “the original manufacturer of a vehicle converted to an autonomous 
vehicle.”18 In particular, every law that addresses original manufacturer liability 
says in one form or another that “the original manufacturer of a vehicle 
converted by a third party into an autonomous vehicle shall not be liable, and 
shall have a defense to and be dismissed from, any legal action brought against 
the original manufacturer by any person injured due to an alleged vehicle 
defect caused by the conversion of the vehicle, or by equipment installed by 
the converter, unless the alleged defect was present in the vehicle as originally 
manufactured.”19 This is quite clear-cut, but it is the only component of these 
laws that addresses any sort of liability. It is quite reasonable, but it is likely to 
be outdated relatively soon, as first-party manufacturers like Mercedes-Benz 
and Audi have been developing autonomous driving systems of their own, 
which these laws do not address. Furthermore, these laws ultimately do not 
settle the essential question: is the party that made the car drive by itself liable 
for collisions, or the person who bought it?

There is debate in state legislatures about how to protect motorists from 
the damage that might be caused by a defective autonomous car. This is 
buttressed by the existence of clauses explaining that such cars must “have 
a means to alert the operator thereof if a technology failure affecting the 
ability of such vehicle to safely operate autonomously is detected while the 
autonomous vehicle is operating autonomously, so as to direct the vehicle 
operator to resume control of the motor vehicle.”20 Note that such wording 
makes no mention of whether such manufacturers must permit human beings 
to operate the car at any time. As Bob Lutz, a former General Motors Vice 
Chairman, recently noted on CNBC, “the autonomous car doesn’t drink, 
doesn’t do drugs, doesn’t text while driving, doesn’t get road rage…young, 
autonomous cars don’t want to race other autonomous cars, and they don’t go 
to sleep.”21 Consequently, he predicts that technologies like the 2017 Cadillac 
Super Cruise will improve driver safety, and that the accident rate for fully 
autonomous cars will be less than 10% of that of human drivers. If that is 

17: A.B. 511, at §8(b) (cited in note 7).
18: C.S./H.B. 1207, Vehicles with Autonomous Technology (cited in note 8).
19: Id. at §5(2).
20: A. 7391A-2013 at §3(c) (New York) (cited in note 12).
21: Bob Lutz, Reality for Driverless Cars, CNBC (Sep. 8, 2014), online at http://
   video.cnbc.com/gallery/?video=3000308938.
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the case, it is possible that human beings will become liable for taking over 
to drive if they end up in an accident. In that instance, clauses like the ones 
above might be removed since it could be safer for a defective, self-driving car 
to control itself than a comparatively more defective human being. Such a 
world might see new laws, in sharp contrast to these current laws, outlawing 
steering wheels and other human-control mechanisms from cars.

All considered, none of this addresses the fundamental question of what 
occurs in normal operation. As we have seen, legislatures have barely even 
toyed with the issue, and the few instances they seem to have considered are 
edge cases. There are also no court cases that address accidents resulting from 
these limited-use autonomous features, like self-parking. So in the abstract, 
can we reason out what occurs when a self-driving car, in normal operation, 
is involved in an accident?

The first route one might consider is simple product liability. Product 
liability is a tort in which a manufacturer is penalized for injuries caused 
by its defective product. An alternative route would be to look not at the 
manufacturer but instead at the driver. Under this line of reasoning, the car 
involved in the accident, as an object, was used by the owner of the car, 
and the owner is just as liable for using this object as one would be in a 
tort involving a hammer. In order to make such an argument, one would 
have to argue that an autonomous car is similar enough to other forms of 
property. The obvious type of property to consider is a pet, which operates 
independently, like an autonomous vehicle.

Owners are not always liable for their pets.22 For example, due to dogs’ 
historical standing as a protective species, owners are typically not liable 
for attacks that take place on their property. In general, though, statements 
of liability note that someone is liable if they are negligent—i.e., that they 
“should have known” that another person would be harmed by their (in)-
action. This is a slightly nebulous standard. In particular, “[t]he words ‘reason 
to know’…denote the fact that the actor has information from which a person 
of reasonable intelligence…would infer that the fact in question exists, or that 
such person would govern his conduct upon the assumption that such fact 
exists.”23 In particular, when dealing with dogs and similar animals, “[E]xcept 
as stated in [the Restatement of Torts] § 517, a possessor of a domestic animal, 
which he has reason to know has dangerous propensities abnormal to its class, 

22: Some states operate under a strict liability standard (California; see Cal. Civ. C. 
   §3342); some have a one-chance standard (Texas: see Marshall v. Ranne, 511 
   S.W. 2d 255 (1974); and some only operate under a negligence standard 
   (Massachusetts: see Mass. Gen. L. P. I. Ti. XX. Ch. 144. §155).
23: See Restatement of Torts §12.
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is subject to liability for harm caused thereby to others, except trespassers 
on his land, although he has exercised the utmost care to prevent it from 
doing the harm.”24 It is essential to note that this is a very situation-specific 
standard. Many states require acknowledgment of the dangerousness of 
classes—e.g., the acknowledgment that Pitbulls are particularly aggressive—
but some prohibit such a judgment, and in either case, the jury must always 
make a facts-based determination as to guilt.25

The law for pets does help settle the question of autonomous automotive 
liability. For example, autonomous cars are known to function suboptimally 
in the rain. One could argue that drivers are liable if they knowingly take 
their cars out in the rain, as long as they were warned by the manufacturer, or 
should have reasonably been able to tell, that the rain might impair the car’s 
ability to drive itself safely. However, this standard does not address normal 
operation of the car. What if, for no discernable reason, there is an accident? 
What if there is a collision, absent a conspicuous malfunction within the 
autonomous vehicle? For this, even though a car is not a person, it is helpful 
to consider agency theory. 

An agent is a party that is legally required to carry out an action on 
behalf of an original employer. The original employer, however, is liable 
for the actions the agent undertakes in the course of carrying out the task. 
This is in contrast to an independent contractor, as “the characteristics of 
the independent contractor are that he is a person (usually carrying on a 
distinct occupation) who for a stipulated compensation (usually a lump sum) 
undertakes to do a piece of work (usually of some magnitude) by his own 
forces and instrumentalities (usually supplying labor and materials), being 
responsible to his employer for the stipulated results, but…being left in control 
of the operation of the forces and instrumentalities by which the stipulated result 
is to be accomplished.”26 In other words, the independent contractor is not 
“subject to the control of his employer, except as to the results or product of 
his work.”27 The essential feature in the common law agency test is whether 
one is “allowed the initiative and decision-making authority, normally 
associated with an independent contractor.”28

Does a person make any decisions when driving an autonomous car? 
Perhaps. A person puts a destination in a car and pushes the “go” button, but 

24: Id. §509.
25: See Solimene v. B. Grauel & Co., 399 Mass. 790, 794 (1987).
26: American Law Institute, Agency: Restatement No. 1 §6 (1926) (emphasis added).
27: Falls v. Scott, 249 Kan. 54, 64 (1991).
28: N.L.R.B. v. United Insurance Co. of America, 390 U.S. 254, 258 (1968). Also see 
   FedEx Home Delivery v. N.L.R.B., 563 F.3d 492 (D.C. Cir. 2009).
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not much else. This puts the “essential characteristic, being left in control” in 
the hands of the car, with only the end destination, rather than the journey, 
being the province of the car owner. This formulation is extreme, but perhaps 
acceptable due to the advanced nature of the artificial intelligence in these 
cars. Such a standard would make the car a contractor of the owner rather 
than the owner’s agent. The analogy is certainly imperfect, but suggests that 
except in cases of a driver’s negligence, the liability for an accident would 
lie with the manufacturer of the autonomous car. One could argue that by 
purchasing the car, one has “purchased” the liability as well, but that would 
render all product liability tort null and void, which would go against both 
the letter and the spirit of those laws. Furthermore, the fact that users usually 
sign “terms of service” agreements, and receive constant software updates, 
buttresses the important argument that the self-driving features of the cars 
are a service, rather than a product per se, making manufacturer liability more 
compelling.29

What might count as negligence? There are a few options. As mentioned 
above, one option is putting the car in a situation in which the car will not 
perform as well as it normally would. Another example involves drivers 
choosing not to take control, even if conditions suggest that they should. 
As we saw previously, most states that have a law on the books relating to 
autonomous cars have a law stipulating that these vehicles must allow a 
person to take control when the system spots an error. In such a case, a person 
who fails to take control would be considered liable. Of course, this becomes 
a slippery slope in which one could argue that a person who actively spotted 
a danger should have taken control anyways from an imperfect system. 
Without an explicit standard, all liability would then shift onto the driver, 
as before, making the negligence standard moot. One could question the 
slippery slope argument, but it is not difficult to imagine an emotional jury, 
afraid of a self-driving car and assured of the supposed driving superiority of 
man, concluding that the car was not being sufficiently monitored. Such a 
judgment is therefore dependent on whether or not a person could have taken 
control. Consequently, we arrive at a strange result: a driver is likely liable if 
his self-driving car has a steering wheel. 

Regardless, the liability for an accident could, theoretically, not lie with the 
person who bought the autonomous vehicle. As we have seen, any problem 
with the car responsible for an accident could reasonably be said to lie with 
the car itself, as it is advanced enough that it drives without meaningful inputs 
from the human “operator.”  However, since it is an object and not a living 

29: See Lori A. Weber, Bad Bytes: the Application of Strict Products Liability to Computer 
   Software, 66 St. John’s L. Rev. 469, 470 (1992).
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being, such problems would be considered defects, and the liability would 
therefore lie with the manufacturer of the autonomous control module. And, 
crucially, the difference would be in whether the consumer could control the 
car or not, since it would determine whether the car was, in fact, the object-
equivalent of an agent of the purchaser. Hence, the crucial factor is whether 
or not the car has a wheel or a button.

IV. CONCLUSION

As can be seen, the issue of autonomous automobile liability is difficult 
and highly speculative. There are no precedents on the matter, and the only 
statute on the subject does nothing to address manufacturer vs. human 
liability. Some of the technology is still constantly developing. Hence, this 
paper has been limited to presenting a way to think about this question of 
liability rather than providing a definitive answer. Nonetheless, providing this 
initial discussion might inform the resolution of this issue of liability in the 
future. 

One complicating matter that I did not address in this paper is commercial 
insurance. In the future, it is plausible that individuals will typically not own 
personal cars anymore. Instead, self-driving cars could form transportation 
networks operated by large groups, like companies or governments. In a 
commercial context, it is not certain that driving dynamics would be the 
same, that the software operating autonomous vehicles would be the same, or 
consequently whether the law governing their operation might be different. 
This is an interesting area for future legal research, but this reality simply does 
not exist yet; all one can do is speculate. 

The most difficult factor in assessing this section of the law is the nature of 
what is being discussed. In the next decade, individuals will begin to be able to 
purchase machines with a degree of automation—dare we say, intelligence?—
unlike any seen before by any person, or conceived of by any legal system. 
As evidenced by this paper, I believe that such autonomous systems will be 
sufficiently advanced enough not even to be considered agents of a person. 
This position may turn out to be incorrect. It is also entirely possible, of 
course, that the first time a self-driving car crashes there will be an utterly 
histrionic response, resulting in the complete ban of such technology and 
thus making all scholarship relating to the subject moot.

In any case, the “wheel or button” standard described in this paper is, if 
one chooses to accept that we might apply agency theory to this problem, 
a viable solution. It would imply significant liability for insurers—in fact, 
since America uses a strict liability system for driving, it would put all the 
risk on manufacturers, perhaps slowing or even stopping the production of 
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such devices. Until that time, the march of progress will continue, and our 
streets will be graced with cars with no controls and our courtrooms with the 
lawsuits that follow.


