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The Sustainable Development Law & Policy Brief (SDLP) 
strives to address and analyze cutting-edge legal issues devel-
oping within the fields of environmental law and sustainable 
development. For the last nineteen years, SDLP has examined 
the gap between public law and private sector solutions as well 
as society’s needs. 

Good governance requires a balance of transparency, 
effective collaboration, and proper implementation of policies.  
As the world becomes increasingly connected, the need for 
effective governance on the local, national, and international 
level increases as well. Within the realm of environmental 
protection, efficient governance at all levels can have a valu-
able impact on natural resources and wildlife. Yet, when the 
governing bodies lack transparency and openness, meaningful 
collaboration, or proper and lawful implementation of policies, 
the effect can have a shocking blow to natural resources around 
the world. Nevertheless, the public holds a powerful backstop 
power to prevent such detriment.  

This issue examines that powerful force and the creative 
solutions employed throughout the world. On a national 
level, Congress wields a formidable authority over executive 
revocation of national monuments and public lands held for 
preservation. Further, Congress’s spending power allows for 
incentivization of investment into beneficial environmental 
measures, including Carbon Capture technologies. The issue 
further highlights the influence of state power in cooperative 
federalism laws, such as the Federal Power Act. On an inter-
national level, the issue highlights the role of transparency in 
development projects funded by international organizations as 
well as the strength of international treaties.

Similarly, the public brandishes the strength of public com-
ment to ensure effective collaboration with executive agencies.  
When that collaboration falters, the Administrative Procedures 
Act and the Endangered Species Act provide recourse to steer 
the agency back to informed policymaking. Judicial review of 
administrative procedures ensure that the agency implements 
the true intent of Congress, including the commitment to broad 
habitat and wildlife protection. Together, creative solutions, 
including those explored in this issue, ensure good governance 
complete with fair processes, dissemination of information, 
and benefits for all. 
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ment, conservation, environmental justice, and biodiversity 
throughout the world.
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and property rights; resource use and regulation; and animal 
protection.
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no take backS: 
pReSiDential authoRity anD public lanD withDRawalS

By Christian Termyn*

I. IntroductIon

In the twilight of his presidency, Barack Obama made sev-
eral announcements withdrawing federal land from devel-
opment. These executive actions were protective measures 

taken under longstanding authorities of the Antiquities Act of 
19061 and the Outer Continental Shelf Lands Act2 (OCSLA), 
which delegate a portion of Congress’ primary Constitutional 
authority over federal lands to the executive branch. Specifically, 
the statutes authorize the President to unilaterally withdraw cer-
tain land from development, which can be an extremely contro-
versial measure depending on the location and size of the parcel 
to be protected, the productive uses restricted, and the heated 
politics of federal land management more generally. President 
Obama’s last-minute land withdrawals were no exception.

A lingering question is whether the President, by the same 
authority, may revoke these protective measures and effectively 
reopen withdrawn lands to disposition. This question implicates 
the Constitution, statutes authorizing executive land withdraw-
als, and other sources of positive law, but is also susceptible to 
strong intuitions and normative judgments about the role of the 
Executive in land use policy. The Antiquities Act and OCSLA 
are silent as to revocability, even as similar statutes authorizing 
the President to withdraw lands expressly provide for reversal 
of those withdrawals. As no president until now has revoked a 
prior land withdrawal under these statues, the courts have not 
had the opportunity to weigh in.

President Trump converted these hypotheticals into reality. 
In April 2017, he issued an executive order calling for a review 
of national monument designations under the Antiquities Act, 
signaling an intention to return lands protected under the Act to 
the public domain.3 Two days later, a second order reversed the 
Obama Administration’s ban on Arctic drilling pursuant to the 
OCSLA.4 Environmental groups have challenged both orders 
and, for the first time, a federal court was presented with the 
question whether the Executive may reverse a predecessor’s 
land withdrawal.5 

This paper concludes that the President currently lacks 
authority to reverse a land withdrawal under the Antiquities 
Act or OCSLA. It begins by reviewing executive withdrawal 
authorities under the two statutes, as well as President Trump’s 
recent executive orders.6 Part III then discusses the nature of 
executive action in the public lands context, taking care to dis-
tinguish it from the President’s free exercise of Article II pow-
ers, including reversal of a predecessor’s executive actions.7 
The President has no inherent authority in the land use context, 
and reversing a prior land withdrawal constitutes a unique pol-

icy decision requiring delegation of authority from Congress.8 
Part IV returns to the statutes themselves, concluding that the 
Antiquities Act and OCSLA cannot be read to delegate such 
authority.9 Congress has repudiated implied executive authority 
in the public lands context and has demonstrated that it knows 
how to delegate revocation authority when necessary to fulfill 
its policy objectives.10 Part V discusses the potential implica-
tions of executive reversal of land withdrawals on use of the 
Antiquities Act and OCSLA as tools to address environmental 
policy objectives.11 Part VI then briefly concludes.12 

II. ExEcutIvE WIthdraWal authorIty  
undEr thE antIquItIEs and outEr  

contInEntal shElf lands acts

The Constitution vests Congress with broad powers over 
the public lands.13 One of the major legal mechanisms govern-
ing the status of public lands is a land “withdrawal.” Histori-
cally, withdrawal of federal land refers to the process by which 
the public domain is withdrawn or reserved for certain specific 
purposes and thereby segregated from the operation of various 
other public land laws authorizing the use or disposition of the 
lands.14 Withdrawals of public lands were initiated beginning in 
the earliest days of the Republic to establish military and Indian 
reservations, lighthouses, townsites, and, eventually, railroads.15 
Today, withdrawals are more commonly a protective measure 
to preserve the status quo and prevent specific future uses in 
designated areas.16

In general, withdrawals of public lands are accomplished 
by one of three means: (1) express withdrawals of specified 
lands for a particular purpose by act of Congress; (2) withdraw-
als by the Executive pursuant to statutory delegation, which can 
either authorize withdrawal for a particular purpose while leav-
ing the selection and withdrawal of the qualifying lands to the 
Executive, or generally authorize the Executive to withdraw for 
public purposes; and (3) withdrawals by the Executive without 
statutory authority, for instance, where impliedly authorized 
by Congress’ longstanding acquiescence to an executive with-
drawal practice.17 A comprehensive 1969 study of withdrawals 
and reservations of public domain lands marveled that “[o]ver 
four hundred statutes, thousands of Executive orders, numerous 

* Christian Termyn is an Associate in the San Francisco, California office of 
Perkins Coie, LLP.  He focuses his practice on environment, energy, and natural 
resources law.  Any opinions expressed in this article are those of the author and 
should not be construed to be those of Perkins Coie LLP, its client, or any of its 
or their respective affiliates.
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administrative regulations and administrative and judicial adju-
dications” govern the withdrawal process.18

The evolution of federal public lands policy, and the com-
plex interrelationship between Congress and the Executive 
in setting and carrying out that policy, is a rich history well 
beyond the scope of this paper. However, two strands of the his-
tory are necessary as background. First, while the Antiquities 
Act and OCSLA have been applied expansively to withdraw 
land from development, executive withdrawal authority has 
narrowed overall. Presidents have exercised broad implied 
authority to withdraw lands throughout the nineteenth and 
into the early twentieth century. More recently, Congress has 
expressly repudiated any implied withdrawal authority and nar-
rowed express statutory authorities.19 This trend advises against 
implying an executive authority to return withdrawn lands to 
the public domain where a statute is silent. 

The second historical note pertains to the shifting policy 
of retention, management and disposition of public lands, and 
an evolving conception of the public interest therein. Though 
public lands legislation was historically concerned with provid-
ing for the disposal of the public domain, a growing recogni-
tion of the shortcomings of disposal policy led the government 
to retain many tracts of land in federal ownership.20 The 
Executive had historically withdrawn land for limited public 
uses, such as military or Indian reservations.21 As conserva-
tion became a critical national concern in the late nineteenth 
century, 22 the Executive was to play a key role, and for good 
reason. Equipped with land withdrawal authority, the President 
could act decisively to identify and protect certain parcels while 
Congress remained free to undo or modify the action.23

The Antiquities Act and OCSLA are just two statutes in an 
expansive body of law governing executive withdrawal author-
ity. Enacted fifty years apart and for very different purposes, 
they are not obvious partners for a legal analysis. They share 
a structural similarity in granting the President a unilateral 
authority to withdraw land from the public domain without 
saying anything about a corresponding authority to reverse 
the withdrawal. And under the Obama Administration, they 
became primary tools to protect federal land and were wielded 
with express reference to controversial environmental policy 
objectives including climate change mitigation.  These appar-
ent “one-way” authorities, applied to similar purposes, set the 
Antiquities Act and OCSLA apart from other federal laws and 
provide a unique lens into executive public lands authority.24 

a. the antiQuitieS act of 1906
The Antiquities Act of 1906 is “one of the earliest statutes 

vesting the Executive with discretion to make withdrawals.”25 
Although the statute is only two sentences long, its impact on 
federal lands cannot be overstated. Since its passage, seventeen 
of twenty-one Presidents have used the Act to proclaim 158 
national monuments, withdrawing hundreds of millions of acres 
from the public domain.26 President Franklin D. Roosevelt used 
his authority thirty-six times, more than any other President, 
while President Obama withdrew the most acreage, over 550 

million acres.27 Numerous withdrawals were accomplished by 
lame duck Presidents, fueling the political fire around desig-
nations despite the fact that use of the Act has been distinctly 
bipartisan, with some of the most vigorous uses of the Act com-
ing from Republicans.28 

The Act authorizes the President to “declare by public 
proclamation historic landmarks, historic and prehistoric 
structures, and other objects of historic or scientific interest . 
. . to be national monuments.”29 As part of a national monu-
ment, the President may reserve parcels of land from the public 
domain which “shall be confined to the smallest area compat-
ible with the proper care and management of the objects to 
be protected.”30 Conspicuously missing from the statute is 
any specification of procedure to create a national monument, 
beyond that the President shall “proclaim” one.31 The Act 
is also silent as to whether a President may abolish a monu-
ment established by a previous presidential proclamation. No 
President has abolished a national monument, and no court has 
addressed whether the President has the authority to do so. 

Much criticism of the Act centers on whether the President 
exceeds the statutory authority by proclaiming monuments of 
certain substance and acreage. Its scope was challenged soon 
after the Act’s passage, but the United States Supreme Court 
gave a wide construction to the authority and has never over-
turned the designation of a monument.32 However, despite 
longstanding precedent and Congressional acquiescence to 
executive national monument practice, some scholars still argue 
that certain monument proclamations are unlawful.33 These 
arguments rely on a narrow reading of the original purpose of 
the Act as solely designed to protect objects of antiquity, rather 
than for impermissibly broad purposes such as “general con-
servation, recreation, scenic protection, or protection of living 
organisms.”34 Critics also argue that the designation of large 
monuments violates the Act’s open-ended acreage limitation.35 
It is contended that the Act is an unconstitutionally broad del-
egation of Congress’ power under the Property Clause.36

The presidential proclamation creating a national monu-
ment under the Act is also rarely the last word as to that monu-
ment’s size and legal characteristics. Both Congress and the 
President have modified monuments established by earlier 
presidential proclamation—the Trump Administration is only 
the latest example.37 Modifications include reductions in scope 
but also, commonly, Congress has enhanced protective designa-
tions for monuments. For instance, approximately half of our 
national parks were first designated as national monuments, 
including the Grand Canyon, Grand Teton, Zion, and Olym-
pic.38 In at least ten instances, Congress has outright abolished 
monuments created by the President.39 The executive branch, 
however, has never outright abolished a monument.

The claim that many monument designations are “ille-
gal”—either too large, inconsistent with the purpose of the Act, 
or otherwise—was the driving force behind calls for President 
Trump to rescind previous monument designations. Trump’s 
Executive Order 13792 directed the Secretary of the Interior 
to review all monument designations or expansions under the 
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Antiquities Act since 1996 where the monument covers more 
than 100,000 acres, or “where the Secretary determines that the 
designation or expansion was made without adequate public 
outreach and coordination with relevant stakeholders.”40 The 
Secretary’s charge was to consider each monument’s compat-
ibility with the Antiquities Act and the effects of the withdrawal 
on various uses of that federal land and surrounding communi-
ties, among other considerations.41 

In response, the Department of Interior initiated the first-
ever formal public comment period on monument designations 
under the Antiquities Act.42 After receiving nearly three million 
public comments and issuing an interim report specific to the 
Bears Ears National Monument, Secretary of the Interior Ryan 
Zinke released a final report recommending modifications to 
ten monuments.43 The Secretary’s conclusions are aptly sum-
marized as follows:

(1) Monuments designated under the Antiquities 
Act were broadly and arbitrarily defined and in some 
instances mirrored broader land management legisla-
tion that had stalled circumventing the legislative 
process; (2) designating geographic landscape areas 
as objects of historic or scientific interest raises man-
agement questions that may be more appropriately 
regulated under FLPMA; (3) there is perception that 
monument designation was intended to prevent access 
and economic activity, including grazing, mining, 
and timber production as opposed to protect specific 
objects, and such designations may limit use of private 
land; (4) concerns have been raised by state, tribal, 
and local governments regarding lost jobs, access, and 
inadequate public involvement; and (5) large designa-
tions under the Act may provide less protection than 
applicable land-management authorities already in 
place and therefore undermine the intent of the Act.44

President Trump wasted no time diminishing the Bears 
Ears National Monument45 and the Grand Staircase-Escalante 
National Monument,46 issuing separate proclamations concur-
rent with the report’s release. A broad coalition of federally 
recognized tribes, environmental groups, and others immedi-
ately filed suit alleging that President Trump’s proclamations 
exceed presidential authority under the U.S. Constitution and 
Antiquities Act and that only Congress may diminish a national 
monument.47

President Trump’s proclamations reduced in size, rather 
than outright abolished, the two monuments.48 The Admin-
istration, however, is continuing to review other monument 
designations; its rhetoric around righting the perceived wrongs 
of prior administrations’ land management decisions suggests 
further reductions or reversals could be in store.49 This paper 
is not meant to parse the legality of monuments under review 
and does not wade into the nuanced legal arguments regard-
ing reductions to Bears Ears and Grand Staircase-Escalation. 
Instead, it uses the hypothetical revocation of a national monu-

ment to explore the limits of presidential authority over federal 
land management decisions. 

As I will explain, the exercise of presidential land manage-
ment authority cannot rest on the perceived overreach of a pre-
decessor. A successor may have political and legal gripes with a 
prior administration’s withdrawals, but there is no on/off switch 
for these decisions, at least not under present authorities.

b. the outeR continental Shelf lanDS act

The Outer Continental Shelf Lands Act, passed on August 
7, 1953, provides for federal jurisdiction over submerged lands 
of the outer continental shelf (OCS), a huge area defined as all 
submerged lands seaward of state coastal waters (three miles 
offshore) under U.S. jurisdiction.50 OCSLA authorizes the Sec-
retary of the Interior to lease those lands for mineral develop-
ment.51 It also grants the President broad authority to withdraw 
portions of the OCS from mineral leasing.52

The OCSLA withdrawal authority is limited to a particu-
lar federal action—mineral leasing—but affords the president 
more discretion than the Antiquities Act.53 Section 12(a) allows 
the President to bar the disposition of title or rights to land or 
minerals under federal marine waters.54 The president is not 
restricted to withdrawing “objects of historic or scientific inter-
est” or the “smallest [land parcel] compatible with the proper 
care and management of the objects to be protected,” as she is 
when proclaiming national monuments under the Antiquities 
Act.55 Instead, the President can withdraw any sized area of 
OCS for any public purpose, making Section 12(a) a powerful 
tool for satisfying broader policy goals.56

Since 1953, six presidents have employed Section 12(a), 
withdrawing as much as several hundred million acres at a 
time.57 Like the Antiquities Act, OCSLA is silent as to undoing 
actions taken under the withdrawal authority.58 Interestingly, 
not all presidential withdrawals are permanent; some have been 
expressly time limited despite no textual distinction in Sec-
tion 12(a) between a permanent or time-limited withdrawal.59 
While no president before Trump had reversed a permanent 
withdrawal under OCSLA, there have been several instances 
of modification and revocation of time-limited withdrawals.60 
Until the Trump Administration, neither permanent nor time-
limited Presidential withdrawals under OCSLA had been tested 
by the courts.61 

On April 28, 2017, President Trump issued an executive 
order (EO) titled “Implementing an America-First Offshore 
Energy Strategy.”62 Among other steps to enhance offshore 
energy development, the order revoked or modified four of 
President Obama’s executive actions withdrawing portions of 
the outer continental shelf from mineral leasing.63 President 
Obama had declared a policy of enhancing the resilience of the 
northern Bering Sea region and withdrawn from leasing the 
Norton Basin and St. Matthew-Hall Planning Areas.64 President 
Trump revoked this order citing a need to “further streamline 
existing regulatory authorities.”65 

The Trump Order also effectively reversed three other 
expansive withdrawals of the outer continental shelf that Presi-
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dent Obama accomplished through presidential memoranda.66 
Rather than explicitly revoke the Obama memoranda, the 
Trump Order merely replaced the language of the memoranda 
with a withdrawal provision limited just to “those areas of the 
Outer Continental Shelf designated as of July 14, 2008, as 
Marine Sanctuaries under the Marine Protection, Research, and 
Sanctuaries Act of 1972 . . . .”67 Environmental organizations 
quickly filed suit making similar arguments to the challengers 
in the monument litigation: by exceeding Congress’ delegation 
of authority to withdraw unleased lands under the OCSLA, 
President Trump violated the plain text of the statute and the 
constitutional doctrine of separation of powers.68 In March 
2019, the District Court of Alaska found that the Congress had 
not delegated to the president the authority to revoke a with-
drawal under the OCSLA.69 The court vacated the portions of 
the Trump Order revoking President Obama’s prior withdraw-
als, holding that the withdrawals would remain “in full force 
and effect unless and until revoked by Congress.”70 

III. thE ExEcutIvE authorIty to  
WIthdraW doEs not IncludE thE  
PoWEr to rEvokE a WIthdraWal

As discussed above, President Trump has fully reversed 
several withdrawals under the OCSLA and signaled a desire to 
revoke monument designations under the Antiquities Act. His 
supporters argue that these actions are indistinguishable from 
modern Presidents’ frequent modification and revocation of 
a predecessor’s executive actions. This section explores what 
exactly the President accomplishes when she withdraws land 
from the public domain, in order to distinguish executive land 
withdrawals from executive actions taken pursuant to Article 
II powers. Since the President has no inherent constitutional 
authority to withdraw public lands, executive action under the 
Antiquities Act or OCSLA is confined to the underlying statu-
tory authority. Reversing these actions is less consistent with 
familiar executive branch functions, and more accurately under-
stood as a separate land action requiring express or implied 
delegation from Congress. 

a. DiStinGuiShinG the uSe of executive oRDeRS, 
pReSiDential pRoclamationS, anD pReSiDential 
memoRanDa in the public lanDS context

Presidents utilize various written instruments to direct the 
Executive branch and implement policy. These include execu-
tive orders, proclamations, presidential memoranda, adminis-
trative directives, findings, and others. Most of the time, the 
President is free to choose the instrument she wishes to use to 
carry out the executive function.71 While the Antiquities Act 
provides that the President may “declare by public proclama-
tion” a national monument, neither that Act nor OCSLA speci-
fies a particular form or procedure for the land withdrawal.72

To carry out land actions, Presidents have used executive 
orders, presidential memoranda, and presidential proclama-
tions, sometimes interchangeably,73 though any difference 
between these devices may be a matter of form rather than 

substance. As the Constitution contains no reference to execu-
tive orders, judges and scholars have been left to develop a 
legal and descriptive basis for the instruments from historical 
practice.74 Though historical practice might suggest proclama-
tions are more geared towards private individuals, while orders 
are more towards administration of government,75 more recent 
accounts suggest that the instruments defy these distinctions 
too often for any differences to be legally significant.76 Federal 
courts also tend to hold executive orders and proclamations to 
be “equivalent for the purposes of carrying out the President’s 
legal authority.”77 

Just as the Constitution contains no definition of these 
instruments, it does not clearly authorize their issuance. The 
common thread, then, is that the execution and implementa-
tion of executive actions must stem from some express or 
implied legal authority.78 The President, for instance, has issued 
a Thanksgiving Proclamation annually since 1863.79 Though 
nobody is challenging the legal basis for this Proclamation, 
it likely emanates from Article II’s vesting clause.80 The bulk 
of executive action taken by the White House, as opposed to 
administrative agencies, emanates from Article II power. This 
would include declaring that it is the “policy of the United 
States to encourage energy exploration and production,”81 or 
directing the Secretary of the Interior to perform a legal analy-
sis of monument designations. 

These actions, while referencing our public lands, are not 
acting upon them with legal force and effect. Arguments that 
the Article II executive function includes some inherent author-
ity over public land have been rejected.82 Executive orders, 
proclamations and memoranda to withdraw lands, then, must 
derive from express or implied statutory authority. A “one-way” 
delegation of authority—to withdraw land from, but not to 
return it to the public domain—is consistent with the Constitu-
tional separation of powers. 

b. a one-way executive authoRity to withDRaw 
lanDS iS peRmiSSible

In practice, Presidents freely revoke, modify and supersede 
their own orders or those issued by a predecessor. Executive 
actions, by their very nature, lack stability in the face of evolv-
ing presidential priorities.83 It is a ritual of modern government 
that incoming Presidents reinstate or rescind President Reagan’s 
1984 executive order blocking foreign aid to organizations 
providing abortions.84 Beginning with Gerald Ford’s adminis-
tration, presidents have actively issued, modified and revoked 
orders to assert control over and influence the agency rulemak-
ing process.85 That Thanksgiving Proclamation?86 It’s on thin 
ice each November. 

Several commentators have argued that the executive 
power includes the authority to revoke executive actions taken 
under the Antiquities Act and OCSLA authorities. John Yoo 
and Todd Ganziano advocate a “general principle . . . that the 
authority to execute a discretionary government power usu-
ally includes the power to revoke it—unless the original grant 
expressly limits the power of revocation.”87 In their view, it is 
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rooted in the Constitution that “a branch of government can 
reverse its earlier actions using the same process originally 
used,”88 and that “[n]o president can bind future presidents in 
the use of their constitutional authorities.”89 This leads them 
to suggest that “[i]t would be quite an anomaly to identify an 
executive directive or presidential proclamation that a subse-
quent president could not revoke.”90

These principles might operate on the Article II executive 
function, but they cannot extend to executive land withdrawal 
authority, which has no roots in the Constitution. A Ninth Cir-
cuit case challenges the broad claim that a discretionary power 
to act includes a power to revoke.91 The U.S. Attorney General 
had moved to denaturalize several recently naturalized U.S. 
citizens, arguing that the power to denaturalize is “inherent” 
to the power to naturalize, which the Attorney General derives 
from statute.92 The court examined the statute, silent as to the 
matter of revocation of citizenship, and made a compelling 
analogy to the power of U.S District Courts to vacate their 
own judgments.93 This seemingly “traditional inherent power” 
of federal courts to vacate their own judgments was nonethe-
less confirmed by Congress with an express rule.94 The Ninth 
Circuit reasons that “[i]f [this power] needs confirmation by an 
express rule approved by Congress, it is too much to infer an 
analogous power in the Attorney General, for so weighty a mat-
ter as revocation of American citizenship, from silence.”95 

Where authority to act in the first place requires an express 
rule, as in executive action impacting public lands, a reviewing 
court should look for clear intent regarding the matter of revo-
cation. The concept that what “one can do, one can undo,” may 
be an intuitive one, but as the Ninth Circuit suggests, it is easily 
rebutted and should not control where the underlying authority 
is delegated to begin with:

The formula the government urges, that what one can 
do, one can undo, is sometimes true, sometimes not. 
A person can give a gift, but cannot take it back. A 
minister, priest, or rabbi can marry people, but can-
not grant divorces and annulments for civil purposes. 
A jury can acquit, but cannot revoke its acquittal and 
convict. Whether the Attorney General can undo what 
she has the power to do, naturalize citizens, depends on 
whether Congress said she could.96 

We should be careful not to conflate Constitutional with 
statutorily delegated authority in the public lands context, as 
Yoo and Ganziano do.97 A court examining President Trump’s 
reversal of land withdrawals, then, should not be persuaded 
by instances where the President is permitted to undo certain 
Constitutional powers without Congressional authority.98 Our 
approach to unilateral revocation under the President’s appoint-
ment or treaty powers do not support some inherent executive 
authority to undo actions vested in another branch, such as 
Congress’ plenary authority over public lands. Whether the 
President may reverse a predecessor’s land withdrawal, there-
fore, “depends on whether Congress said she could.”99 

c. Revocation of a lanD withDRawal iS a SepaRate 
leGiSlative act

The sense that what “one can do, one can undo” may 
be a powerful one, but has no place in the public lands con-
text, where the President is confined to specific delegations 
of authority. Executive action to undo a predecessor’s land 
withdrawal requires express or implied authority. This section 
reaches a similar conclusion from a different angle, arguing 
that the act of returning withdrawn land to the public domain 
is not simply the inverse of withdrawing land in the first place. 
Rather, it has the characteristics of a separate legislative act, 
which requires a delegation of authority and an intelligible prin-
ciple to guide the exercise of that authority. 

Yoo and Ganziano argue that when Congress grants discre-
tionary authority to issue regulations, Congress also confers the 
authority to substantially amend or repeal them.100 They also 
suggest that reading the Antiquities Act to prevent Presidents 
from reversing earlier monument designations would read the 
Act to “micromanage” the discretion granted, “rais[ing] serious 
constitutional questions.”101 It would be laughable, on any read-
ing, to suggest that the Antiquities Act micromanages Executive 
land withdrawal authority; indeed, the main criticism of the 
Act is that the authority delegated is too expansive. A power to 
revoke previous designations implicates entirely separate legis-
lative goals, distinct policy questions, and would conflict with 
existing statutes.

A court should approach revocation of a withdrawal under 
the Antiquities Act or OCSLA as a decision with legislative 
character separate from the original withdrawal. In both stat-
utes, Congress includes language to guide the President in 
her decision to remove land from the public domain, a deci-
sion with profound economic and environmental impacts. The 
inverse, returning land to the public domain, is not contem-
plated by the statutes and would involve a host of separate pol-
icy decisions not addressed by the statutory language guiding 
the original withdrawal.

President Trump directed the Secretary of Interior to 
review monument designations since 1996 with an eye for 
returning these lands to the public domain.102 In the last twenty 
years, however, these lands have been integrated into a broader 
system of land management. Disentangling a national monu-
ment from this system not only removes legal protections of 
that land, but also erodes legal and economic structures that 
have grown up in surrounding communities by virtue of a mon-
ument’s unique status. It would also negate funds appropriated 
by Congress over the years to improve and maintain the land 
for public use.103 In short, revocation entails an entirely differ-
ent cost-benefit analysis than the decision to withdraw land for 
the monument in the first place. This type of balancing is at the 
heart of Congress’ legislative authority over public lands, and it 
can only delegate this authority with proper guidance. 

The decision to revoke a monument designation would 
also conflict with several statutes articulating broad policies 
for management of monuments and other protected areas. 
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Amendments to the National Park Organic Act of 1916104 make 
clear that national monuments are part of the National Park 
System,105 and are fully covered by the general regulations 
protecting that System.106 The various units of this System are 
a “cumulative expres[sion] of a single national heritage.”107 
Furthermore: 

“[P]rotection, management, and administration of the 
System units shall be conducted in light of the high 
public value and integrity of the System and shall not be 
exercised in derogation of the values and purposes for 
which the System units have been established, except 
as directly and specifically provided by Congress.”108

With the National Park Organic Act and subsequent 
amendments, Congress has imbued national monuments with 
purpose beyond the policy considerations guiding the Execu-
tive in withdrawing land under the Antiquities Act. Revoking a 
monument, and derogating these values, is a legislative act for 
Congress to take itself or to delegate with appropriating guiding 
principles.

Reading either the Antiquities Act or OCSLA to grant the 
executive authority to reverse previous withdrawals would also 
raise constitutional concerns under Nondelegation doctrine. The 
Supreme Court’s Nondelegation doctrine prevents Congress 
from delegating its legislative authority to the executive branch 
without also providing an “intelligible principle” to guide its 
application.109 The doctrine is rooted in separation of powers 
principles and intended to ensure Congress is making core pol-
icy choices as well as to facilitate judicial review of executive 
actions taken under delegated authority.110 

Applied to the Antiquities Act and OCSLA, it is clear that 
the policies guiding land withdrawal would fail to provide 
adequate guidance for the decision to return the same land to 
the public domain. For instance, the Executive determines that 
a public resource is of “historic scientific interest” to justify 
monument designation under the Antiquities Act.111 But can 
public land simply lose its historical or scientific interest? The 
two statutes are light on guidance to begin with (indeed, this is 
a valid criticism of the statutes and a reason for concern as the 
Executive identifies lands for withdrawal). A lack of guidance, 
however, should heighten concern about a decision to reverse 
a withdrawal, a legislative one with legal, economic, and envi-
ronmental ramifications.

D. ReveRSinG a lanD withDRawal DoeS not 
effectively aboliSh an act of conGReSS

 Because the power to reverse a land withdrawal 
through executive action is not inherent to the power to with-
draw land in the first place we would expect Congress to 
articulate some policy principles to guide the decision to return 
land to the public domain. This is notably distinct from the 
approach taken by the only existing legal authority on abolish-
ing a national monument under the Antiquities Act, contained 
in a 1938 Attorney General opinion.112 In the opinion for Presi-
dent Coolidge, the Attorney General reasoned that the execu-

tive action to withdraw land was in effect an act of Congress 
itself.113 If one conceives of an executive order, or presidential 
proclamation as an act of Congress, then revoking that order 
or proclamation would effectively abrogate an act of Congress, 
something the President obviously cannot do.114

In 1924, President Calvin Coolidge proclaimed Castle 
Pinckney National Monument from a U.S. fort that had existed 
in the Charleston harbor since the early Nineteenth Century.115 
Fourteen years later, President Franklin D. Roosevelt wanted to 
abolish the monument and transfer the land to the control and 
jurisdiction of the War Department.116 Attorney General Homer 
Cummings advised the President that he was without authority 
to issue the proposed proclamation revoking the monument.117 
The opinion borrowed heavily from an earlier 1862 Attorney 
General opinion regarding the President’s power to return a 
military reservation to the public domain: 

A duty properly performed by the Executive under 
statutory authority has the validity and sanctity which 
belong to the statute itself, and, unless it be within 
the terms of the power conferred by that statute, the 
Executive can no more destroy his own authorized 
work, without some other legislative sanction, than any 
other person can. To assert such a principle is to claim 
for the Executive the power to repeal or alter an act of 
Congress at will.118

The view that a land withdrawal made by the President 
under discretion vested in her by statute was in effect a with-
drawal by the Congress itself pervades several earlier Attorney 
General opinions.119 While I would reach the same outcome 
– requiring an express or implied delegation by Congress to 
revoke –the opinions rely on an outdated view of executive 
actions that will be updated if a court reaches the issue. 

As noted above, executive actions taken pursuant to 
authority provided to the President by Congress are distin-
guished from orders based on the President’s exclusive consti-
tutional authority. Both are discretionary government functions. 
Both can be legislatively modified and nullified. And both, 
when based upon legitimate constitutional authority or statu-
tory grants of power to the president, are equivalent to laws.120 
When an executive order conflicts with a statute, the statute 
takes precedence.121 The validity of an executive action, then, is 
with reference to the underlying authority, but is not a stand-in 
for that authority where the Executive carries out a Congressio-
nal delegation. 

Yoo and Ganziano are right that the 1938 Cummings Opin-
ion is on uneven factual and legal ground.122 The document 
is an outdated and unsatisfying guidepost for such a weighty 
issue, and it is unclear what influence the opinions will have on 
a reviewing court today.123 On the one hand, Attorney General 
opinions are not binding on the President.124 But statutes are, 
and as with jurisprudence, Congress can incorporate a legal 
interpretation of the Attorney General into a subsequent legisla-
tive schemes and ratify that interpretation. While a reviewing 
court today will likely disagree that President Trump is effec-
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tively revoking an Act of Congress by reversing withdrawals 
under the Antiquities Act and OCSLA, it should be persuaded 
that executive action over public lands must derive from legis-
lative authority.  

Iv. thE antIquItIEs act and ocsla cannot BE 
rEad to dElEgatE rEvocatIon authorIty

The President has no inherent authority to revoke a land 
withdrawal. The authority to withdraw land in the first place 
emanates from Congress’ Constitutional authority.125 Whether a 
President may revoke a land withdrawal is properly understood 
as an executive action distinct from the original withdrawal 
itself. The lawfulness of that action depends on whether Con-
gress intended her to have that power.126

 A rough division of authority between Congress and 
the President has grown around specific statutes and long-term 
understandings.127 Yoo and Ganziano argue that OCSLA and 
the Antiquities Act “do not even attempt to limit the president’s 
power to reverse previous withdrawals.”128 This approach 
relies on their argument that possession of the authority to grant 
implies the authority to revoke. This theory is not only incorrect 
as a matter of law but is misplaced where the authority arose 
from Congressional delegation. It is also wholly inconsistent 
with Congress’ treatment of executive withdrawal authority in 
other statutory schemes. Congress has (a) repudiated implied 
executive authority in the public lands context, and (b) demon-
strated that it knows how to delegate revocation authority and 
has arguably ratified legal interpretations of limited executive 
authority under the Antiquities Act. 

a. conGReSS haS RepuDiateD implieD executive 
withDRawal authoRity.

The Executive once exercised broad implied withdrawal 
authority, including an implied power to modify and revoke 
prior withdrawals. Beginning soon after the nation’s found-
ing, Presidents set aside land for numerous military bases and 
Indian reservations on the assumption that no statutory del-
egation of authority was needed.129 In several instances, this 
assumption supported an implied power to modify or revoke 
the prior withdrawal.130 For example, Presidents commonly 
eliminated or reduced the size of Indian reservations that had 
been established through executive order.131 Eliminating and 
reducing Indian reservations was particularly controversial, 
since the withdrawal was not simply a protective action directed 
at the underlying land, but granted rights of occupancy and use 
to Indian communities.132 The executive actions around reser-
vations and oilfields were also categorically different from the 
withdrawals contemplated by the Antiquities Act and OCSLA. 
They were extremely granular actions, reflecting a local pres-
ence of the Executive in managing conflict between the Indian 
tribes and surrounding communities, as well as accommodating 
for development in the national interest, such as railroads and 
other public works.

As national policy toward public lands shifted from dis-
position to reservation, Congress conceded broad managerial 

authority to the executive in a series of statutes, including 
the Antiquities Act.133 Congress’ failure to repudiate earlier 
withdrawals also led the courts to infer acquiescence in some 
“implied nonstatutory authority . . . construed to fill all the 
interstices around express delegations.”134 A major Supreme 
Court case, United States v. Midwest Oil Co.,135 upheld a with-
drawal by President Taft that directly contradicted a recent 
statute, reasoning that “scores and hundreds” of executive 
orders establishing or enlarging Indian and military reservations 
and oil reserves had established an allocation of power.136 The 
case came to stand for the proposition that presidential author-
ity is stronger with respect to powers that Presidents applied 
expansively in a pattern of actions to which Congress has 
acquiesced.137 Presidents continued to push the boundaries of 
delegated withdrawal authorities. 138

Eventually, Congress reasserted control over withdrawals 
and reservations of public lands by limiting actions that could 
be taken by the executive branch. This included a policy of 
walking back executive authority to return withdrawn land to 
the public domain. For example, the National Forest Manage-
ment Act provided that forest reserves could only be returned to 
the public domain by an act of Congress.139 Then in 1976, Con-
gress extinguished all non-statutory authority and most earlier 
statutory authority with the Federal Land Policy Management 
Act (FLPMA), replacing these authorities with new procedures 
for withdrawals.140 FLPMA concluded an exhaustive review 
of federal land policy by the Public Land Law Review Com-
mission, which reported to Congress in 1970 with an overall 
message of reasserting public control over executive with-
drawal authority.141 While earlier implied executive authorities 
are instructive, FLPMA’s allocation of withdrawal authority 
between the Executive and Congress should control any present 
inquiry into the Antiquities Act and supplies a powerful back-
ground principle for interpreting OCSLA as well.

FLPMA expressly repealed the Executive’s implied del-
egation of withdrawal authority as well as twenty-nine statu-
tory provisions for executive withdrawal.142 This acted on a 
principal recommendation by the review Commission that 
large-scale permanent or indefinite withdrawals should only be 
accomplished by an act of Congress.143 The Commission also 
recommended that smaller-scale withdrawal authority remain-
ing with the executive branch should be confined to specified 
purposes, governed by more specific procedures, open to public 
input, and generally of limited duration.144 Despite these rec-
ommendations, Congress conspicuously left the Antiquities Act 
in place, with very limited discussion of why.145 Congress also 
expressly exempted the “Outer Continental Shelf” from the 
FLPMA definition of “public lands,” leaving OCSLA in place 
as well.146

In light of FLPMA, a court should be reluctant to find 
implied authority to revoke an executive action, particularly 
within statutory language that has withstood the review of leg-
islators with an eye for eliminating implied authorities. There 
is no practice of executive reversal of land withdrawals under 
the Antiquities Act and OCSLA, and courts upholding implied 
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executive authority were only willing to do so in light of some 
practice in which Congress had acquiesced.  

b. conGReSS knowS how to DeleGate Revocation 
authoRity anD haS paSSeD up oppoRtunitieS to 
amenD the antiQuitieS act anD ocSla

Congress knows how to delegate revocation authority 
when it wants to. Several turn-of-the-century statutes delegat-
ing withdrawal power to the President specifically included a 
provision allowing the President or the Secretary of the Interior 
to revoke a prior withdrawal. The Forest Service Organic Act 
of 1897 authorized the President to establish national forest 
reserves to “revoke, modify, or suspend” any past and future 
executive order or proclamation establishing a national for-
est.147 Following a big fight about the controversial withdraw-
als of President Cleveland under earlier forest acts, Congress 
amended the statute to “remove any doubt which may exist per-
taining to the authority of the President . . . to revoke, modify 
or suspend.”148 The President’s express authority to revoke, 
modify, and vacate certain orders and proclamations establish-
ing national forests remains today.149

Other examples of express revocation authority include 
Congress’ 1901 amendment to the Federal Desert Land Act 
to authorize the Secretary of the Interior to restore withdrawn 
lands to the public domain after a period of time,150 and the 
1910 Pickett Act, which gave the President authority to “tempo-
rarily” withdraw public lands but also provided that those with-
drawals were to “remain in force until revoked by him or an 
Act of Congress.”151 It is clear from these examples that both in 
the years leading up to the Antiquities Act and after its passage, 
Congress considered the difference between one and two-way 
withdrawal schemes in various contexts. To read an implied 
authority to revoke into the Antiquities Act or OCSLA would 
render the express revocation clauses in other statutory authori-
ties as mere surplusage.152 

FLPMA also created a process for the Secretary of the 
Interior to terminate several categories of prior executive with-
drawals. With FLPMA, Congress did not expressly modify, 
revoke or extend previous withdrawals153 but instead directed 
the Secretary of the Interior to review a substantial number of 
withdrawals and report to the President recommendations con-
cerning their continuation.154 The President would then report 
his recommendations to Congress, and the Secretary would be 
permitted to terminate any executive withdrawals unless Con-
gress objected by a concurrent resolution within ninety days.155 
As of 1981, 233 withdrawals covering about 20.4 million acres 
had been revoked under this process.156 

To reiterate, FLPMA expressly provided that the Secretary 
shall not modify or revoke any withdrawal creating a national 
monument under the Antiquities Act.157 The House Committee 
on Interior and Insular Affairs report on the statute confirms it 
“would also specifically reserve to Congress the authority to 
modify and revoke withdrawals for national monuments created 
under the Antiquities Act.” 158 This language is a clear signal 
that Congress was aware of the 1938 Attorney General opin-

ion arguing that legislators retained sole authority to revoke a 
monument under the Antiquities Act.159 And when “Congress 
is deemed to know the executive and judicial gloss given to 
certain language” a later statute comprehensively addressing 
the subject is persuasive that Congress has adopted the existing 
interpretation.160 The House Report also alleviated concerns 
that FLPMA only restricted the Secretary of the Interior’s 
authority to revoke monuments, while remaining silent as to the 
President’s authority.161

There have been numerous proposals to amend the Antiq-
uities Act over the last several decades, the most recent intro-
duced on May 2, 2017.162 In reviewing these proposals, I did 
not locate a single attempt to expressly authorize the President 
to unilaterally revoke a monument designation. If FLPMA did 
not confirm otherwise, we might infer that Congress already 
assumes the President has this authority. Instead, the bulk of the 
proposals have been to increase Congress’ oversight over the 
designation and management of national monuments.163

v. rEvocaBIlIty and our EnvIronmEntal  
PolIcy oBjEctIvEs

The foregoing analysis demonstrates that, as a matter of 
law, the President cannot revoke a unilateral land withdrawal 
under the Antiquities Act or OCSLA. This section raises norma-
tive arguments for reaching the same outcome, particularly in 
light of these statutes’ utility in addressing contemporary envi-
ronmental policy objectives such as climate change adaptation 
and mitigation.

Congress enacted the Antiquities Act and OCSLA with 
very different purposes, and their Presidential withdrawal 
authorities are different tools in contemporary environmental 
policy. The Antiquities Act was motivated primarily by concern 
for losing public land resources and historical artifacts before 
Congress could act. The withdrawal authority was central to 
this purpose. OCSLA was a much broader legislative scheme, 
providing for federal jurisdiction of the outer continental shelf 
and authorizing the Secretary of Interior to lease those lands for 
mineral development. The withdrawal provision carries nearly 
identical legal effect to its analogous provision in the Antiqui-
ties Act, though it is often obscured by the broader purposes of 
OCSLA. 

The President may not proclaim a national monument 
under the Antiquities Act with the express purpose of address-
ing climate change, for instance. However, protecting areas 
deemed to have “historic or scientific”164 interest under the 
Act can nonetheless have economic and environmental ben-
efits consistent with our climate change goals. Proclaiming a 
national monument brings natural areas under the purview of 
an agency, generally the National Park Service, Forest Ser-
vice, or Fish and Wildlife Service, with expertise in long-term 
conservation of natural resources and unique ecologies. These 
protected areas serve as carbon sinks and havens for biological 
diversity. Most importantly, the effect of monument status is 
also to freeze mineral extraction and other development there, 
keeping fossil resources in the ground.
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 Studies show that the old vulnerability of antiquities loot-
ing has given way to the new vulnerability of climate change 
for many of our country’s most iconic and historic sites. A 
report by the Union of Concerned Scientists chronicles how 
many of these sites are particularly at risk from rising sea lev-
els, more frequent wildfires, increased flooding, and other dam-
aging effects of climate change. 165 The Antiquities Act would 
not seem to permit land withdrawal for the sake of creating a 
carbon sink to keep fossil fuels in the ground. However, once 
an area is deemed to have “historic or scientific interest” under 
the Act, the damaging effects of climate change should be a 
consideration in taking protective measures. 

As previously discussed, OCSLA permits the President 
to withdraw areas of the outer continental shelf from mineral 
leasing for any purpose.166 President Obama’s Executive Order 
on the North Bering Sea relied on OCSLA to create a “climate 
resilience area.”167 The corresponding withdrawal of outer con-
tinental shelf lands “furthere[d] the principles of responsible 
public stewardship entrusted to [the White House] and . . . the 
importance of the withdrawn area to Alaska Native tribes, wild-
life, and wildlife habitat, and the need for regional resiliency in 
the face of climate change.”168 

 The controversy surrounding withdrawals under both stat-
utes is understandable and extends much deeper than disagree-
ment over how, if at all, to let our concern for climate change 
drive our decisions around resource extraction and natural 
area preservation. Outcry over President Obama’s withdrawals 
and President Trump’s reaction reflect both real political dis-
agreement over federal land management priorities, as well as 
valid concern for the reach of executive authority over public 
lands. Unilateral executive authority to reverse these actions is 
improper regardless of the claim and would only seem to fur-
ther aggrandize the President’s public lands authority. 

One observation is that a one-way authority to protect 
lands, but not to undo these protections, plays to the Execu-
tive’s advantages while avoiding its faults. With the Antiquities 
Act, Congress recognized that the Executive could act more 
nimbly to identify and protect valuable resources. If it disagreed 
with a proclamation, Congress remained free to undo or modify 
the President’s action, albeit subject to a possible presidential 
veto.169 Grand Staircase-Escalante National Monument, with a 
boundary currently in legal limbo, is a good example. President 
Clinton withdrew the lands after legislative proposals for vary-
ing degrees of legal protection cleared House and Senate com-
mittees but ultimately failed.170 Deliberative approaches to our 
public resources are preferable, but there is a fine line between 
productive deliberation and political gridlock. Gridlock might 
prevent us from taking any protection action at all, with irre-
versible consequences for natural and cultural resources. 

We should be less concerned about gridlock in the reverse, 
to return lands to the public domain. Congress’s failure to take 
protective action might be explained by the diffusion of pro-
environment interests. By comparison, industry interests advo-
cating for development and resource extraction of public lands 
are relatively concentrated. This dynamic supports a one-way 

executive authority to protect, overcoming gridlock to preserve 
the status quo and putting the onus on concentrated interests 
to make the case for development. Moving remedial legisla-
tion through both chambers can be a struggle171 and ultimately 
requires the President’s signature, but Congress has success-
fully reversed monuments and other withdrawals in the past.

It is also important to note that President Obama’s use 
of the Antiquities Act and OCSLA was much more delibera-
tive than critics would suggest. The designation of Bears Ears 
National Monument is a good example. The monument was 
first discussed in the 1930s as part of an unsuccessful pro-
posal to establish an Escalante National Monument.172 Several 
years ago, an Inter-Tribal Coalition unsuccessfully petitioned 
Utah’s Congressional representatives.173 The tribes then suc-
cessfully petitioned President Obama, whose administration 
undertook extensive study and community engagement before 
making proclaiming the monument almost two years later.174 
The process exhibits some of the unique tools at the Execu-
tive’s disposal in making withdrawal decisions, including field 
offices and experienced agency staff throughout the West. The 
Executive branch is also arguably better suited than Congress to 
integrate the policy considerations around withdrawal into the 
broader scheme of public lands authorities the agencies imple-
ment. 

Singing the praises of executive withdrawal authority 
– exercising agency expertise, grassroots community engage-
ment, and others – might undercut arguments that executive 
reversal of land withdrawals would be too drastic. Presumably, 
the reversal of a predecessor’s monuments or outer continental 
shelf withdrawals would reflect patience, sound science and a 
balancing of stakeholder interests. Unfortunately, President’s 
Trump’s proclamations and the underlying review of monument 
designations by the Interior Department have none of these 
qualities. They are starkly political and evidence a concerning 
preoccupation with development our fossil fuel resources at a 
time when most economic and environmental assessments sug-
gest leaving them in the ground. 

A final justification for a one-way executive withdrawal 
authority, then, is that we cannot afford to play politics with our 
public resources. The benefits of protective measures under the 
Antiquities Act and OCSLA come in their stability, particularly 
with respect to climate change. National monuments are shown 
to have significant economic benefits over time, and these ben-
efits can far outweigh the extractive value of the resources they 
hold.175 However, it takes time for surrounding communities 
to invest in an economy of conservation, just as environmental 
benefits such as preserving biodiversity or a carbon sink, or 
the scientific research these resources enable, are measured not 
in years but lifetimes. It is in recognition of these long-term 
benefits that monuments have staying power and are frequently 
expanded and enhanced by Congress rather than reversed. 
We will never take full advantage of what Antiquities Act or 
OCSLA withdrawals have to offer if each Presidential election 
brings with it the specter of reversal for these unique places and 
the communities they support.
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vI. conclusIon

The ongoing debate over executive land withdrawal 
authority implicates legal and practical considerations of 
great importance. As this paper has argued, President Trump’s 
unprecedented steps to reverse the protective measures of his 
predecessors – not only President Obama but Presidents Bush, 
Clinton, and potentially others – have overstepped his existing 
legal authority. Congress could amend the Antiquities Act or 
OCSLA to expressly permit executive reversal, but this would 

further aggrandize executive authority over public lands. In 
this way, a power to revoke suffers from the same criticism that 
animates core opposition to the withdrawal authority to begin 
with: unilateral executive action has the potential to be disrup-
tive and unaccountable in either direction. In considering its 
response to President Trump’s recent actions, then, Congress 
may wish to update the Antiquities Act and OCSLA to clarify 
and modernize the scope of withdrawal authority. But in so 
doing, Congress should not be persuaded that the power to “do” 
requires the power to “undo” to be effective.  
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can the expanSion of 45Q effectively SpuR 
inveStment in caRbon captuRe?
Shannon Zaret*

Carbon capture technologies play a critical role in the 
global effort to mitigate carbon dioxide (CO2) emis-
sions.1 Even with significant advancements in energy 

efficiency and an increase in renewable energy generation, the 
international community will not be able to meet critical climate 
goals without a strong carbon capture portfolio.2 Moreover, it 
is one of the few technologies capable of reducing emissions 
from the fossil fuel industry—which is expected to remain a 
significant player in the energy sector well into the middle of 
the century.3 Despite this, there have been few federal incen-
tives for carbon capture, and those that exist have proven largely 
insufficient for supporting commercial deployment.4 The 115th 
Congress attempted to address these issues by reforming and 
expanding incentives for investment in carbon capture through 
the passage of the Bipartisan Budget Act of 2018 (Act).5 How-
ever, if this new framework is to have any real-world value, it 
must provide financial certainty to those willing to invest in car-
bon capture technologies. This article will argue that the success 
of these incentives hinges on a federal interpretation that is both 
in line with Congress’s intent to stimulate private sector invest-
ment, and closely mirrors that of the similar, previously enacted 
solar tax credit. 

Enacted on February 9, 2018, the Act includes a provi-
sion designed to extend and reform Section 45Q of the Internal 
Revenue Code, which provides tax credits for power plants and 
industrial facilities that utilize carbon capture technologies.6 The 
original version of Section 45Q, which was enacted as part of 
the Energy Improvement and Extension Act of 2008, was much 
narrower in scope. As originally authorized, the credit was only 
available for two types of capture projects: ten dollars per metric 
ton of CO2 captured through enhanced oil recovery and twenty 
dollars per metric ton of CO2 captured through geologic storage. 
7 Qualifying projects were required to capture a minimum of 
500,000 metric tons of CO2 before they were eligible to receive 
the credits and the entire program was set to expire once it met 
its seventy-five million metric ton cap.8 Critics argued that this 
framework was largely ineffective in spurring investment due to 
the financial uncertainty created by the value, minimum eligi-
bility requirements, and program cap.9 Developers feared little 
return on their investment as the value of the credit was too low 
to recoup project costs and the program could potentially run out 
of funds long before the facility was up and running.10 The pro-
gram also excluded many other viable carbon capture projects 
that might attract additional investment.11 

As amended, the new Section 45Q represents a serious 
attempt by Congress to broaden the credit’s applicability and 
to make the credit more attractive for investors.12 The new lan-

guage of the Act specifically directs the Treasury Department 
to increase the value of the tax credit over a ten-year period, 
after which it will be adjusted to increase with inflation.13 In 
addition, Congress authorizes Treasury to remove the cap on 
the program so that credits are not applied on a first-come 
first-served basis and to expand eligibility to include additional 
industries that capture and utilize carbon.14 While this greater 
financial certainty is expected to usher in billions of dollars in 
investment, successful implementation will be supported by 
Treasury’s interpretation of a number of provisions that Con-
gress left open for clarification.

For example, the Act’s new language provides that facili-
ties that begin construction prior to January 1, 2024, are eligible 
to claim the tax credit for up to twelve years after the carbon 
capture equipment is placed in service.15 This change allows 
investors to start earning credits as soon as construction begins. 
Therefore, Treasury’s interpretation of what it means to “begin 
construction” can have significant implications for project 
developers and investors.16 Knowing when a project has offi-
cially begun construction with respect to the program’s eligibil-
ity ultimately facilitates the development of project timelines 
that maximize a firm’s eligible tax credit rate and helps reduce 
financial risk to companies who are interested in bidding on 
construction projects in the near future. If this tax credit can-
not be utilized by commercial developers, it has no real-world 
value. Therefore, this provision should be interpreted through 
the lens of Congress’s intent to improve financial certainty for 
investment in carbon capture technologies.

A careful examination of the history of the similar solar 
tax credit guaranteed through the 2016 Consolidated Appro-
priations Act (Bill) offers a useful precedent.17 Like the recent 
expansion of 45Q, Congress had elected to move the eligibil-
ity requirement away from the “placed in service” standard 
to “beginning construction” to increase financial certainty for 
investors.18 Following the passage of the Bill in December 
2015, the Internal Revenue Service issued Notice 2018-59, 
which clarified the meaning of the term “beginning of construc-
tion” in Section 48 of the Internal Revenue Code.19  It outlined 
two methods by which taxpayers could evaluate whether they 
had begun construction with respect to tax credit eligibility: 
(1) engagement in significant physical work either directly 
or contractually (i.e., Physical Work Test) or (2) five percent 
of the ultimate tax basis of the project has already been paid 
or incurred (i.e., Five Percent Safe Harbor standard).20 Both 
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standards clarify what preliminary activities qualify as work of 
a significant nature to aid developers in creating project time-
lines that will increase their likelihood of qualifying for the tax 
credit.

With the expansion of 45Q, Congress has made clear its 
intent to minimize any uncertainty and undue financial risk for 
carbon capture. Similar to the expansion of the solar tax credit, 
they have done so by shifting the credit’s eligibility determina-
tion to earlier in the development process so that investors can 
maximize their return.21 Thus, similar guidance that is widely 
understood and accepted by industry and investors should 
apply here, and Treasury should include specific examples that 
illustrate work of a significant nature in the context of carbon 
capture. Once guidance is in place, the Act would then provide 
a meaningful incentive to increase the development of carbon 
capture facilities. 

While additional federal incentives could help complement 
the recent expansion of 45Q, it still remains the most significant 
program for encouraging private investment in carbon capture 
deployment to date. However, Treasury must provide clear guid-
ance if the tax credit is to offer any meaningful benefit to the 
carbon capture industry. Until Treasury does so, the interpreta-
tion of Congress’ intent with regards to the similar solar credit 
should be used as a model for continued progress with the car-
bon capture industry.  
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Jam v. ifc:  
one Step foRwaRD, two StepS back?
Nicholas Johnson*

Jurisdictional questions often arise in cross-border develop-
ment lawsuits. Claims against international organizations 
and foreign sovereigns, however, are especially challenged 

by broad immunity regimes.1 A recent case before the Supreme 
Court, Jam v. International Finance Corp.,2 reignited this debate 
in the October 2018 term, and the February 2019 decision estab-
lished a new standard for proceedings against international 
organizations.3 The Supreme Court decided that instead of ref-
erencing a historical and absolute immunity from suit for sover-
eigns based in common law, the immunities extended under the 
International Organization Immunities Act of 1945 (IOIA) will 
now mirror the more restricted statutory immunities enumerated 
in the Foreign Sovereign Immunities Act of 1976 (FSIA).4 The 
decision, however, took the litigation one step forward and two 
steps back. Although the suit is no longer barred by immunity, 
the ultimate outcome of the case, and future cases like it, remains 
far from clear because the Court did little to clarify the mixed 
case law surrounding sovereign commercial act exceptions.5

The primary question before the Court was whether the 
IOIA—which grants international organizations the “same 
immunities from suit . . . as is enjoyed by foreign govern-
ments”—should be based on the common law definition of for-
eign sovereign immunity as understood in 1945 or whether the 
immunities are linked to statutory foreign sovereign immunities 
and remain at parity with the modern FSIA.6 Notably, the FSIA 
was enacted after the Department of State initiated a policy shift 
from recognizing absolute sovereign immunity at the time of 
the IOIA to a form of restricted immunity in 1952.7 Under the 
new theory, foreign sovereigns were presumed to have immu-
nity from suits related to their sovereign acts but not for their 
commercial acts.8 This theory was then codified into law with 
the FSIA and the judicial branch was tasked with interpreting 
when a foreign sovereign could be sued based on the enumer-
ated exceptions.9 

In the present case, the petitioners were a group of farm-
ers and fisherman who lived in a region in India that was 
environmentally degraded by an energy project financed by 
the International Finance Corporation (IFC) and implemented 
by a local contractor under IFC loan agreements.10 The IFC 
had required that the company follow a specific environmental 
and social action plan to protect the surrounding area in its loan 
agreement; the IFC also maintained the right to revoke funding 
if the company did not comply.11 An IFC internal audit report 
following the project found that the local contractor had not 
complied with the protections plan and also criticized the IFC 
for inadequately supervising the project.12 This internal audit 

report became an impetus for the petitioners to sue the IFC in 
the Federal District Court for the District of Columbia which 
followed the United States Court of Appeals for the District of 
Columbia’s precedent by upholding the IOIA absolute immunity 
standard and dismissing the suit.13

Now that the Supreme Court remanded and decided that the 
IOIA will incorporate the FSIA restricted immunity, the excep-
tions to immunity will have to be reinterpreted and re-litigated in 
the new context of international organizations.14 For the relevant 
commercial activity exception discussed in the present case, “a 
foreign government may be subject to suit in connection with 
its commercial activity that has sufficient nexus with the United 
States.”15 Courts have established further case law on this issue, 
but the record is unclear and the cases referenced in the opinion 
are filled with unsettled questions about the commercial activity 
and sufficient nexus elements.16 

In its opinion, the Supreme Court twice referenced the U.S. 
Government’s oral argument and amicus brief in support of the 
petitioner to suggest that future cases would not succeed at trial 
even if the Court linked the IOIA to the FSIA; however, this 
seems far from certain.17 On the issue of commercial activity, 
the Court concluded that “[a]s the Government suggested . . . the 
lending activity of at least some development banks . . . may not 
qualify as ‘commercial’ under the FSIA.”18 On the issue of nexus 
to the United States, the Court concluded “the Government stated 
that it has ‘serious doubts’ whether petitioners’ suit . . . would 
satisfy the ‘based upon’ requirement.”19 Following this analysis, 
the Court concluded that “restrictive immunity hardly means 
unlimited exposure to suit for international organizations.” 20 
The language used in the opinion notably avoids committing to 
one conclusion on whether the commercial-activity or sufficient-
nexus tests will ultimately allow the IFC to maintain immunity 
in the present case.  

Serious doubts and generalizations aside, the legal questions 
left unanswered in the Court’s past opinions on commercial act 
exceptions to the FSIA now carry over into cases against orga-
nizations subject to the IOIA. As Jam v. International Finance 
Corp. is remanded for further proceedings, it will again raise 
serious questions about sovereign and international organization 
immunity that will have broad consequences beyond the present 
case.21  
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feRc RulinG unDeRmineS eneRGy feDeRaliSm 
anD aRbitRaRily taRGetS miD-atlantic ReGion 
RenewableS
Philip Killeen*

Part II of the Federal Power Act (FPA) requires that 
all prices set for the sale of electricity affecting inter-
state commerce between electrical utilities be “just and 

reasonable.”1 Pursuant to this requirement, the FPA authorizes 
the Federal Energy Regulatory Commission (FERC) to suspend 
such electricity sales prices upon finding that they unduly dis-
advantage or discriminate between locations or types of power 
plants.2 In assigning this limited jurisdiction to the federal gov-
ernment, and by explicitly reserving to the states the exclusive 
jurisdiction over the mix of power plants supplying electricity 
demand, the FPA mandates a cooperative federalism model of 
electricity sector regulation.3 

A recent FERC ruling in Calpine Corp. v. PJM 
Interconnection, LLC4 expansively interprets federal regula-
tory authority under the FPA, asserting that state subsidies for 
clean energy provide grounds for FERC to suspend electricity 
price-setting activity.5 This Article argues that FERC’s ruling 
in Calpine not only undermines the FPA’s federalist structure, 
but also arbitrarily and capriciously penalizes state support for 
renewable and nuclear energy while permitting historic and 
ongoing state support for fossil-fuel based electricity. By reject-
ing states’ legitimate preferences for low emissions electricity, 
FERC’s Calpine ruling limits states’ ability to mitigate climate 
change by reducing greenhouse gas emissions from the electric-
ity sector. These efforts are particularly important at a time when 
federal leadership on climate change is conspicuously absent.6 

I. thE fEdEralIst BalancE In  
ElEctrIcIty sEctor rEgulatIon

While founded as vertical monopolies, electric utilities 
today exist in a nationally interconnected market.7 Utilities have 
dramatically improved service reliability and reduced operating 
costs by sharing power generation, transmission, and distribu-
tion infrastructure in regional electrical grids.8 FERC has exer-
cised its jurisdiction over the resulting interstate commerce by 
mandating the formation of regional transmission organizations 
(RTOs) to coordinate, control, and monitor regional electrical 
grids.9 Among other roles, RTOs satisfy electricity demand 
across their grid by operating auctions in which electricity 
generation companies (GENCOs) compete to sell electricity to 
utilities at the lowest price.10 RTOs set a flat “clearing” price 
received by all GENCOs at the lowest bidding price that satisfies 
the demand for the entire network.11 

Exercising their concurrent jurisdiction over in-state power 
plants, the District of Columbia and ten of the thirteen states in 

the Mid-Atlantic region RTO, PJM, implemented Renewable 
Portfolio Standards (RPS).12 RPS programs require that utilities 
serving the state source a specified percentage of their electricity 
supply from specified renewable and nuclear energy resourc-
es.13 To meet RPS targets, state governments and utilities offer 
a combination of subsidies to renewable and nuclear energy 
GENCOs, including rebates, tax incentives, and credits.14 In 
Calpine, a natural gas GENCO filed a complaint with FERC 
claiming PJM states’ RPS subsidies “artificially suppress” PJM 
electricity prices by allowing “uncompetitive” renewable and 
nuclear energy GENCOs to submit bids that do not reflect their 
actual costs.15 FERC commissioners subsequently ordered PJM 
to “mitigate” the effect of state renewable energy subsidies in 
the interstate electricity market.16 

II. fErc’s Calpine rulIng undErmInEs  
statE jurIsdIctIon ovEr IntrastatE  

ElEctrIcIty gEnEratIon 
In Hughes v. Talen Energy Marketing, LLC,17 the Supreme 

Court emphasized that, given the interconnected nature of the 
modern electric grid, FERC’s interstate regulations and states’ 
intrastate regulations will inevitably affect each other.18 These 
crossover impacts are not only permissible but intended under 
the FPA’s federalist structure; the only limitation is that neither 
sovereign may intentionally target the other’s jurisdiction.19 The 
mere existence of crossover impacts is not sufficient to show 
intentional targeting; instead, to show that a state overreached its 
jurisdiction, a plaintiff GENCO must prove that the state directly 
conditioned or “tethered” the GENCO’s subsidy eligibility on 
supplying electricity through an RTO.20 

The RPS subsidies at issue in Calpine do not satisfy the 
Hughes intentional targeting test. The RPS subsidies are dis-
tinguished from other state energy policies rejected by FERC 
and courts because they neither required subsidized GENCOs 
to submit bids that clear PJM’s capacity market auction nor 
guaranteed those GENCOs an electricity price distinct from 
the interstate wholesale clearing price set by the RTO.21 In this 
regard, the RPS subsidies are neither intentionally targeted at 
RTO electricity markets under federal jurisdiction nor “tethered” 
to GENCO participation in PJM’s capacity market, and thus 
fall squarely within state jurisdiction. In ruling that RTOs may 
frustrate state subsidies for in-state power plants not directly tied 
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to RTO market participation, FERC’s Calpine ruling implies 
an unlimited federal jurisdiction over GENCOs, which was not 
contemplated by FPA’s statutory structure. 

III. fErc’s Calpine rulIng arBItrarIly 
targEts rEnEWaBlE and nuclEar EnErgy.
Regardless of its exercise of jurisdiction, FERC’s applica-

tion of the FPA’s “just and reasonable” provision in Calpine to 
overturn PJM states’ RPS subsidies for renewable and nuclear 
energy is arbitrary and capricious.22 FERC’s mandate to ensure 
RTO electricity wholesale rates are “just and reasonable” is, in 
essence, an obligation to reflect the price that an efficient market 
would produce.23 FERC’s Calpine ruling emphasized that state 
RPS subsidies threaten the integrity of PJM’s capacity market 
because they allow certain GENCOs to submit suppressed 
bids in PJM capacity market without competing on a compa-
rable basis with “competitive” resources.24 However, FERC’s 
Calpine ruling arbitrarily ignores the market distorting effects 
of longstanding state and federal subsidies for fossil fuel-based 
electricity generation.25 These subsidies have propped up uneco-
nomical and aging fossil fuel power plants by allowing fossil 
fuel GENCOs to submit suppressed bids into RTO capacity mar-
kets.26 A reasonable and historically consistent application of 
FERC’s Calpine standard, therefore, would require PJM to miti-
gate states’ longstanding subsidy support for fossil fuel-based 
electricity, not just its newer subsidy support for renewable and 
nuclear energy. 

More fundamentally, however, FERC’s Calpine ruling arbi-
trarily ignores that government subsidies reflecting the relative 
environmental benefits of low-emissions electricity generation 
are essential to reaching the efficient market outcome mandated 
by the FPA.27 Without subsidy programs encouraging low-
emissions electricity generation, RTO markets will continue to 
produce inefficient outcomes for the U.S. electrical grid and 
the public.28 Furthermore, emissions credits for renewable and 
nuclear energy GENCOs, like those at issue in Calpine, are 
awarded based on the positive environmental attributes of the 
electricity eligible GENCOs produce, rather than based on the 
value of that electricity in a RTO market.29 Since these credits are 
traded in secondary markets wholly separate from RTO electric-
ity auctions and reflect the environmental, rather than economic, 
value of electricity generation, they are effectively untethered to 
wholesale electricity markets under federal jurisdiction.30 

Iv. conclusIon

Consistent with the federalist design of the FPA and its 
interpretation of “just and reasonable” electricity prices in RTO 
markets, FERC should permit PJM states’ legitimate pursuit of 
a cleaner and more economically efficient electricity resource 
mix. By failing to do so, FERC’s Calpine ruling curtails essen-
tial state leadership on climate change. 

enDnoteS

1 16 U.S.C. § 824d(a) (2012).
2 See 16 U.S.C. § 824d(b) (distinguishing federal jurisdiction over prices for 
electricity sales across state lines between utilities (interstate wholesale rates) 
from state jurisdiction over prices for electricity sales within a state between 
a utility and customer (intrastate retail rates)).  
3 See 16 U.S.C. § 824(b)(1); Hughes v. Talen Energy Marketing, LLC, 136 
S. Ct. 1288, 1299-1300 (2016) (Sotomayor, J. concurring) (emphasizing the 
importance of preserving states’ regulatory role to meeting the Federal Power 
Act’s goal of ensuring a sustainable supply of efficient and cost-effective 
electricity).  
4 163 F.E.R.C. 61,236, 2018 WL 3360507 (2018).
5 See id. at *35-37 (holding that subsidies provided by states to support the 
entry and continued operation of renewable and nuclear energy generation 
facilities in the wholesale market threatens the integrity and effectiveness of 
the PJM interstate electricity capacity market).  
6   Shortly after being inaugurated, President Trump initiated U.S. 
withdrawal from the Paris Climate Agreement and is in the process of 
rolling back federal rules key to its implementation, including the Obama 
administration’s Clean Power Plan, a regulatory program targeting electricity 
sector greenhouse gas emissions.  USA Climate Action Tracker Assessment, 
climate action tRackeR (2017), https://climateactiontracker.org/media/docu-
ments/2018/4/CAT_2017-11-06_CountryAssessment_USA_8fXxIrP.pdf.  
7 See Cong. Research Serv., R44783, The Federal Power Act (FPA) and 
Electricity Markets 3 (2017).  
8 Id. at 5-6.  
9 While FERC’s power to regulate interstate transmission and sales of elec-
tricity derives from passage of the Public Utility Act in 1935, FERC neither 
comprehensively nor consistently exercised this power until it introduced 
RTOs in a series of issued orders starting in 1996.  Id. at 2-5.  
10 PJM, the RTO affected by the Calpine ruling, operates a capacity auction, 
where GENCOs submit bids to supply predicted electricity demand three 

years in advance. PJM Markets Fact Sheet, pJm inteRconnection,  
1 (2017), https://learn.pjm.com/-/media/about-pjm/newsroom/fact-sheets/
pjms-markets-fact-sheet.ashx.   
11 Id.  
12 Miles Farmer, Clean Energy Groups Urge FERC to Reconsider PJM 
Order, nat. ReSouRceS Def. council (Aug. 2, 2018), https://www.nrdc.org/
experts/miles-farmer/clean-energy-groups-urge-ferc-reconsider-pjm-order. 
13 State Renewable Portfolio Standards and Goals, nat’l confeRence of 
State leGiSlatuReS (Feb. 1, 2019), http://www.ncsl.org/research/energy/
renewable-portfolio-standards.aspx.  
14 Id.  
15 See Calpine Corp. v. PJM Interconnection, LLC, 163 F.E.R.C. ¶ 61,236, 
2018 WL 3360507, at *5 (2018).  
16 Id. at 36.  FERC ordered PJM to use its Minimum Offer Price Rule 
(MOPR) to mitigate state RPS subsidies.  MOPR places a price floor on 
GENCO’s RTO auction bids and was originally developed by FERC to pre-
vent holding companies owning distribution utilities and natural gas power 
plants from offering artificially low capacity bids (thereby suppressing prices) 
to secure contracts knowing they can recoup losses by buying cheap capacity.  
Farmer, supra note 12.
17 136 S. Ct. 1288 (2016).
18 See id. at 1298 (noting that states may regulate within the domain Con-
gress assigned to them even when their laws incidentally affect areas within 
FERC’s domain).  
19 Id.  
20 See id. at 1299 (noting that state energy subsidy payments “untethered,” 
or not conditioned on recipients clearing RTO market auctions, would fall 
outside federal jurisdiction); Fed. Energy Regulatory Comm’n v. Elec. Power 
Supply Ass’n, 136 S. Ct. 760, 776 (2016) (holding that FERC regulation does 
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DoeS impoRtinG enDanGeReD SpecieS’ boDy 
paRtS help conSeRvation? DiScRetion to impoRt 
tRophieS unDeR the tRump aDminiStRation
By Brianna Marie*

I. IntroductIon

While endangered species face the risk of extinction, 
the Trump administration reversed an Obama admin-
istration ban on the importation of sport-hunted tro-

phies.1 Tasked with conserving endangered species, the U.S. Fish 
and Wildlife Service (Service) stated that beginning on March 
1, 2018, it will issue permits to import sport-hunted trophies of 
endangered species on a case-by-case basis.2 Trophy hunting3 
frequently occurs through hunting agreements that are typically 
between wealthy individuals from the Global North4 and locals 
such as guides or landowners from the Global South5 who assist 
with the planned hunt of rare, threatened, or endangered species.6 
As an agency that frequently regulates trophy hunting imports, the 
Service has the authority to issue regulations under the Endan-
gered Species Act (ESA) to conserve7 threatened and endangered 
species.8 The Service’s purpose includes protecting endangered 
species, conserving and restoring wildlife habitats, and helping 
foreign governments with their international conservation efforts.9 

In 1972, President Nixon was dissatisfied with efforts 
to protect species from extinction and looked to Congress for 
assistance.10 Congress responded by passing the ESA of 1973.11 
At that time, the ESA was the most wide-ranging legislation to 
aid endangered species conservation ever enacted.12 In its cur-
rent form, the ESA aims to get species to the point of recovery 
at which protection under the ESA is no longer needed.13 Its 
purposes include conserving ecosystems that threatened and 
endangered species rely on as well as creating programs that 
work to conserve threatened and endangered species.14 The ESA 
prohibits unlawful takings of wildlife including: (1) importing 
or exporting; (2) possessing, receiving, or shopping in interstate 
or foreign commerce during a commercial activity; and (3) 
selling or offering for sale in interstate or foreign commerce.15 
The statute applies to both dead and living animals.16 Under the 
ESA, the Service can issue permits to take wildlife, and regula-
tion of these permits differs depending on whether the species 
is threatened or endangered.17 When a species is endangered 
or threatened, the Service may only issue permits for scientific 
research, survival, improvement of propagation, or a taking that 
is incidental to otherwise lawful activity.18

Because the Service can only issue permits for the listed 
reasons, the Service’s recent decision to import sport-hunted tro-
phies does not comply with the ESA.19 If the Service’s rule does 
not comply with the ESA, it is unlawful under the Administrative 
Procedure Act (APA).20 

Part II of this Comment discusses the purposes of the 
Service, the ESA, and the Service’s authority under the ESA.21 It 
also analyzes the Service’s actions under the Trump administra-
tion and compares these actions to the Service’s recent decision 
to import sport-hunted trophies.22 Part III discusses the Trump 
administration’s decision to import sport-hunted trophies on a 
case-by-case basis and how the Service was able to repeal the 
previous ban on trophy imports.23 Part IV explains why the 
Service’s decision to import sport-hunted trophies on a case-
by-case basis is unlawful in addition to arbitrary and capricious 
under the APA.24 Lastly, Part V recommends that unless the 
Service can prove that trophy hunting is currently leading to spe-
cies conservation, it must issue a new rule in accordance with 
the ESA and the APA.25

II. Background

In 1940, Congress merged the Bureau of Fisheries and the 
Bureau of Biological Survey into one agency, which is now 
known as the U.S. Fish and Wildlife Service.26 The Service’s 
objectives include developing and applying an “environmental 
stewardship ethic” for the public based on wildlife science and 
moral responsibility.27 Its mission is to “conserve, protect, and 
enhance fish, wildlife, and plants” for the continuing benefit of 
our nation’s citizens.28 To fulfill its mission, the Service enforces 
federal wildlife laws, protects endangered species, and helps for-
eign governments with their international conservation efforts.29 
As a part of its foreign conservation efforts, the Service has an 
international affairs program.30 This program aids the Service 
by helping to conserve at-risk species through the regulation 
of international trade.31 Additionally, it increases protection for 
species through international treaties and agreements.32 

The Service and the Commerce Department’s National 
Marine Fisheries Service (NMFS) jointly administer the ESA.33 
The Service has the authority to issue rules, but is bound by the 
various guidelines under the ESA.34 Congress created the ESA 
in part because multiple species went extinct due to develop-
ment, and protection measures were needed to conserve spe-
cies and habitats.35 During the Senate Commerce Committee 
Hearing regarding the ESA, the Committee found that 109 
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domestic species and over 300 international species were on the 
brink of extinction.36 The Committee observed that one species 
was disappearing per year.37 Further, it found that the two lead-
ing causes of extinction were hunting and destruction of natural 
habitat.38 Passing the ESA was essential to protecting wildlife, 
as the previously existing laws did not provide the appropriate 
management tools needed to act before species became extinct.39

The ESA functions to provide programs for the conservation 
of endangered and threatened species and to take measures to 
further the purposes of treaties and conventions.40 It also works 
to protect the ecosystems that threatened and endangered species 
rely on.41 The ESA states that federal departments should strive 
to conserve endangered and threatened species by utilizing their 
authorities under the Act.42 Section Four of the ESA describes 
different factors that determine if species are endangered or 
threatened such as present or threatened destruction of habitat, 
overutilization for commercial or educational purposes, disease 
or predation, the inadequacy of regulatory mechanisms, or other 
natural or manmade factors.43 It also states that the Secretary 
of Interior must make decisions required in subsection (a)(1)44 
only on the basis of the best scientific evidence and commercial 
data available to him after reviewing the status of the species 
and taking into consideration efforts made by any state or for-
eign nation.45 When the Service lists a species as threatened, 
the Secretary may only issue regulations if he finds them neces-
sary and advisable to conserve such species.46 Additionally, the 
Secretary cannot create recovery plans for species if he finds that 
a plan will not promote the conservation of a species.47 

Like all rulemaking actions the federal agencies undertake, 
these regulations are governed by the Administrative Procedures 
Act (APA). When an agency issues a rule and formal procedures 
are not required, such as the rule to ban sport-hunted trophies, 
an agency must follow procedures outlined in the APA.48 Under 
the APA, an agency must give the public the opportunity to par-
ticipate in the rulemaking process through written data submis-
sions, views, or arguments as a part of the notice-and-comment 
period.49 Failure to comply with the notice-and-comment rule 
“cannot be considered harmless if there is any uncertainty as to 
the effect of that failure.”50 Section 706 of the APA states that it 
is unlawful for agency actions, findings, and conclusions to be 
arbitrary and capricious.51 The requirement for actions to not be 
arbitrary or capricious entails the Service to properly explain its 
results.52 Additionally, if the Service failed to give a reasoned 
explanation for its actions, the court must declare the actions 
as unlawful.53 Therefore, if the Service’s rule to import sport-
hunted trophies does not prove to conserve species, that rule is 
likely unlawful under the APA.54

III. PrEvIous actIons

Some presidential administrations have been more active 
than others in exercising their authority under Section 4(d) of 
the ESA.55 While the Trump administration has issued rules 
that permit the taking of endangered wildlife, these rules are 
different from the recent decision to allow the importation of 
trophies.56 Under the Trump administration, the Service has 

issued rules that include the removal of nuisance grizzly bears, 
sustainable timber harvests in black bear habitat, use of northern 
sea otter skins by Alaskan Natives, and accidental capture of the 
Sonora chub as part of recreational fishing for other species.57 
Unlike the decision to allow the importation of trophies, most 
special rules under this administration belong to a category of 
exceptions for taking wildlife that do not claim to help conserve 
species.58 Other exceptions include allowing incidental takes 
as a part of a conservation plan, as well as takes for scientific 
research purposes designed to conserve species.59

Iv. rEcEnt changEs undEr thE  
trumP admInIstratIon

There is much debate as to whether trophy hunting pro-
motes the conservation of a species, which is demonstrated 
through varying administrative decisions. On March 1, 2018, 
the Principal Deputy Director of the Service wrote that the 
Service withdrew 2014 and 2015 ESA enhancement findings60 
for African elephant trophies taken in Zimbabwe.61 The Service 
also withdrew findings of African elephants taken in Tanzania, 
South Africa, Botswana, Namibia, and Zambia.62 Additionally, 
it withdrew findings for bontebok in South Africa as well as 
lions in South Africa and Zambia.63 The Service stated that this 
decision was in response to Safari Club International v. Zinke,64 
a recent D.C. Circuit case involving trophy hunting.65 This case 
allowed the Service to reverse a ban on importing sport-hunted 
trophies due to the Obama administration’s failure to use notice-
and-comment rulemaking.66 

This decision arose from President Obama’s decision to 
issue an executive order that stated poaching protected species 
created an international crisis that continuously became worse.67 
He explained that wildlife species like elephants, rhinos, tigers, 
and great apes have economic, social, and environmental ben-
efits that are important internationally.68 Further, he stated that 
wildlife trafficking reduces these benefits while fueling an ille-
gal economy and threatening security.69 

Under the Obama administration, the Service was unable to 
make positive enhancement findings for elephants in Zimbabwe 
in 2014.70 Because of this, the Service forbade the importation of 
elephants until the end of the year.71 In 2015, the Service made 
negative enhancement findings and banned elephant trophies 
during the current hunting season in addition to future seasons.72 
In Safari Club International, the court found that the Service’s 
negative enhancement findings were not improper even though 
the findings rested on the absence of evidence that trophy hunt-
ing enhances the survival of the species.73 Regulations promul-
gated by the Service74 allow the importation of African elephant 
trophies only if the Service can find that trophy hunting enhances 
a species’ survival.75 

The APA requires an agency to give the public an opportu-
nity to participate in the rulemaking process during the notice-
and-comment period.76 When the Service decided to forbid the 
importation of sport-hunted trophies in 2014, it did not invite 
comment from the public.77 Because the Court in Safari Club 
International found this error harmful, it remanded this case to 
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the District Court instructing the Service to initiate rulemaking 
in order to address findings for the time periods at issue in this 
case.78 This case essentially opened the door for the Service to 
create a different rule that evidently resulted in permitting sport-
hunted trophies on a case-by-case basis.79

v. troPhy huntIng suPPort and oPPosItIon

There are many different reasons scholars, organizations, 
and researchers support or oppose trophy hunting. A common 
argument in support of trophy hunting is that it supports wildlife 
conservation. For example, the Service references a document 
created by the International Union for Conservation of Nature 
(IUCN) which argues that trophy hunting is consistent with con-
servation on the basis that the social and economic benefits from 
trophy hunting can provide incentives to conserve species and 
their habitats.80 According to the IUCN, trophy hunting programs 
can serve as a conservation tool when programs are subject to a 
governance structure that allocates management responsibilities 
of the conservation plan.81 It further states that programs must 
account for all revenue in a transparent manner, ensure there is 
no corruption, and completely comply with national and inter-
national rules and regulations to have successful conservation 
programs.82 The IUCN Species Survival Commission (SSC) 
Caprinae Specialist Group stated that trophy hunting typically 
generates funds that can be used for conservation activities such 
as habitat protection and population monitoring.83 

Additionally, the founder of Tanzania’s Ruaha Carnivore 
Project believes that trophy hunting might be the best way to 
converse species in certain circumstances.84 The Project argues 
that there are no non-lethal alternatives to trophy hunting that 
currently exist to protect species in many hunting areas.85 
Further, the Project argues that animals will die regardless of 
trophy hunting, such as from being poisoned by a villager or 
starved from lack of prey.86 Instead, there should be a greater 
focus on sustainable mortality rather than trophy hunting itself.87 

On the other hand, those against the Service’s decision to 
issue permits on a case-by-case basis oppose trophy hunting for 
various reasons. According to Economists at Large, trophy hunting 
must be well regulated to be sustainable.88 Similarly, in order for 
a conservation program to be effective, no corruption can occur, 
there must be accurate monitoring of animal populations, hunting 
quotas based on science, and proper regulations.89 Economists 
at Large believe that since those requirements are unattainable, 
sustainable trophy hunting cannot be guaranteed.90 Research con-
ducted in 2015 found that just six-to-nine percent of economic 
benefits from trophy hunting is directed toward conservation.91

Many organizations oppose trophy hunting, such as the 
Humane Society of the United States.92 As the Service contin-
ues to allow sport-hunted trophies into the United States every 
year, many organizations like the Humane Society work to slow 
down or completely stop the importation of these trophies.93 
Organizations are concerned that as the number of animals that 
are killed increases, populations will continue to decrease.94 
Data obtained from the Service shows that between 2005 and 
2014, more than 1.26 million wildlife trophies were imported 

into the United States, including 32,500 trophies of the Africa 
Big Five species.95 According to the Great Elephant Census, the 
Savanna elephant population subsequently declined by thirty 
percent between 2007 and 2014. 96 

Other prominent opposition comes from the African Wildlife 
Foundation, which expressed its disappointment by the lack 
of clarity from the Service under the Trump administration.97 
Additionally, the Center for Biological Diversity found that 
important decisions regarding trophy importation permits should 
not be made “behind closed doors.”98 National Geographic also 
reported that money from trophy hunting is typically siphoned 
away from conservation efforts due to corruption.99 Given the 
spread of arguments for and against trophy hunting, it is conclu-
sive that more research is needed before the Service can deter-
mine that allowing sport-hunted trophies into the United States 
promotes the conservation of endangered species. 

vI. thE unlaWful rulEs

Based on all of the opposition and support of trophy hunt-
ing, there is not a clear answer as to whether trophy hunting can 
promote or enhance wildlife conversation. As the idea that trophy 
hunting supports conservation is highly contested, the Service 
must not issue rules that allow the importation of sport-hunted tro-
phies without clear evidence that the killing of these endangered 
species promotes conversation.100 Federal agencies must exercise 
their authorities in furtherance of the ESA’s purpose.101 The 
Service may only issue permits to take endangered species if the 
taking is for scientific research, survival, improvement of propa-
gation, or taking that is incidental to otherwise lawful activity.102 

Since the Service’s new rule failed to demonstrate that it 
complies with the ESA, it is arbitrary and capricious under the 
APA. Further, keeping the Service’s rule in place would set a 
dangerous precedent that could permit future rules to exist that 
are arbitrary and capricious under the APA. 

vII. thE arBItrary and caPrIcIous  
troPhy huntIng rulE

The Trump administration does not properly weigh whether 
trophy hunting benefits species,103 and therefore its individual 
permitting decisions are unlawful in addition to arbitrary and 
capricious. The Service stated that it would permit applica-
tions to import trophies on a case-by-case basis pursuant to its 
authority under the ESA.104 The Service based its decision to 
import trophies off of a document that included examples of 
two case studies neither prove trophy hunting always leads to 
conservation nor does it explain whether the Service’s specific 
action to import trophies will lead to conservation.105 Under the 
ESA, when a species is threatened or endangered, the Service 
may only issue regulations if it finds them necessary and advis-
able to conserve such species.106 Additionally, the Service can-
not implement recovery plans for species if it finds that a plan 
will not promote the conservation of a species.107 Because the 
Service’s rule to import sport-hunted trophies failed to prove it 
was necessary to conserve species, that rule is likely unlawful 
under the APA.108
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In addition to the current rule, the Service’s individual per-
mitting decisions likely violate the ESA and the APA as well. 
The Service stated that it reviews each application to import 
sport-hunted trophies before the application is approved, in 
addition to available information regarding the status and man-
agement of species and populations to ensure wildlife programs 
are promoting conservation of species.109 These guidelines are 
problematic, as scholars are uncertain as to whether the informa-
tion that the Service is claiming to use as its permitting criteria 
will be available when the Service receives permit requests, as 
well as how much promotion of conservation is adequate to issue 
a permit to import a trophy under the ESA.110 Because decisions 
are being made in a way that is not certain to benefit species, 
the Service’s actions violated the APA.111 The APA states that 
arbitrary and capricious agency actions, findings, and conclu-
sions are unlawful.112 The Service must examine relevant data 
and articulate a satisfactory explanation when issuing rules.113 A 
satisfactory explanation is one that demonstrates a “rational con-
nection between the facts and the choice made.”114 When a court 
is reviewing an agency’s action, it is not substituting its judg-
ment for that of the agency.115 Instead, it is looking at whether 
the agency considered all relevant factors and whether there was 
a clear judgment error.116 

Here, the Service failed to provide a reasoned explanation 
for its rule. The Service solely relied on an inconclusive docu-
ment containing only two case studies.117 Without conclusive 
evidence regarding whether trophy hunting promotes conserva-
tion, the Service cannot adequately explain its reasoning to allow 
sport-hunted trophies into the United States. Thus, a reviewing 
court must find that the Service acted in violation of the APA, 
and the Service must go back and revise its work. 

a. the SeRvice violateD the eSa
A reviewing court must also ensure that the Service exer-

cised a “reasoned discretion” without deviating from or ignoring 
the ESA when engaging in rulemaking activity.118 Under the 
ESA, when a species is endangered, the Service may only issue 
permits for scientific research, survival, improvement of propa-
gation, or taking that is incidental to otherwise lawful activity.119 

Furthermore, the court in Safari Club International determined 
that the importation of sport-hunted trophies is unlawful unless 
the Service found that killing a trophy animal enhances the 
survival of the species.120 To comply with the ESA, the Service 
should not issue a rule that allows individuals to import sport-
hunted trophies unless the importation undoubtedly conserves or 
promotes the survival of the hunted species. 

Rather than complying with the requirements under the 
ESA, the Service stated that properly regulated hunting with 
management programs could benefit the conservation of certain 
species, but did not guarantee that it will or currently does.121 
Additionally, it stated that hunters should choose to, but are not 
required to hunt in countries that have strong governments and 
healthy wildlife populations.122 When justifying its decision to 
permit sport-hunted trophies, the Service relied on a document 
that discussed how trophy hunting could potentially contribute 

to species conservation.123 Because this document does not 
claim that the Service’s rule to import sport-hunted trophies will 
help conserve species,124 it is not consistent with the ESA as the 
Service’s rule is not necessary for the survival of the targeted 
endangered species. Furthermore, because the Service’s rule is 
not consistent with the ESA, it is unlawful. 

vIII. rEcommEndatIon to EnsurE  
aBa and Esa comPlIancE

a. to enSuRe that the SeRvice iS makinG the moSt 
infoRmeD DeciSion, it iS eSSential that the SeRvice 
DiliGently followS all ReQuiReD StepS unDeR the apa. 

Rather than taking unlawful actions, the Service should 
instead follow the correct notice-and-comment rulemaking 
procedures under the APA. This step would allow the Service 
to obtain crucial public comment and adequately protect endan-
gered species. For example, the ESA instructs federal agencies 
to use the best available science, but the best scientific evidence 
in the field of trophy hunting and conservation is often uncer-
tain.125 Additionally, the “best available science” is a term that is 
not defined by any statute.126 Because of this, a reviewing court 
should consider the process by which decisions are made and 
communicated to the public when issuing its decision.127 

b. public paRticipation iS neceSSaRy to enSuRe the 
aGency iS pRopeRly infoRmeD on all iSSueS RelatinG 
to the pRopoSeD Rule. 

Under the APA, notice of proposed rulemaking must generally 
be published in the Federal Register.128 The notice must include a 
statement of the time, place, and nature of the public rulemaking 
proceedings.129 It must reference the legal authority under which 
the rule is proposed and include the terms or substance of the pro-
posed rule or a description of the subjects and issues involved.130 
The proposed rule puts the public on notice of the issue and 
allows the agency to benefit from the input of interested parties 
and educates the agency.131 The agency must give the public 
the opportunity to participate in the rulemaking process through 
written data submissions, views, or arguments with or without 
an opportunity for oral presentation.132 After consideration of the 
public’s comments, the agency shall include in the rules adopted a 
general statement regarding its basis and purpose.133 Additionally, 
each agency must give interested persons the right to petition the 
issuance, amendment, or repeal of a rule.134 

When creating rules about the survival of endangered spe-
cies, all of these steps are crucial. Under the public trust doctrine, 
the government has a duty to protect wildlife for the enjoyment 
of all present and future citizens.135 Additionally, under the 
ESA, the government pledged itself as a sovereign state in the 
international community to conserve threatened and endangered 
species.136 To hold the government accountable, it is essential 
that the public has a right to participate in the rulemaking pro-
cess.137 Because the survival of wildlife impacts the public as 
a whole,138 it is imperative that the public maintains its right to 
comment about proposed rules in addition to petition the issu-
ance, amendment, or repeal of a rule.139
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c. aS the DeciSion to impoRt SpoRt-hunteD tRophieS 
iS unlawful in aDDition to aRbitRaRy anD capRiciouS, 
the SeRvice muSt iSSue a new Rule. 

First, a reviewing court must find that the current rule is 
unlawful. To challenge the current rule, third parties can “assert a 
legal interest” in the protection of wildlife under the state owner-
ship of wildlife doctrine.140 A party has legal standing if the party 
has alleged a “personal stake in the outcome of the controversy.”141 
Additionally, a party must be affected by the opposing party’s 
activities or a party must use the resource it is trying to conserve 
in order to have standing.142 To have a successful claim, plaintiffs 
should reference data that the Service omitted from consideration 
when issuing its current rule about trophy hunting importation, as 
the ESA requires the Service to use the best available scientific 
data when engaging in rulemaking.143 

D. the SeRvice muSt follow the apa anD the eSa 
when cReatinG anD pRopoSinG a new Rule to peRmit 
oR Deny the entRy of SpoRt-hunteD tRophieS into the 
uniteD StateS. 

When creating a new rule, in addition to following the pro-
cedures in the APA,144 the Service must make its decision based 
on whether importing trophies will enhance the survival of the 
targeted species.145 To be sustainable, trophy hunting must be 
well regulated.146 Throughout the trophy hunting process, there 
cannot be corruption, and there must be accurate monitoring of 
animal populations, hunting quotas based on science, and proper 
regulations.147 Researchers argue that the ideal conservation 
operating system is unattainable, and therefore the sustainability 
of species cannot be ensured.148

The Service’s new rule should only permit trophy hunting if 
it is proven to enhance conservation of the targeted species. This 
requires concrete evidence such as where and how money is being 
spent, what conservation efforts are being made if the population 
of the targeted species is increasing due to trophy hunting, and how 
trophy hunting negatively impacts species. According to Safari 
Club International, an acceptable version of enhancement find-
ings look to see if a country has a sustainable number of animals 
to support its hunting program.149 It also looks at the management 
plan, if the regulations adequately implement a hunting program, 
and if the participation of hunters from the United States provides 
a clear benefit to meet the ESA’s special rule requirement to import 
trophies.150 If there is no evidence of enhancement151 and the rule 
is not necessary for the survival of species,152 then the Service 
cannot meet the requirements of Safari Club International, and 
the Service should not issue a rule allowing the importation of 
sport-hunted trophies on a case-by-case basis. Instead, it should 

issue a rule that bans trophy hunting, as it is not contributing to the 
conservation of targeted species.153 

Further, the Service should reverse its current rule and issue 
a new rule that is in compliance with the ESA and the APA. 
The court reversed the rule to ban sport-hunted trophies under 
the Obama administration because the Service failed to use 
notice-and-comment rulemaking when issuing its decision.154 
Therefore, it is imperative that the Service issues its new rule 
in compliance with the APA so that it is not reversed again. 
Additionally, the Service must comply with the ESA’s require-
ment to only issue permits to take endangered species if it is 
necessary for the survival of endangered species.155 Creating a 
legal and evidence-based rule will likely help stabilize endan-
gered species populations and provide more evidence regarding 
the best way to conserve endangered species. 

Ix. conclusIon

To ensure that wildlife survives for generations to come, 
the public must hold the Service accountable when the agency 
engages in rulemaking about the taking of threatened and 
endangered species. The Service exists to protect, conserve, and 
enhance wildlife and their ecosystems for the current and future 
benefits of American citizens.156 Additionally, the ESA states 
that the Service should strive to conserve endangered and threat-
ened species.157 Under the ESA, whenever the Service lists a 
species as threatened, the Service can only issue regulations if it 
finds them necessary and advisable to conserve such species.158

Because the information the Service relied on to allow sport-
hunted trophies into the United States is speculative, and there is 
an abundance of disagreement as to whether trophy hunting does, 
in fact, contribute to the conservation of species, the Service 
should reinstate the ban on sport-hunted trophies and reverse its 
current rule. The Service can only issue rules to import threatened 
species if it finds the rule necessary.159 However, since there is no 
concrete evidence the Service’s current rule is necessary for the 
conservation of species, the current rule to permit sport-hunted 
trophies on a case-by-case basis is unlawful. 

By issuing a new rule that complies with the APA and ESA, 
the Service will allow the public to participate in the rulemaking 
process and will help create consistency for endangered species. 
Since the Service can only issue rules that allow the taking of 
endangered species when it is necessary to the survival of the 
species,160 the Service must follow that standard when creating 
rules that allow individuals to import trophies of endangered 
species. If there is no concrete evidence that hunting endangered 
species is necessary for their survival, the Service must create a 
new rule. 

enDnoteS

1 Memorandum from Greg Sheehan, Principal Deputy Dir., Fish and 
Wildlife Serv. (Mar. 1, 2018), https://www.fws.gov/international/pdf/memo-
withdrawal-of-certain-findings-ESA-listed-species-sport-hunted-trophies.pdf 
[hereinafter Sheehan].
2  Id. (explaining how the new rule replaces an Obama Administration deci-
sion to ban sport-hunted trophies).

3 See Trophy Hunting, the humane Soc’y of the u. S., http://www.
humanesociety.org/issues/trophy_hunting/ [hereinafter Humane Society] 
(defining trophy hunting as the killing of wild animals for their body parts, 
such as the head, for display and not primarily for food or substance).

continued on page 31
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continuinG a bRoaD application of Section 9 of 
the eSa to pRevent futuRe maSS extinctionS
Alicia Martinez*

Recent studies show a rising need to protect endangered 
and threatened species from events of mass extinction.1 
The Endangered Species Act of 1973 (ESA) is the pri-

mary mechanism to protect both species and habitats through 
the application of civil and criminal penalties.2 One of the two 
main habitat protection provisions found in the ESA is Section 
9.3 This Section is a criminal provision prohibiting the “taking” 
of endangered fish or wildlife under section 9(a)(1), and endan-
gered plants under section 9(a)(2).4 The statutory definition of 
“taking” includes “to harass, harm, pursue, hunt, shoot, wound, 
kill, trap, capture, or collect, or to attempt to engage in any such 
conduct.”5

 This Article explores the ESA’s section 9 habitat protec-
tion provisions and argues that courts have consistently applied 
the Palila6 and Sweet Home7 decisions in cases where broad 
findings of proximate cause and foreseeability were needed to 
prove a Section 9 taking.8 This Article also emphasizes how 
courts and agencies have narrowly and erroneously interpreted 
the proximate cause requirement to limit Section 9 takings pro-
tection in climate change cases. This Article recommends that 
the federal government and the public, via citizen suits, use this 
provision as a main tool in fighting mass extinctions by apply-
ing a broader scope to Section 9 takings cases including those 
concerning climate change and emissions pollution. 

I. Background

Two federal agencies, the U.S. Fish and Wildlife Service 
(FWS) and the National Marine Fisheries Service (NMFS), 
carry out the ESA’s mandate to list and protect endangered and 
threatened species.9 The first step to ensure the protection of a 
species is for the FWS and the NMFS to follow the delineated 
regulatory steps to list a species as threatened or endangered.10 
Sections 7 and 9 of the ESA then protect the listed threatened 
and endangered species and their habitats.11 Section 9 of the 
ESA makes it a criminal offense for any private or public entity 
to take a listed species.12 Under the ESA, the taking of an 
endangered species is a violation of the Act that can incur a civil 
penalty of up to $25,000 and criminal penalties of up to $50,000 
and up to one-year imprisonment.13 

The Supreme Court has adequately addressed Congress’s 
intent to provide broad protection to listed species through the 
ESA’s section 9 takings prohibition.14 In Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, the Court clari-
fied that a taking includes intentional and direct threats to species 
and confirmed that a “harm” impacting a species’ habitat also 
counts as a prohibited taking under the ESA.15 In this case, the 
Court determined that harm included altering a species’ habitat 

in a way that harms the species itself.16 The Court reasoned that 
Congress intended to provide broad protection to listed spe-
cies that included indirect or unforeseeable actions that could 
negatively impact listed species.17 Furthermore, both the FWS 
and the NMFS have codified the Court’s definition of harm and 
its application to an endangered or threatened species’ habitat 
through the promulgation of “Harm Rules.”18

In addition to the Court’s clarification, two influential cases 
from Hawaii provided the framework for future Section 9 habitat 
harm cases. In the first case, Palila I, plaintiffs brought a suit on 
behalf of the endangered palila bird.19 The district court found 
that the negative impact caused by the management program 
was consistent with the regulatory definitions of harm in Sweet 
Home.20 In the second case, Palila II, the district court once 
again held that the state’s game management program continued 
to constitute harm by negatively impacting the palilas’ habitat.21 

II. analysIs

Most courts continue to correctly follow the Palila and 
Sweet Home decisions and apply a broad reading to the proxi-
mate cause and foreseeability elements required to prove a 
Section 9 taking.22 This broad application is consistent with 
Congress’s intent to define a taking “in the broadest possible 
manner to include every conceivable way in which a person can 
‘take’ or attempt to ‘take’ any fish or wildlife.”23 However, some 
Section 9 takings cases concerning climate change are errone-
ously decided in circumstances where it is difficult to establish a 
concise link between the activity that causes harm and the actual 
harm.24 In Arizona Cattle Growers’ Association v. United States 
Fish & Wildlife,25 the court erred in applying a narrow proxi-
mate cause and foreseeability analysis that resulted in a finding 
that the activity did not constitute a Section 9 taking.26 

This narrow application of the proximate cause requirement 
is incorrect “considering that the policy goal of the ESA is to 
conserve species, any injury likely to substantially impact a spe-
cies’ long-term survival should be considered a proximate cause 
of harm.”27 In addition, cases such as Defenders of Wildlife v. 
Administrator28 and National Wildlife Federation v. Hodel29 
clearly demonstrated how to follow the analytical framework set 
out by the Palila I and Palila II cases.30 In Defenders of Wildlife, 
the court found that the direct or indirect poisoning of eagles by 
a registered pesticide constituted a taking.31 In National Wildlife 
Federation, the court found that lead poisoning caused by bald 
eagles ingesting other birds who consumed or were hit with lead 
shots constituted a taking.32 Both court’s findings that “indirect” 
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and “secondary” harm to endangered species still constitute tak-
ings under Section 9 permissibly follow and broaden the appli-
cation of the Palila framework. By deciding not to follow this 
broad framework in climate change cases, courts deliberately 
ignore the ESA’s statutory intent as established by Congress and 
clarified by Sweet Home.33 

The enforcement of Section 9 takings as intended by Congress 
and clarified by the Supreme Court provides a powerful tool to 
protect more habitats and ecosystems from harm.34 Therefore, 
courts should continue to apply this broad scope to future cases 
in which a threatened or endangered species taking occurred due 
to adverse harm to that species’ environment, including cases in 
which this adverse harm was caused by climate change.

III. conclusIon

The broad application of Section 9’s prohibition to include 
harms threatening broader ecosystems that may cause “indirect” 
and “unforeseeable” harm to threatened and endangered species 
is a permissible reading of Congress’s intent to protect these 
species.35 The prevention of harm should extend to protect a 
broader scope of ecosystems that could still foreseeably cause 
harm to a protected species if the habitat is harmed.36 Enforcing 
agencies should continue to use the Section 9 takings prohibition 
as a mode of prevention against impending but avertable mass 
extinctions of species. 
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how SyRia’S failuRe to upholD the kyoto 
pRotocol anD paRiS aGReement exaceRbateD 
the effectS of climate chanGe in the levant
Nivea A. Ohri*

The drought in the Levant Region of the Arab Republic 
of Syria has caused massive destruction by disrupting 
agriculture and forcing migration to cities.1 The drought, 

induced by climate change, has destroyed livelihoods, struc-
tures, and health of scores of people.2 Environmental tensions 
fed a political discontent that had long been simmering in rural 
areas, and was a trigger for the Syrian Revolution.3 Syrians even 
turned to USAID for help in 2008 when the Syrian minister of 
agriculture stated publicly, “the economic and social fallout from 
the drought was ‘beyond [Syria’s] capacity as a country to deal 
with.”4 However, the impacts of climate change and the drought 
in the Levant are still felt today in both Syria and its surrounding 
countries.5 Syria’s failure to uphold commitments under inter-
national environmental declarations such as the Kyoto Protocol 
and the Paris Agreement exacerbated the drought in the Levant 
Region of Syria.6

On June 26, 1997, Syria signed the Kyoto Protocol7 and 
thus expressed its interest in mitigating climate change.8 Under 
the Kyoto Protocol, Syria is a non-Annex country, which means 
that it is “a mostly developing country, vulnerable to the adverse 
impacts of climate change like desertification and drought.”9 
Due to its non-Annex status, Syria is not bound to fulfill any 
goals or standards, or to make environmental changes to miti-
gate the effects of the drought.10 Despite international environ-
mental law lacking major repercussions for violations, countries 
voluntarily expressed their interests in making environmental 
improvements.11 

 Article 2 of the Kyoto Protocol encourages Syria to imple-
ment policies such as energy efficiency, sustainable forms 
of agriculture, updated research, and innovative technology 
in accordance to national circumstances.12 Syria also signed 
the Paris Agreement on November 17, 2017, which similarly 
encourages environmental protection.13 Article 6.1 of the Paris 
Agreement states that parties should voluntarily promote sus-
tainable development and environmental integrity.14 Article 7 
of the Paris Agreement suggests that Syria should mitigate and 
adapt to climate change by improving effectiveness, durability, 
and scientific knowledge on climate change and research.15 

Although Syria made an aspirational declaration to mitigate 
climate change by signing each of these treaties, Syria has failed 
to uphold its own stated goals. Syria has failed to honor Article 
2 of the Kyoto Protocol, which states that countries “should not 
. . . mismanage and fail to govern their water resources, and use 
old and inefficient technology in farming and agriculture.”16 

The violations have led to national distress as resources such as 
water, food, housing, and goods became scarce.17 Article 2(1)
(a)(i) of the Kyoto Protocol suggests that signatory countries 
should prioritize the “enhancement of the national economy,” 
however, this is an obligation that Syria has failed to fulfill due 
to its mismanagement of water resources and continued use of 
old, inefficient technology in agriculture.18 As of April 2017, an 
estimated sixteen billion dollars in potential agriculture revenue 
has been lost through inefficient production, as well as in dam-
aged and destroyed assets and infrastructure within the agricul-
ture sector.19 

Likewise, Article 2(1)(a)(iv) suggests that countries should 
implement policies to further enhance “research on, and promo-
tion, development and increased use of, new and renewable 
forms of energy.”20 Syria has neither devoted resources nor funds 
to environmental research and preservation, though it seems as 
if Syria is making some effort and consideration to the matter.21 

Both the Kyoto Protocol and the Paris Agreement encour-
age the signatories to use resources as efficiently and sustain-
ably as possible.22 A state violates a treaty when it uses more 
than its allotted resources, and Syria used more than its allotted 
resources without redeeming itself after the initial violation.23 
Although there are few enforcement mechanisms that could 
incentivize Syria to submit update reports on its environmental 
progress, Syria has not voluntarily submitted an updated report 
on its progress and standing since 2010.24 By using its resources 
inefficiently and outdatedly, and then failing to report its efforts 
to adhere to the treaties, Syria has failed to meet the goals 
that it adopted when signing the Kyoto Protocol and the Paris 
Agreement.25 

The Paris Agreement is a treaty that Syria signed after the 
2011 revolution, yet few improvements in water preservation 
or distribution of resources have been made.26 The progress is 
in similar standing to the Kyoto Protocol.27 The hot and humid 
region of the Levant is suffering from climate change and water 
scarcity.28 It is essential that Syria abide by the rules of the 
treaties it has signed in order to further mitigate environmental 
degradation and national distress. Because the environment is 
directly linked to economic and political stability and growth, 
with a better environment and basic needs of its inhabitants ful-
filled, Syria along with the Earth, will be more prosperous.29 
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