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BETWEEN: 
 

THE QUEEN 
 

On the application of 
 

  MARCUS BALL 
Applicant 

- and - 
 

ALEXANDER BORIS DE PFEFFEL JOHNSON 
Respondent 

- and – 
 

WESTMINSTER MAGISTRATES’ COURT 
Interested Party 

 
 
 

 
APPLICATION FOR PERMISSION FOR JUDICIAL REVIEW 

 
DETAILED STATEMENT OF FACTS AND GROUNDS 

INCORPORATING CHRONOLOGY AND REMEDY SOUGHT 

 
 

Introduction 

 

1. This is an application brought on behalf of Marcus Ball ( “the Applicant”) for 

permission to Judicially Review the decision of the Divisional Court, pronounced on 14 

August 2019 (“the Decision”): to refuse to certify that a point of law of general public 

importance was involved in its decision; to refuse leave to appeal; and to refuse an oral 

hearing in respect to consider those matters.  

 

2. The Grounds relied upon are: 

 
1)  The Divisional Court’s decision to refuse to certify that a point of law of general public 

importance was involved in the Decision was Wednesbury Unreasonable, in that a 

case concerning the definition of the elements of the offence of misconduct in public 

office plainly concerns matters of general public importance; 
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2)  The Divisional Court’s decision to refuse leave to appeal in respect of its decision, 

pronounced 3 July 2019 (“the Decision on Appeal”), to quash the decision of District 

Judge Coleman of Westminster Magistrates’ Court of 29 May 2019, to issue a summons 

against Mr Boris Johnson MP (“the Respondent”), for three counts of misconduct in 

public was Wednesbury Unreasonable and wrong in law;  

 

 
3)  The Divisional Court’s failure to grant an oral hearing to consider the application to 

certify that a point of law of general public importance and leave to appeal, was 

Wednesbury Unreasonable in that the Applications raised matters not previously 

considered by the Divisional Court and clearly set out arguable grounds of appeal; 

and  

 
4)  The Divisional Court’s failure to provide any reasons in support of the Decision 

substantiates the above grounds and the overarching submission that there was no 

proper basis to refuse any part of the Appeal Application made. 

 

Factual Background  

 

3. The Applicant alleged that whilst holding the public offices of a Member of Parliament 

and Mayor of London the Respondent repeatedly made and endorsed dishonest claims  

concerning government spending, including, “We send the EU £350 million a week”and 

“£20 billion a year”, and in doing so abused the public trust invested in his public offices. 

It is alleged that video and written evidence demonstrates that the Respondent was 

aware that the statement was false, and was used by him despite being warned by HM 

Treasury, two sitting UKSA chairpersons, the House of Commons Treasury Committee, 

fellow Members of Parliament, leading journalists and others. The Applicant alleged 

that the Respondent used his public office as a basis for an opportunity to influence the 

electorate and in so doing, lied to the public at large and abused the duties of his public 

offices. Such duties include the duty to act as the “watchdog” and “sentinel” of the public; 

honestly and faithfully monitoring, scrutinising and criticising the spending of the 

Executive as ruled within R V Boston 1923,  R V Obeid 2018 and others. The alleged 

dishonest claims greatly inflated the spending of the public purse by over £3-5 billion a 

year, contrary to the accurate figures of which Mr Johnson was privy to by virtue of his 

public office.  

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCCA/2015/309.html?stem=0&synonyms=0&query=%22misconduct%20in%20public%20office%22%20AND%20Obeid
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Procedural History (incorporating chronology / statement of facts)  

 

4. The Decision on Appeal arose out of private prosecution proceedings, whereby Brexit 

Justice Limited, on behalf of the prosecution, applied for a summons against the 

Respondent on 20 February 2019 (“the Application for Summons”). That application 

alleged that the Respondent committed the offence of misconduct in public office by 

making the aforementioned dishonest statements. Prior to laying the information the 

Respondent was written to by those acting on behalf of the private prosecutor inviting 

his representations; Mr Johnson chose not to respond.  

 

5. The Application for Summons proposed that the Respondent face an indictment 

alleging three Counts of misconduct in public office. The particulars of each Count are 

set out below: 

 

(1) Count One shall allege misconduct in public office, in that the defendant between 

the 21 February 2016 and the 23 June 2016 as a holder of public office, namely a 

Member of Parliament, and whilst acting as such, wilfully neglected his duty 

and/or wilfully misconducted himself by endorsing and making statements 

which were false and misleading, without justification, concerning the cost of 

European Union Membership, thereby abusing public trust in his public office. 

 

(2) Count Two shall allege misconduct in public office, in that the defendant between 

the 21 February 2016 and the 8 May 2016 as a holder of public. office, namely the 

Mayor of London, and whilst acting as such, wilfully neglected his duty and/or 

wilfully misconducted himself by endorsing and making statements which were 

false and misleading, without justification, concerning the cost of European Union 

Membership thereby abusing public trust in his public office. 

 

(3) Count Three shall allege misconduct in public office, in that the defendant 

between the 18 April 2017 and the 3 May 2017 as a holder of public office, namely 

as a Member of Parliament, and whilst acting as such, wilfully neglected his duty 

and/or wilfully misconducted himself by endorsing and making statements 
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which were false and misleading, without justification, concerning the cost of 

European Union Membership thereby abusing public trust in his office. 

 

6. The Applicant for Summons was amplified by a detailed explanatory note submitted by 

Lewis Power QC, setting out details of the alleged offence, the summary of the 

circumstances giving rise to that offence, and the evidence relied upon by the 

prosecution at that stage. The bundle submitted with the Applicant for Summons also 

contained a ‘Note on Due Diligence and Candour’, a list of exhibits and witnesses 

referred to within the explanatory note, together with the relevant authorities in support 

of the legal analysis of the alleged offence; most notably the definition of “acting as 

such”.  

 

7. On 14 March 2019, the Court invited the Respondent to make representations on the 

Application for Summons.  

 

8. The Respondent subsequently requested disclosure of further documents and evidence 

from the Applicant. The Respondent and Applicant filed written submissions in respect 

of the disclosure request, dated 10 May 2019 and 13 May 2019 respectively.   

 
9. Prior to the issue of the summons, the Applicant provided the Magistrates’ Court and 

the Respondent with access to his social media history, enabling all parties to scrutinise 

what the Applicant had said prior to and after entering the litigation arena.  The DJ had 

access to all of this information in making her finding that at the time of issue of 

summons the Applicant’s conduct was not vexatious. The Divisional Court did not have 

access to this evidence in giving its judgement and was unfortunately informed by the 

Respondent that the social media history had not been disclosed by the Applicant. The 

Divisional Court subsequently dismissed the appeal and neither did the same 

Divisional Court have access to this evidence in making its costs order in which it has 

found that DJ found that the District Judge erred in her finding and that Applicant acted 

vexatiously. Within the Respondent’s application for costs the Divisional Court was 

again unfortunately informed by the Respondent that the Applicant’s social media 

history had not been disclosed by the Applicant when all disclosure had in fact been 

fully made at the Magistrates’ Court. 
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10. Further, in his submissions, the Applicant answered various questions raised by the 

Respondent and voluntarily furnished the Court and the Respondent with the private 

prosecutor’s research documents and website entries.  The Magistrates’ Court was due 

to hear oral argument in relation to disclosure on 14 May 2019, however, this did not 

take place as the Respondent withdrew his request for an order to be made in respect of 

disclosure. The Magistrates’ Court then made a direction for a hearing in order to 

consider the merits of the Application for Summons.  

 

11. The Respondent and Applicant filed written submissions on the Application for 

Summons on 20 and 21 May 2019 respectively. On 23 May 2019, the Court heard oral 

submissions from the parties, which expanded upon their written submissions. 

 

12. On 29 May 2019, the Court provided a written ruling which concluded that the 

summons should be issued against the Respondent, Mr Johnson.  The District Judge 

ruled, in brief, that she was satisfied that sufficient information had been put before her 

to establish prima facie the ingredients of the offences alleged and that some of the 

Respondent’s objections raised issues which were matters to be determined at trial. This 

included the ingredient of ‘”acting as such”, which has been ruled to be an issue of fact 

for the jury at trial within the Cosford case. She also rejected the Respondent’s 

contention that a summons should not be issued on the grounds of vexatiousness as she 

was not persuaded that the Applicant was vexatious.  

  

13. On 31 May 2019 the Respondent filed judicial review proceedings, requesting that the 

High Court quash the summons decision.  

 

14. On 4 June 2019 Supperstone J granted interim relief and ordered that there be an 

expedited rolled-up hearing, to be heard by a Divisional Court.   

 

15. The Respondent and Applicant filed written submissions in respect to the Judicial 

Review on 5 June and 6 June 2019 respectively. On 7 June 2019, the Court heard oral 

submissions from the parties which expanded upon their written submissions. The 

expedited hearing afforded the Divisional Court only three days to consider the 

extensive case file, in contrast to the three months afforded to Westminster Magistrates’ 

Court. On 7 June 2019, after just three minutes of deliberations Supperstone J and LJ 

https://www.bailii.org/ew/cases/Misc/2019/B15.html
https://www.bailii.org/ew/cases/EWCA/Crim/2013/466.html
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Rafferty quashed the summons decision. The judgment was handed down on 3 July 

2019.  

 

16. The Applicant then filed an Appeal Application (which included a detailed application 

requesting certification of general public importance and permission to appeal, together 

with permission for an oral hearing of one hour to argue the matter). 

 
17. The reason for this course of action being that the only route of appeal from the 

Administrative Court is to the Supreme Court. An appeal to the Supreme Court is only 

possible where the following two conditions are satisfied: 

 

(1) The Administrative Court certifies that the case raises a point of law of general 

public importance (s.1(2) of the Administration of Justice Act 1960); 

(2) Permission to appeal must be granted. 

 

18. The Divisional Court refused the Appeal Application and simply stated by way of an 

email, “No, No, No” in response to the three applications made. Upon pronouncing the 

Decision the Court simply observed the applications were refused. No written or oral 

reasons were provided.  

 
19. By failing to certify the case, the Divisional Court has prevented any judicial scrutiny of 

their decision whatsoever; a decision which redefined the elements of the offence of 

misconduct in public office and critically limited the scope of the offence, contrary to 

the authorities placed before the Court, distinguished academic commentary, and the 

views of the Law Commission. Moreover, in his Appeal Application, settled by Queen’s 

Counsel, the Applicant demonstrated that the Judgment of the Divisional Court 

contradicted its own ruling, rulings of the Court of Appeal, and international common 

law rulings. Moreover, the Judgment contained errors, and it was, respectfully, legally 

flawed.  

 
20. The Court is respectfully invited to carefully consider the Divisional Court’s Judgment 

at Annex Seven and the Appeal Application at Annex Eight, in order to contextualise 

the arguments set out below.  

 

Grounds of Appeal  

https://www.bailii.org/ew/cases/EWHC/Admin/2019/1709.html
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The Divisional Court’s decision to refuse to certify that a point of law of general public 

importance was involved in the Decision was Wednesbury Unreasonable 

 

21. This case concerns the alleged misconduct in public office of an elected Parliamentarian 

and Mayor, accused of lying to the public about public spending figures. The Court is 

invited to consider the immense public importance of providing guidance to public 

officers on the scope of their duties. The trust invested by the public in their elected 

public office holders forms the foundation of our democratic system of governance.  

 

22. The focus of the Applicant’s case is upon the scope of the duties of elected public office 

holders and the scope of the criminal liability should the duties be breached to the extent 

that it amounts to an abuse of the public’s trust. It is therefore untenable to argue that 

this case does not concern matters of great public importance. 

 

23. The Divisional Court’s critical rulings as to the ambit of the disputed elements of the 

offence of misconduct in public office – “acting as such” and “wilful neglect/wilful 

misconduct” - also clearly raised points of law, as set out in the Appeal Application. The 

Divisional Court stated that ‘We do not agree with the DJ that the ingredient of the 

offence, "acting as such", is a matter for evidence at trial’.  They have also ignored all of 

the evidence relevant to this point which was presented to them by the Applicant. This 

is in direct contradiction with the ruling of a superior court in the Cosford case that 

‘acting as such’ is a matter of fact for the jury as noted earlier.  

 
 

24. Those points of law are of general public importance. The Divisional Court recognised 

this, in paragraph 24 of its substantive judgment, stating that “[f]failure to insist upon a 

high threshold, so as to confine the offence of misconduct in public office within its proper ambit, 

would place a constraint upon the conduct of public officers in the proper performance of their 

duties, contrary to the public interest”. It is respectfully submitted that the Court was 

correct to note that there is a general public interest in the scope of this particular 

offence. It is inherently Wednesbury Unreasonable for a Court to contradict its own 

ruling; it had already made a finding consistent with the case being of general public 

importance. 
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25. The Law Commission has recognised the public importance of this offence, stating in 

paragraph 1.3 of its Report “Misconduct in Public Office: Issues Paper 1: The Current Law” 

that “[t]he question of the appropriate boundaries of criminal liability for public officials is clearly 

a matter of broad public interest”. Thus, the decision of the Divisional Court is contrary to 

the view of the Law Commission, which was a view submitted to the Court.  

 
26. The particular circumstances of the present case, on which the Divisional Court ruled, 

heightened the public importance of the legal issues raised by its judgment, namely the 

constraints if any which are placed upon politicians when conducting political 

campaigns.  Moreover, as the Court is aware, the relevant campaign in the present case, 

for the 2016 EU Referendum, has given rise to heightened public interest and concern.  

 
27. Finally, the Divisional Court was tasked with considering authorities from various 

Commonwealth jurisdictions. The approach adopted by the Divisional Court is 

narrower in significant respects than that adopted in Australia and Hong Kong such 

that it would have been appropriate, and of great assistance to the courts of other 

jurisdictions, for the Supreme Court to have ruled on these matters.  In that regard,  as 

the Divisional Court was aware, this would have been the first opportunity for the 

Supreme Court to rule on the ambit of this important offence. It was thus of great 

importance for the Court to be allowed to do so, especially where the Appeal 

Application demonstrated the legal failings in the analysis of the Court and the illogical 

results which flowed from the same.  

 
28. There was no basis, and indeed none given, for refusing to certify the case. The decision 

arrived at can thus properly be termed Wednesbury Unreasonable.  

 
 

 

The Divisional Court’s decision to refuse leave to appeal was both Wednesbury Unreasonable 

and wrong in law 

 
29. In respect to the primary issue before the Court, namely whether the Respondent had 

been "acting as such" when committing the misconduct alleged of him, the Court found 

that "the words “as such” plainly mean acting in the discharge of the duties of the office" [27] 

and that this ingredient of the offence requires a finding that the Respondent discharged 

the duties of the office when he made the claims which are impugned by the proposed 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2016/01/misconduct_in_public_office_issues-1.pdf
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prosecution [29]. The Court found the decision in Quach [2010] VSCA 106 "provided no 

support for the IP’s contention that demonstrable untruths were sufficient to bring the teller of 

them within the ambit of the offence" [30].  The Court found that the DJ’s conclusion would 

extend the established limits of the offence [38] and disagreed with the DJ that this 

ingredient of the offence is a matter for evidence at trial [40].  

 

30. As stated by Evans J in Attorney General's Reference (No 3 of 2003) there is a ‘"great 

variety of circumstances" in which the offence of misconduct in a public office may be charged. 

It is clear from the authorities that the defendant must be a public officer acting as such. In the 

absence of submissions on those ingredients, which may in some circumstances present problems 

of definition, we do not propose to elaborate on them.’ This case presents the very scenario 

Evans J forewarns, illustrated by the fact that Westminster Magistrates’ Court and the 

Divisional Court arrived at juxtaposed rulings.  

 
31. In considering the element "wilfully neglects to perform his duty and/or wilfully 

misconducts himself" the Court held that "[t]he offence will be made out only if the manner 

in which the specific powers or duties of the office are discharged brings the misconduct within 

its ambit. Consequently, at the time of the alleged misconduct the individual must be acting as, 

not simply whilst, a public official" [33]. The court also ruled that “No authority was shown 

to us suggesting that the offence can be or has been equated to bringing an office into 

disrepute”[34]. Despite having been presented with four authorities contradicting this 

position [Quach, the Law Commission, Sin Kam-Wah v HKSAR, and the Wallis case].  

 
32. The Divisional Court's conclusion restricts the offence to a breach of duty in the course 

of exercising a function of office at the time the misconduct occurs. The key finding of 

the Court was that: “The words “as such” plainly mean acting in the discharge of the duties of 

the office” [27].  It is submitted that that position is contrary to authorities which had 

been placed before the Court and to academic commentary which supports, for example 

the proposition that acting under the colour of office is sufficient (as opposed in 

discharge of a duty). The Divisional Court also ignored the Applicant’s submissions 

concerning the scrutiny duties of a Member of Parliament as identified within the Obeid 

case and others. 

 
The argument advanced by the Applicant is one supported by the authors of Corruption and 

Misuse of Public Office (3rd Ed, edited by Colin Nicholls QC) ("the text") which has been cited 

https://jade.io/article/147354?at.hl=R+V+Quach+%2522misconduct+in+public+office%2522
https://www.thelawpages.com/court-cases/Keith-Wallis-12790-1.law
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in courts in other jurisdictions. To that end, in considering both Sin Kam Wah v HKSAR (2005) 

8 HKCFAR 192 and R v Quach [2010] 201 A Crim R 522 (both before the Divisional Court) the 

authors concluded that “acting as such” means “in the course of, or connected to public office”. 

Further, the text goes on to consider that the duty breached has to be in the course of, or in 

relation to, the public office holder's position. The “or” denotes two routes for the prosecution 

to evidence “acting as such”, with the latter distinct to “in the course of” and thus distinct to 

during the express discharge of a duty of office. In paragraph 5.49 of the text, as an alternative 

to the conduct taking place during the course of exercising a duty (as so found by the 

Divisional Court), the authors conclude there can be misconduct “[which] took place in 

circumstances so relevant to the office that the misconduct can be said to be “in relation” to the office”. 

33. Further to this, the successful prosecution of Police Constable Keith Wallis, for 

misconducting himself in public office by repeatedly lying during the ‘Plebgate’ scandal 

was also raised by the Applicant. The case has a stark similarity to this prosecution, yet 

this matter, in contrast to the successful prosecution of PC Wallis, has not even reached 

the Crown Court. The position therefore provides uncertainty in law and raises 

questions concerning equality under the law.  

 
34. Similarly, the leading academic writer on this offence, David Lusty, has identified a 

statement of principle whereby the offence may be committed when “acting under the 

colour of office” and even when not acting in the discharge of a duty of the office. He 

concludes that the offence may be made out by misconduct in the course of (or as a 

result of) the exercise of official functions or conduct that involves an abuse or misuse 

of official title, rank, status, position or capacity (David Lusty, Revival of the common law 

offence of misconduct in public office (2014) 38 Crim LJ 337). 

 

35. Further, and as set out at para 19 of the Applicant’s skeleton for Leave, the Divisional 

Court’s analysis of R v Quach was demonstrated to be flawed and highlighted that the 

Divisional Court had contradicted its own analysis within the same judgment.  

 
36. Moreover, as explained in the skeleton for the Appeal Application at paragraph 14, 21, 

and 22, the Decision contradicts the Law Commission’s detailed analysis of the offence, 

yet it paradoxically relies upon the analysis in support of its ruling.  

 
37. Further, the Divisional Court erred by failing to take cognisance of and analyse the critical 

factual elements of the present case which go to make out the offence. There was, it is 

https://www.thelawpages.com/court-cases/Keith-Wallis-12790-1.law
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submitted, clear evidence which was capable of establishing the elements of the offence, 

even as defined by the Divisional Court, which was simply not considered.  Indeed, the 

Respondent confirmed he believed he was carrying out a “Burkean duty” when 

campaigning. Furthermore, the Respondent made it an official Mayoral policy to 

campaign for leave, entering campaigning events into the Mayor’s calendar and spending 

Mayoral resources on the operation. The Respondent was also offered public funds for his 

campaigning activities as they were considered to be a ‘Parliamentary function’. 

 

38. The Decision, contrary to the intended aim of preventing the broadening of the offence, 

narrowed the offence, such that is more restrictive than other Commonwealth 

jurisdictions.  It is respectfully submitted that the Supreme Court, upon a considered 

review of all of the authorities and leading texts could realistically and properly have 

arrived at the conclusion that the conduct need not only occur when a public office is 

discharging a duty; it could conclude that misconduct occurring in circumstances which 

are clearly relevant to the office and in clear breach of non-determinative duties, would 

be sufficient. The Court could therefore find favour with the argument that if one 

defines the duties of an MP, the argument advanced by the Respondent in respect to 

“acting as such” was drastically flawed. 

 
39. The Appeal Application demonstrated that the Divisional Court’s ruling contained 

various serious contradictions concerning points integral to the matters in issue. To 

refuse to address such serious contradictions (or at the very least, acknowledge them) is 

fundamentally unreasonable, to the point that no reasonable Court would have come to 

the same conclusion.  

 
40. Further, given the legal failings identified, it was wrong in law for the Divisional Court 

to refuse to grant leave; in that a realistic prospect of success had been demonstrated. In 

the absence of any reasons being provided, the Applicant knows not how the Divisional 

Court approached the Appeal Application or how it remonstrated with the issues 

raised.  

 
 

The Divisional Court’s decision not to grant an oral hearing to consider the issue of 

certification and leave to appeal was Wednesbury Unreasonable  
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41. The Appeal Application demonstrated prima facie arguments on both certification and 

leave to appeal. The Appeal Application was of crucial importance in that if the 

Divisional Court refused permission to certify, they were preventing any judicial 

scrutiny of the Decision by a Superior Court. Moreover, the Appeal Application 

advanced arguments not considered previously by the Court, most notably that the 

Applicant’s analysis of the offence was supported by the leading academic text on that 

offence. In those circumstances it was Wednesbury Unreasonable for the Court to 

simply refuse an oral hearing in spite of the fact that the Decision evidently has far 

reaching implications. To the end, based on the Divisional Court’s ruling, an off-duty 

police officer who acts improperly, relying on his title of a police officer, would commit 

no offence. The definition of “acting as such” is therefore of significant public 

importance and concern. It demanded close, careful scrutiny by the Court. That, 

regrettably, has not happened.  

 

42. The Applicant relies upon the Divisional Court’s failure to provide any reasons 

whatsoever as lending support for the three grounds above. The detailed Appeal 

Application, settled by Queen’s Counsel and two junior barristers, was simply met with 

“No, No, No”.  

 
Remedy Sought  

 
43. The Applicant seeks: 

 

(1) An interim order to stay the Costs Order dated 20/09/19 (received by post by the 

Applicant’s Solicitors on 23/09/19) made against the Applicant in respect to the 

former proceedings until the application for permission for review, and thereafter 

the substantive matter has been considered; 

 

(2) The Court substitutes its own decision to grant certification to the Supreme Court 

on a matter of general public importance; and 

 
(3) Further, or in the alternative, in addition to (2) above, the Court grants leave to 

appeal.   

 


