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EpITORS’ NOTE

Dear Readers,

‘Features:

The Sustainable Development Law & Policy Brief (SDLP)

is celebrating twenty-one years of legal scholarship on . 9 | SwALLOWING THE RULE: WHY FERC’s
issues related to environmental, energy, and international “IMMEDIATE NEED EXEMPTION” FRUSTRATES
development law. We are honored to be the Editors-in-Chief at CoMPETITIVE AND CLIMATE-SMART ELECTRICITY

this pivotal moment in SDLPs history. Over the past twenty- SECTOR TRANSMISSION PLANNING UNDER ORDER

one years, SDLP has addressed cutting-edge legal issues No. 1000

developing within international environmental law. This year by Philip Killeen

is no different, as the COVID-19 Pandemic has impacted our 18 | CLIMATE MIGRATION BEYOND THE REFUGEE
communities, we rose to the challenge to continue to publish FRAMEWORK: CREATING BRIDGES BETWEEN
articles that push the limits of legal theory and policy, while HuMAaN RiGHTS AND INTERNATIONAL CLIMATE LAW
giving a space for students to be involved in the conversation. by Mara Elisa Andrade

This issue champions solutions to climate change. From the
Future of Securities Enforcement in Climate Change Litigation
to Analyzing Regional Ocean Planning, the challenges
presented in this issue are on the brink of a new era of climate
litigation. While the articles have presented domestic solutions,
these challenges are of a global nature and will have broader
implications for decades to come. Our first article analyzes the
importance of securities regulation in shaping the outcomes in
climate change litigation. Our second article outlines different
approaches to regional ocean planning while making the case
for forward looking, climate-focused plans to combat climate
change. These articles present hopeful and practical approaches
because the solutions provided are creative uses of already-
existing mechanisms.

We would like to thank all the article and feature authors for
their insights and dedication to raising important legal issues.
We would also like to thank the professors, e-board, staff, and
publisher of SDLP for making this publication possible. SDLP
is a team endeavor, so everyone’s effort is so appreciated.
Finally, we would like to thank our readers, whose involvement
and investment in SDLP are the reasons that we have been able
to create this publication for twenty years.

Sincerely,

T B Mpiiffpac

Keanu Bader and Alexis Bauman
To subscribe to the Sustainable Development Law & Policy

Brief, email our Managing Editor at sdlp.wcl@gmail.com
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‘AT WHAT CosT?’:

Tue FUTURE OF SECURITIES ENFORCEMENT IN CLIMATE CHANGE LITIGATION

by Angela Washington*

PARrT I: ASKING WHY

Ask Why? Twenty years ago, Houston’s Enron Corporation
launched its Ask Why? advertising campaign.' The television
commercials featured dizzying abstract images against
synthesized chamber music, and a narrator bellowing the phrase,
“Ask why.”? Having transformed its image “from a staid gas
pipeline company to a high-tech trading firm,” Enron curated the
story that it was ‘defiant,’ a ‘nonconformist,” and a ‘visionary’ in
the energy industry, and Wall Street listened.’

The conditions that allowed Enron to flourish also gave rise
to the perfect storm that led to its fall.* The federal government
deregulated the energy industry in the 1990s due, in part, to
Enron’s lobbying efforts.> With newfound liberalization and
a thirst for adaptation, the trading firm led the charge into
new markets, starting with futures contracts in oil, gas and
electricity. © It seemed that Enron was the answer to concerns
surrounding the volatile market at the time, and the firm
promised predictability to investors while it assumed the risks.’
But Enron’s rapid growth imploded amidst the bear market of
2000-02, and after the company faced mounds of allegations
of corporate malfeasance, it was Senator Joseph Lieberman,
Governmental Affairs Committee Chair, who said, “[a]nd we’ve
got to ask the question — why?”™®

The Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley) was
enacted in response to the Enron scandal.” The Act’s aims were
to, inter alia, strengthen corporate governance rules and increase
accountability and disclosure requirements for corporations.'’
In particular, encouraging transparency from executives,
accountants, and auditors with regards to their company’s
financial standing.!! Sarbanes-Oxley created a criminal penalty
for CEOs and CFOs who knowingly certified false reports—
up to a $1 million fine, 10 years in prison, or both.'” Some
argued that the Act was an overreaction at the time, but for
the victims of the Enron scandal, accurate reporting and more
fulsome disclosure requirements could have shielded them from
economic devastation.'

Today, there is a growing tide of business leaders concerned
with the effects of climate change on infrastructure necessary
to support the global economy.'* When the Commodity Futures
Trading Commission (CFTC) issued its report, Managing
Climate Risk in the U.S. Financial System," it was amidst a
historic wildfire season that saw the destruction of 3.4 million
acres in residential and business property and the forced
migration of thousands of people across California, Washington
State, and Colorado.'® The report’s findings confirmed what

business analysts have been saying for decades: climate change
poses a grave, systemic threat to financial markets.'”

Although mostly voluntary in the United States, the
predominant narrative among the investor community has been
that credible, accurate reporting of market risks in the form of
sustainability disclosures can lead to a competitive advantage.'®
For example, the Obama Administration, in a move to keep
up with the European Union, encouraged companies to sign
the American Business Act on Climate Pledge." In it, 154
companies agreed to act upon the Paris Agreement’s objectives
to establish a long-term framework for reducing greenhouse
gas (GHG) emissions and transitioning to low-carbon-based
investments.?’

This year Larry Fink, the CEO of the world’s largest asset
manager, BlackRock, made an emboldened plea to encourage
companies to rethink their carbon footprints. He stated that
BlackRock would begin exiting certain investments they
deemed were not financially prudent and “present[ed] a high
sustainability-related risk.”?! Perhaps he was worried that when
a record 631 global investors, representing 37 trillion in assets,
urged their governments to amplify efforts against climate
change, American firms were noticeably absent from the table.*”

Investment firms and their clientele have sought to influence
companies’ policies toward sustainable development by
easing access to environmental, social, and governance (ESG)
disclosures.?? To achieve this objective, Enron and the corporate
governance scandals that followed it contain important lessons
about informational rights that should be applied to the legal
strategies in recent climate change litigation.”* Climate equity
is the basis from which all other sociopolitical issues derive, and
the existing tensions between companies’ interests in protecting
proprietary information and the right to invest intelligently must
be reconciled.

Federal and state securities enforcement and regulation
is a legal area ripe to address climate change concerns.?
Legal protections for investors against corporate securities
mismanagement—primarily fraudulent misrepresentations
and omissions that violate disclosure requirements in the
purchase or sale of securities—will be essential to profitable
economic activity in the fossil fuels sector.?® Dually concerning,
environmental degradation caused by fossil fuel industries’
short-term, opportunistic resource extraction jeopardizes the

* J D. Candidate, American University Washington College of Law 2021,
Evening Division.
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market economy; therefore, a company’s financial health
depends on forthright calculations of climate-related risks.?’

Sustainability disclosures occupy an important space
between the seemingly opposed interests of industry and
environmental protectionism. The breadth of remedies available
in securities law is a critical tool that has been underutilized
by federal securities regulators to date.?® Furthermore, there is
evidence that states’ securities enforcement is also bolstering
consumer protections against fraud and breaches of warranty
and merchantability.? Investors (and consumers for that
matter’?) desire to know how companies will prepare their
business operations to mitigate environmental impacts through
the deployment of enhanced technologies in their practices
and policy directives. Here, strict securities enforcement has
the potential to transform the climate change movement by
advancing the rights of shareholders to understand the ESG
risks associated with investment opportunities. With informed
decision-making, those industries embracing the harmonious
interplay between sustainability and economic development are
the profitable investments for our planet.’! The existential threat
of climate change, often masked by the “fairy tale of eternal
economic growth,” has raised ethical and moral issues too
profound to ignore. 3> Corporations have a duty to be transparent
about climate change impacts, and we have a right to know what
they are.

PART II: DiscLOSING WHAT THEY KNow

Businesses have an inherent interest—as well as a
functioning role—in the relationship between climate change
and global anthropogenic CO2 emissions from certain energy
extractive activities, including the industrial processes involved
in the burning of fossil fuels, deforestation, oil and gas drilling,
and mining operations.>* Extreme weather events are poised to
devastate economic sectors and lead to dire consequences for
safety, food security, and public health.** These consequences
on industries and the greater economy can be referred to as
climate risks. “Climate risks” are the unanticipated ways that
climate change can destabilize financial markets and cause
significant reductions in asset valuations.?> Effects can include
physical damage to facilities, influences on consumer demand,
new regulatory costs and incentives, and detriments to human
productivity and the supply chain.*® As expected, ninety-three
percent of U.S. business leaders consider climate change-related
risks when making investment decisions.?” Presented with the
scientific and legal developments associated with climate change
litigation, confronting the financial risks associated with climate
change—and mitigating those impacts—is the only choice for
businesses to successfully sustain operations.’®

In coastal regions that have been devastated by extreme
weather, extractive industries have become the targets of
commercial lawsuits for misleading consumers and investors
in their representations—or omissions—about climate change
impacts.’® While an evolving area, these cases are falling
into two buckets of coverage. First, to protect consumers, the
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allegations against public corporations like Shell, ExxonMobil,
Koch Industries, and BP are that they have known for decades
about the industry’s contributions to climate change, and have
colluded in affirmative campaigns to deceive the public.*’
Second, with respect to supporting investor decision-making,
executives may stand to face liability under securities law for
not disclosing a “material” risks in financial reporting.*!

While presently true that more companies are voluntarily
sharing this information,*? there are still several statutory and
regulatory hurdles to getting climate-related data and risk
analysis.*> How ESG or sustainability topics in businesses’
operations are disclosed is anticipated to be one of the defining
market valuation factors that investors remain committed to
pursuing. Investors want insights into how a particular company
plans to manage the risks related to ESG topics.** The challenge
to the analysis, however, is that investors are not convinced that
they are able to use existing sustainability disclosures to guide
their investment decisions because unlike other Securities and
Exchange Commission (SEC)-mandated financial disclosures,
sustainability disclosures do not conform to a common set of
standards.® Just as essential to understanding the upfront
material costs associated with the investment, clear reporting
of environmental practices and impacts across the supply chain
will influence delivery of products to consumers.*® With that
knowledge, essential to the calculus is how companies plan to
embed this data into their long-term business strategies. Thus,
transparent and verifiable standards for reporting and disclosure
allow for accurate and reliable evaluation of a company’s
performance.*” Without it, investors and companies cannot
prepare for the “heightened risks in an increasingly resource-
constrained world.”*®

Such was the argument in New York v. ExxonMobil *
in which the State of New York alleged that “ExxonMobil
made various material written and oral misrepresentations and
omissions that tended to mislead the public” about the way
it internally priced risks related to global climate change.’”
Specifically, ExxonMobil made the alleged misrepresentations
in its Qutlook for Energy, Managing the Risks, and Energy and
Climate annual publications and reports.’!

The New York attorney general (AG) brought the charges
under the Martin Act.’> This New York state law gives the
AG broad authority to investigate publicly-held companies for
financial fraud if the company trades securities in New York.>?
However, the court held that New York failed to prove by a
preponderance of the evidence that ExxonMobil had materially
misled its investors concerning how it calculated the costs of
climate change.>* The court reasoned that none of the projections
of proxy costs of carbon and GHG costs would have influenced
investment decisions based on those projected costs.>’

When the #ExxonKnew campaign started to gain traction,
the parallels of the controversy with the Enron scandal were
striking.>® The Enron scandal raised public consciousness
with respect to corporate governance principles, generating
demand for more aggressive regulation of public companies and



facilitation of information sharing.’” Similarly, the ExxonMobil
case prompted thinking around how SEC’s disclosure
requirements can also serve to supply security holders and the
securities market with materially necessary information about
environmental liabilities and obligations.”® The framework of
corporate and securities law that developed after Enron can lead
to a promising strategy that 1.) imposes affirmative legal duties
on public companies to understand the implications of climate
change; and 2.) encourage adoption of climate change policies
and practices that are accountable to investors and promote
transparency in the financial markets through “full and fair
disclosure.”?

That the climate risk represents a “material” risk—and is
thus subject to compulsory disclosure under the Securities and
Exchange Act of 1934—is essential to having a claim under
the Act.®0 Specifically, Rule 10b-5 (10b-5) prohibits a range of
unscrupulous practices (e.g., use of deceptive devices, misleading
statements, etc.) relating to fraud or misrepresentation in the
purchase or sale of securities.®!

Although 10b-5 does not delineate the elements of breach,
the Supreme Court has identified six elements necessary to
find a violation of the Act: (1) a material misrepresentation
or omission; (2) intent; (3) a connection between the
misrepresentation or omission involving the purchase or sale of
a registered security; (4) reliance upon the misrepresentation or
omission; (5) economic loss; and (6) loss causation.®? Violations
of the provisions of 10b-5 can result in the SEC seeking civil
penalties, such as fines and injunctions, or barring a person from
serving in his or her position as a corporate officer or director.®?
The Department of Justice (DOJ) may also file criminal charges
under the Act.* Importantly, 10b-5 creates a private cause of
action.®

10b-5 is a formidable tool in climate liability litigation
because of the breadth ofits coverage. First, federal enforcement
authority for 10b-5, and generally the universe of federal
securities acts,®’ is based in the engagement of the proscribed
fraudulent act in interstate commerce. However, it has mostly
been understood as a formality to create federal jurisdiction as
the over-the-counter or national securities exchanges leads to the
jurisdictional test being easily satisfied.°® Even if the defendant
only engaged in intrastate business, 10b-5 can reach the action
because stock of any company is a “security” and is thus broadly
construed.®’

Additionally, the SEC has authority to require periodic
reporting of certain information by regulated entities
with publicly traded securities.”’ The disclosure reporting
requirement has become a legal area of ballooning interest as
companies feel pressure from investment firms to accurately
assess climate risks—and implement accordingly—to lessen
the impact on fossil fuel industries over time.”! Among those
interested, business leaders, investors, and activists, have sought
for more guidance and regulation from the SEC concerning how
periodic disclosure requirements’® should apply to climate risks
and reporting of information under federal securities laws and
regulations.”
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In 2010, the SEC addressed these requests in in a pivotal
guidance document articulating the disclosure known as
the Management’s Discussion and Analysis of Financial
Condition and Results of Operations (MD&A).”* The SEC’s
guidance was intended to have registrants and those reviewing
disclosure filings on its Electronic Data Gathering, Analysis, and
Retrieval system (commonly referred to as “EDGAR™") better
understand how the impact of climate change may be relevant to
the statements provided in the MD&A disclosure.’® That is why
when the SEC proposed amendments to modernize MD&A,
critics felt the agency had weakened the position it took in the
original guidance, and criticized the SEC for failing to take the
opportunity to standardize disclosure requirements related to
climate change.”’

Although the State of New York’s case against ExxonMobil
did not proceed, other state actions are being pursued against
the company on similar claims. Massachusetts, for example,
has adjusted its legal strategy based on the New York
lawsuit’s dismissal.”® Washington, D.C. filed a lawsuit against
ExxonMobil, as well as BP, Chevron, and Shell, in which
it accuses the oil companies of engaging in a decades-long
coordinated campaign to mislead the public by downplaying
the climate change-related science to keep their businesses
profitable.”” Further, Delaware’s and Minnesota’s suits have
named the American Petroleum Institute—the largest oil and
gas trade association in the United States—as a defendant in
addition to the major fossil fuel companies.® There is potential
for such high-profile litigation in the states to generate “do the
right thing” consumerism and encourage investors to proactively
incentivize sustainable development in their resolutions.

ParT II: LEVELING THE (CORPORATE)
PLAYING FIELD

First, Prioritize Climate Deception Enforcement Efforts.
One advantage that state regulators can leverage is that they may
be able to bring actions in situations where corporate actors’
misstatements or omissions were merely negligent, or the law
imposes strict scrutiny liability, whereas 10b-5 has a scienter
requirement.81 Notably, the Martin Act (under which New
York’s AG brought suit) is among the blue sky laws regulating
the offer, sale, and purchase of securities that does not require
proof of intent to defraud.®

In addition, state attorneys general’s (AG’s) have broad
discretionary authority to issue civil investigative demands
for companies’ internal documentation. In Massachusetts’s
investigation against ExxonMobil, the amended complaint was
filed on the heels of New York’s dismissal.®® Massachusetts’
suit goes broader than New York’s and alleges that ExxonMobil
deceived investors and consumers, whereas New York’s claims
only concerned securities law violations.** However, the
amended complaint also excludes one of the investor deception
claims — specifically, the proxy cost of carbon allegations — that
New York’s state court rebuffed.®

The Massachusetts AG wisely adjusted its legal strategy in
response, but other states should take caution to not use New York
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as the metric for how future climate deception cases will fare in
the courts.® Similarities exist between these climate deception
suits and what culminated in a historic settlement against tobacco
giant Philip Morris.®” Although a seemingly distant memory, the
“Big Tobacco™ litigation had a rocky start.*® Essential to the
broader movement is that state regulatory agencies continue
to demonstrate a willingness to pull resources to pursue these
claims in the first place and to continue to test legal theories in
these early days of climate deception jurisprudence.

Securities litigation will continue to shape corporate social
responsibility despite legal burdens and governance challenges.
Indeed, as discussed in Part Il and above, state regulators are
playing an essential role in the securities enforcement regime®’—
by bringing the cases that the SEC and DOJ cannot or will
not.? In the absence of federal enforcement, state regulators
and private litigants have been forced to rise to the challenge to
target companies that fail to accurately disclose climate risks in
their portfolios.

The Sierra Club is among those that have accused the
SEC of shirking at their duties to shareholders and instead
shifting enforcement responsibilities to state regulators.”! In
its complaint, the Sierra Club alleges that the SEC has been
captured by industry and refuses to produce documents under
FOIA which would show their reasoning for allowing companies
to omit climate-related shareholder resolutions.”> Sierra Club’s
argument is that the SEC’s interests coincide with corporate
polluters rather than defending climate-related shareholder
resolutions that are aimed at reducing pollution and adopting
corporate sustainability and climate goals.”® With the state
attorneys general’s engagement on climate deception, it is also
time for the SEC to flex its regulatory authority in this area.”*

Second, Clarify Climate Change-Related Financial
Disclosures. Relatedly, with the increase in climate-related
litigation in the past few years, investors are searching for ways
to independently equalize or level their bargaining position by
adopting resolutions on a company-specific basis through the
SEC’s shareholder proposal rule—Rule 14a-8 (“14a-8”).%° This
rule has allowed shareholders to introduce proposals that seek
to address social policy concerns on ESG topics, so long as
certain ownership and procedural requirements are met.”® 14a-8
has received support from a number of mainstream institutional
investors, despite declines in the number of ESG proposals
submitted and voted on.”” For instance, in 2017, a majority of the
shareholders at Occidental Petroleum and ExxonMobil approved
shareholder proposals requesting more robust disclosure on the
potential effects of climate change.”®

In a different political environment, the SEC would treat
sustainability disclosures as importantly as other financial
disclosures, and thus, as necessary to intelligently evaluating
trends, events, or uncertainties that are likely to materially
impact a given corporation’s capital, sales, or revenue.”” Only
with a common set of disclosure standards can investors make
meaningful decisions based on their economic interests.'"
Moreover, this balancing of investors’ bargaining position
entails stricter enforcement of securities laws and regulations to

Fall 2020

deter corporate malfeasance. The Volkswagen litigation offers
hope in this respect.

The SEC charged Volkswagen executives under section
10(b)!°" and defrauding U.S. investors by making deceptive
claims about the environmental impact of the company’s “clean
diesel” fleet after it was discovered that Volkswagen had been
cheating on federal emissions tests.'’?> The SEC’s complaint
came more than two years after Volkswagen pleaded guilty to
misleading the Environmental Protection Agency and U.S.
customers about whether its automobiles (e.g., VW, Audi,
and Porsche) were diesel vehicles that complied with U.S.
emissions standards.'®® That settlement requires Volkswagen
to pay into a multibillion dollar mitigation trust fund that will
replace diesel emissions sources with cleaner technology and
offset the emissions of nitrogen oxides caused by Volkswagen’s
violations.!* If the SEC’s case is successful, Volkswagen’s
former CEO could be barred from serving as an officer or a
director for any SEC-registered company and participating in
future stock offerings; ordered to return any “ill-gotten gains”
or earnings he may have received from stock sales during the
emissions scandal period; and become subject to other civil
penalties.!?

Third, Develop Climate Risk Stress Tests. The Enron scandal
changed securities and financial regulation substantially. The
event demonstrated the necessity of regulations to foreclosing
the prior loopholes in accounting practices found in fraudulent
financial reporting.'® Before Enron, the government had not
done enough to protect public investors. Now, as observed in
the #ExxonKnew and Volkswagen cases, this work is not done.
Duties to disclose material information to investors under
securities law and regulation can reject the “greed is good”
framework in favor of environmental conservationism, while
also protecting investors and consumers. But to disclose with
integrity, the short and long-term physical and transitional risks
must be calculated to give financial institutions a fighting chance
to “course-correct.”!7

Among the recommendations in the CFTC report, the
panel calls for a coordinated effort among federal and state
regulators to assess the impacts of climate change on financial
markets in the form of ‘stress tests.”!*® To effectively measure
climate risks, crucially, the United States ought to oversee
common data collection practices and methodologies to guide
both the public and private sectors.!’” The report provides that
standardization across definitions and classifications can help
promote transparency, and better enable financial institutions to
mitigate climate risks through integration into their long-term
management frameworks.'?

Economist Lord Nicholas Stern noted, “Climate change is
a result of the greatest market failure the world has seen.” '
The underenforcement of disclosure violations can erode trust
by sending a message that those with the deep pockets win. The
urgency of the climate crisis and its immediate economic impacts
implores public companies—and the federal and state authorities
that regulate them—to provide climate change information that
materially relates to investment decisions. Financial disclosures
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in tandem with a science-based climate change narrative in
sustainability disclosures can resist the countervailing view that
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SWALLOWING THE RULE:

Whay FERC’s “IMMEDIATE NEED EXEMPTION” FRUSTRATES COMPETITIVE AND
CLIMATE-SMART ELECTRICITY SECTOR TRANSMISSION PLANNING UNDER ORDER

No. 1000

By Philip Killeen*

Last year, the Federal Energy Regulatory Commission (FERC)
commendably initiated an investigation into whether three regional
transmission organizations (RTOs) were improperly supervising
the electrical grid infrastructure development process.' ISO-New
England (ISO-NE), PIM Interconnection (PJM), and Southwest
Power Pool (SPP) (collectively, the “Investigation Subjects’) are
misusing the narrow “Immediate Need Exemption” (“INE”) to
standard competitive bidding processes for electricity transmission
infrastructure planning in a manner that rewards inefficient and
expensive projects at the cost of innovative and climate smart
solutions. This Article argues that the Investigation Subjects’
use of INE is inconsistent with FERC’s duties under the Federal
Power Act (FPA)? to ensure just and reasonable—and not unduly
discriminatory—rates and practices in interstate transmission
markets. This is because INE foregoes substantial consumer
savings, unnecessarily restricts new developers from participating
in competitive project solicitations, and frustrates states’ legitimate
policy preferences for reducing electricity sector GHG emissions.

BACKGROUND

Congress enacted the FPA in 1935, vesting FERC with
authority to regulate the wholesale sale and transmission of
electricity in interstate commerce.® Pursuant to this authority,
FERC was tasked with ensuring all rates received by public
utilities for the transmission or sale of electricity under its
jurisdiction (and all regulations affecting such rates) be “just and
reasonable” and not “grant any undue preference or advantage”
or “maintain any unreasonable differences in rates, charges,
service, facilities . . . between localities or . . . classes of service.™

FERC initially fulfilled this mandate by granting electrical
utilities monopoly franchises to generate, transmit, and distribute
electricity to a captive customer base in return for a guaranteed
rate of return based on their cost of service.” This initial approach
allowed utilities to unnecessarily maximize investments in grid
infrastructure to ensure a higher guaranteed rate of return based on
their cost-of-service.® Recognizing this trend, FERC introduced a
series of Orders beginning in the late 20th century, predicated on the
understanding that elements of the electricity sector could achieve
more efficient (and therefore more “just and reasonable”) outcomes
for consumers by introducing new technologies and competition.”

One such example is Order No. 1000.® The Order introduced
three new requirements for transmission planning: (1) each public
utility transmission provider must join a transmission planning
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region that proactively identifies the need for transmission on a
region wide basis;’ (2) such transmission planning regions must
identify and plan for transmission needs driven by public policy,
including the climate-related priorities of the states in which the
individual utilities are located;'? and (3) neighboring transmission
planning regions must “coordinate” with each other to evaluate
whether interregional transmission facilities could more efficiently
or cost-effectively address identified transmission needs.!
Acknowledging that new developers may be more capable of
providing these solutions than incumbent utilities, FERC also
stipulated that public utility transmission providers must remove
from their tariffs any “federal right of first refusal,” which grants
an incumbent utility the right to build any new transmission
facilities called for in regional transmission planning.'? In so
doing, FERC explicitly sought to foster competition between
incumbents and new developers in soliciting bids for transmission
infrastructure projects called for in regional planning.'?
Unfortunately, however, these benefits are undermined by
INE—an exception threatening to swallow the rule prohibiting
the incumbents’ right of first refusal for transmission projects.
In their Order No. 1000 compliance filings, the Investigation
Subjects each proposed a “limited exemption for immediate need
reliability projects,” whereby an RTO would be given discretion
to determine whether there is sufficient time for a transmission
project called for in its regional transmission planning to be
competitively awarded.'* By approving these proposals, FERC
created a class of transmission projects to be built by incumbent
transmission developers that were exempt from the competitive
bidding project solicitation process.'® This decision balanced the
fact that INE would act as a barrier to potentially competitive
transmission resources provided by new developers and that “it is
not in the economic self-interest” of incumbent utilities to expand
transmission infrastructure to permit access to competing sources
of supply.'® On the other hand, FERC recognized potential delays
in the competitive bidding process for transmission projects could
adversely affect an RTO’s ability to ensure grid reliability.!”

1. As AprprLIED, INE 1s UNJUST AND UNREASONABLE
BecAUSE IT FOREGOES SUBSTANTIAL CONSUMER SAVINGS

Eight years of experience with INE demonstrates that
FERC has not appropriately balanced reliability concerns with

* J.D. Candidate, American University Washington College of Law 2021.



consumer costs. Since implementation of Order 1000, RTOs
have invested approximately $17 billion per year in transmission
investments, with annual investment growth ranging from
10-16%.'® However, as a result of INE, RTOs have completed
only thirty-one competitive transmission project solicitations,
merely twenty-one of which have actually resulted in competitive
projects.!” Put differently, 97% of all FERC-jurisdictional
transmission investments occur outside the competitive process
in which new developers may compete.?’

Research suggests increased use of competitive transmission
project solicitations could reduce investment costs by an
estimated 25% while increasing investment cost-effectiveness.?!
To date, the average cost of transmission project proposals
selected in competitive solicitations fell 40% below the initial
project cost estimates prepared by ISOs and RTOs and the
lowest cost offers from incumbent transmission developers.??
By capitalizing on these lower project costs, RTOs could save
electricity consumers $8 billion over five years.?

2. INE 1s UnpuLy DISCRIMINATORY BECAUSE ITS
EvLiGiBILITY CRITERIA UNNECESSARILY RESTRICTS
NEW DEVELOPERS FROM PARTICIPATING IN
COMPETITIVE PROJECT SOLICITATIONS

To ensure that INE was used only in limited circumstances,
FERC established criteria limiting a RTO’s discretion to grant the
exemption; the most important of which required the project to
be needed within three years to resolve the reliability concern.>*
FERC determined that the appropriate date to calculate whether
a transmission project qualifies for INE is the date that the
reliability need must be addressed, rather than the date when the
project is actually in-service.

This three-year criterion has been applied as a rubber stamp
in the Investigation Subjects’ markets, allowing incumbent
transmission developers to circumvent competitive project
solicitations. Since implementation of Order No. 1000, all thirty
of ISO-NE’s transmission projects were designated as needed for
grid reliability within the next three years.?® Accordingly, each
qualified for INE and was awarded to incumbent transmission
developers without a competitive solicitation.”” However, of
these thirty projects, twenty-four (80%) were not in-service
within three years.”® Similarly, SPP designated a project for
INE in 2018 based on its determination that the project was
“needed” by 2020, yet had an expected in-service date in 2023.%
Meanwhile, none of SPP’s other INE projects have gone in
to service, including those with “need-by” dates in the past.*
Finally, of the thirty-nine transmission projects designated by
PJM for INE in 2014, only 72% have gone into service within
three years of their “need-by” dates.!

The fact that so many transmission projects in these
regions qualify as time-sensitive, yet not sensitive enough to
actually be built on time, suggests that incumbent transmission
developers are not using INE to ensure grid reliability, but rather
as an anti-competitive measure preventing the participation
of new developers. The “immediate need” of these projects is
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further undermined by the RTOs” repeated assertions that their
grids continue to operate reliably with existing transmission
infrastructure.®

3. INE VioLATES THE FPA BECAUSE IT FRUSTRATES
STATES’ LEGITIMATE POLICY PREFERENCE FOR
Low Emissions ELECTRICITY GENERATION

Order No. 1000 requires RTOs to proactively identify
and plan for region wide transmission needs driven by public
policy.®® This, FERC concludes, will help ensure that the rates,
terms, and conditions for wholesale sales and transmission of
electricity are just and reasonable and not unduly discriminatory
against stakeholders unrepresented among incumbent utilities.**
Many states are seeking to reduce electricity sector greenhouse
gas (GHG) emissions by implementing Renewable Portfolio
Standard (“RPS”) policies that seek to transition from fossil
fuel to renewable-based electricity generation.’® In ISO-NE,
each constituent state has implemented RPS policies, with 2020
targets ranging from 10% to 59% of electricity supplied from
renewable energy.’® Washington, D.C. and ten of the thirteen
states comprising PJM’s membership have implemented RPS
programs.’’ Finally, nine of SPP’s fourteen member states have
also implemented RPS programs.*®

Eliminating the federal right of first refusal serves states’
RPS policies because it forces RTOs to consider proposals from
new developers that provide ancillary environmental benefits.
FERC’s definition of new (or “nonincumbent™) transmission
developers includes entities that propose transmission projects
outside of their existing retail distribution service territory
or that lack a distribution service territory altogether.’® A
transmission project developer from a neighboring RTO and
an owner of battery storage infrastructure that is capable of
providing transmission services would therefore both qualify as
“nonincumbent” transmission developers. 4’

Regionally interconnected transmission networks and
battery storage technologies are particularly important for
variable renewable energy resources because they transmit
electricity between different markets and help diversify a
region’s resource mix, helping address some of the challenges
associated with intermittency and curtailment.*' With a
nationally interconnected grid, the United States could reduce
power sector GHG emissions by 80% relative to 1990 levels
through renewable energy and natural gas without the need for
battery storage or an increase in the levelized cost of electricity.*?
Most importantly, regionally interconnected transmission
markets allow states to source in-state electricity consumption
from renewable energy, and thereby meet RPS targets, when
intrastate generation facilities are otherwise insufficient.?
However, because INE has substantially frustrated the ability of
these new developers to participate in transmission infrastructure
planning, it effectively negates FERC’s intent in Order No. 1000
to facilitate state public policy goals in the electricity sector. e,tjz

continued on page 22
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ACCOUNTING FOR CLIMATE CHANGE IN UNITED
STATES’ REGIONAL OCEAN PLANNING:

COMPARING THE OBAMA AND TRUMP NATIONAL OCEAN POLICIES TO A

CLIMATE-FORWARD APPROACH

Taylor Goelz*

INTRODUCTION

In 2010, President Obama signed Executive Order 13547,
Stewardship of the Ocean, Our Coasts, and the Great Lakes,
which established the first detailed United States National Ocean
Policy (“NOP”) to guide the management and sustainable use
of the United States’ ocean, coasts and Great Lakes.! The goal
of this comprehensive policy was to compel government at
all levels (federal, state, local and in coordination with Tribal
governments) to better coordinate and think holistically about
U.S. ocean and coastal management, in terms of the impacts
to ecosystem health (e.g., sustainability of fisheries) as well
as human health (e.g., honoring the U.S.’s maritime heritage,
supporting sustainable ocean uses and access).> Crucially, the
Obama NOP highlighted the need to . . . provide for adaptive
management to enhance our understanding of and capacity to
respond to climate change. . . .

One of the ways in which the Obama NOP endeavored
to foster adaptive management and planning for the benefit of
climate change was through its directive to establish Regional
Planning Bodies (“RPBs”) in nine regions of the United States.*
These bodies were directed to bring together federal agencies,
states, and federally recognized Tribes to better coordinate
ocean planning and management in these regions and take into
consideration regional-level needs and objectives.’ During the
Obama Administration, both the Northeast® and Mid-Atlantic
RPBs developed final Ocean Plans for their regions, which were
accepted at the national level.”

In 2018, the Trump Administration revoked the Obama era
NOP and instituted its own NOP through Executive Order 13840,
Executive Order Regarding the Ocean Policy to Advance the
Economic, Security, and Environmental Interests of the United
States.® This revised national strategy emphasizes economic and
security interests and opportunities regarding the nation’s ocean
and coasts; ecosystem health and wellbeing is not a high priority
within this policy, and the term “climate change” is not used.’
The Trump NOP disbanded the RPBs, negated the Northeast
and Mid-Atlantic Ocean Plans that had been submitted and
approved, and removed requirements for federal participation in
any ongoing regional ocean planning endeavors.'? Agencies are
allowed to continue working on regional ocean plans, but it is no
longer required."!
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While there are many differences between these NOP’s,
this article will aim to compare the two policies in terms of
their approach to regional ocean planning, specifically how
these policies incorporate climate resilience into regional ocean
planning. Throughout this article, “marine spatial planning” and
“regional ocean planning” will be used interchangeably, since
the RPB approach is a specific example of the application of
marine spatial planning. Section I will provide a background
on climate change’s impacts on the ocean and the role that
marine spatial planning (“MSP”) could play in increasing
climate resilience. Section II will provide a brief background of
the history of marine spatial planning in the U.S. up until the
Obama Administration. Section III will describe and compare
the Obama and Trump NOP’s in terms of their regional ocean
planning initiatives. Section IV will compare these two policies
to an “ideal” standard, e.g., what would climate-resilient
regional ocean planning look like in the U.S.? Finally, Section V
concludes that despite the success of regional ocean planning in
the Northeast and Mid-Atlantic, further regional ocean planning
efforts are stalled by lack of federal investment and coordination.
The hope of creating climate-forward marine spatial planning
relies on a renewed federal mandate for U.S. regions to partake
in regional ocean planning. As this paper will demonstrate, the
framework for climate-resilient ocean and coastal planning
exists within the U.S. Despite current federal resistance, existing
regional ocean planning bodies still have significant power to set
an example and take a climate-resilient marine spatial planning
approach to protect elements of both ecosystem and human
health and wellbeing.

I. CLIMATE CHANGE AND THE OCEAN

The global impacts of climate change have been increasingly
realized since the first Intergovernmental Panel on Climate
Change (“IPCC”) Assessment Report was released in 1990.!?
The discussion of climate change impacts since this time,
however, has been largely restricted to terrestrial ecosystems,
e.g., increased rainfall, more severe wildfires, longer and more
substantial droughts, etc. The discussion shifted to focus on the

* Knauss Marine Policy Fellow - UN Decade of Ocean Science for Sustainable
Development, NOAA Research.



unique impacts of climate change on the ocean with the 2019
release of the IPCC Special Report on the Ocean and Cryosphere
in a Changing Climate.'* The Report highlights several ocean-
specific climate impacts, including rising sea levels, ocean
acidification, marine animal biomass and fish catch decline, and
risks to low-lying islands and coasts.'* When considering these
and other climate change impacts on the ocean, it’s important
to understand that climate change will both exacerbate current
stresses to the ocean (e.g., increase likelihood of outbreaks of
marine disease) and create new, additional stresses (e.g., rising
sea surface temperatures).'

The IPCC report highlighted challenges that climate
change specifically creates for national and international ocean
governance. For example, as fish species move due to warming
waters, previously agreed upon fisheries management and
governance structures will need to be amended.'® The reduction
of sea ice in the Arctic has implications for shipping corridors
and global trade agreements.!” Sea level rise will infringe on
the ability of citizens to recreate at public beaches, resulting
in necessary changes to coastal zoning laws.'® Climate change
will require “ambitious adaptation” through “transformative
governance” in order to reduce risks."?

One of the suggested policy and legal mechanisms by
which countries can be more adaptive with their coastal and
ocean governance is through marine spatial planning. Derived
from land use planning and municipal zoning laws, marine
spatial planning is a “place-based regulation of allowable ocean
uses” that outlines where in ocean and coastal spaces certain
activities are allowed.?’ There are many goals to MSP, including
spatially separating mismatched or misaligned uses of the ocean
(e.g., swimming areas overlapping shipping lanes) and reducing
competition and crowding, but MSP is notable because of its
innate environmental goals.’’ Core to most all MSP initiatives
is the inclusion of ecosystem health, habitat, and biodiversity
protection considerations into plans.?> This is accomplished
through special protections and even the restriction of human
use or access in certain ocean regions.”* Despite the inclusive,
holistic perspective of MSP, the applicability of this approach
to consider climate change in ocean and coastal management
is not guaranteed. The concept of marine spatial planning was
not originally derived with climate change in mind, and thus, it
does not necessarily contain the features that would make this
governance approach transformative.”* With certain adaptations,
however, many countries around the world have addressed
climate change adaptation and resilience within the context of
marine spatial planning.?> The level of incorporation of climate
concerns and the success of many of these plans is yet to be
determined, but these examples demonstrate that incorporating
climate concerns into MSP is possible from a single ecosystem-
based level (e.g., Great Barrier Reef, Australia) to an international
level (European Union Marine Spatial Planning Framework).?
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I1. MARINE SPATIAL PLANNING
IN THE UNITED STATES

While many countries have adopted marine spatial planning
into their ocean and coastal management strategies, broad
applications of MSP have been limited in the U.S. and hampered
by the “complex mosaic of legal authorities” that constitutes
U.S. ocean and coastal law and policy.?” U.S. waters are divided
into sections of state and federal jurisdiction, which can make
comprehensive planning and determination of appropriate
ocean uses more difficult. State waters, where coastal states
have jurisdiction over ocean and coastal management, were
designated through the Submerged Lands Act of 1953.%% Control
extends out three nautical miles from shore for all states, except
Texas and the Gulf Coast of Florida, which, for historical reasons,
have state waters that extend out to nine nautical miles.>® State
control over these waters, however, is not absolute; the U.S.
federal government has jurisdiction in state waters in matters
related to commerce regulation, navigation, power generation,
national defense, and international affairs.’® From the state
waters boundary, federal jurisdiction extends out to 200 nautical
miles from the shore, making up the boundaries of the U.S.
Exclusive Economic Zone.?! Despite this legal separation, states
and the federal government have often tried to work together
on ocean management issues, like through the management of
highly migratory fish species, which affect multiple states or
transcend state/federal boundaries.*?

While this federal-state division has worked well for
business-as-usual ocean and coastal management, experts
acknowledged in the early 2000s that a more comprehensive
governance approach was necessary as ocean and coastal spaces
became more utilized and conflicts continued to occur.** The
need for a comprehensive, transformative governance approach
only increases when considering the complexities of climate
change.’* The multi-scale nature of the impacts of climate
change on the ocean and coasts means that existing governance
systems will need to transform at every level, from local to
federal >

Over the last 20 years, the U.S. federal government has
attempted to create more order in ocean and coastal management,
to varying degrees of success. The idea of national ocean
planning originated under the George W. Bush administration
with the Oceans Act of 2000, which created a Commission
on Ocean Policy and directed this Commission to create a
report on the state of U.S. ocean and coastal management.*®
The subsequent report, An Ocean Blueprint for the 2Ist
Century, recommended “balanced and practical proposals for
the establishment of a comprehensive and coordinated ocean
policy for our nation.”?” While climate change was mentioned
throughout the report, the emphasis within the report was on
increasing our understanding of the impacts of climate change,
not on creating climate resilient policies.*® Regarding ocean and
coastal planning, the report called for the creation of regional
ocean councils to focus on ocean and coastal opportunities and
concerns at a regional level.>* Some of the prescribed functions
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of these regional councils highlighted a role for regional
stakeholders and priorities in ocean and coastal planning.*’
Lastly, the report highlighted the need for a more coordinated
approach for management of federal waters.*!

II1. OBAMA AND TRUMP ADMINISTRATION NATIONAL
OcEAN PoLICIES - REGIONAL PLANNING APPROACH

The W. Bush Administration set the stage for national ocean
planning in the U.S. and recognized that more coordination
would be necessary at the regional and federal levels as the U.S.
ocean space became more crowded. This charge was taken up
by both the Obama and Trump Administrations, but with key
differences in terms of their approach, objectives, and goals
of U.S. ocean and coastal management. Critically, however,
neither approach made climate resilience a central organizing
component in either federal or regional ocean planning efforts.

A. REGIONAL OCEAN PLANNING AND CLIMATE
RESILIENCE UNDER OBAMA’S NATIONAL OCEAN PoLicy

The Obama Administration created the first-ever NOP
through Executive Order 13547.42 Executive Orders are not
law, but they have been utilized by every president since George
Washington to manage operations and set direction for the
federal government.*3 As defined in Article I1 of the Constitution,
the president, as Chief Executive and administrative director,
has the ability to “issue instructions and orders to executive
officers concerning the performance of their duties.”** In this
instance, E.O. 13547 used Obama’s executive power, aiming
to improve interagency collaboration related to ocean use and
planning. Critically, however, the NOP’s directive of interagency
cooperation and collaboration in the U.S. ocean space did not
“create any new regulations, supersede current regulations,
or modify any agency’s established mission, jurisdiction, or
authority... [and] [did] not redirect congressionally-appropriated
funds, or direct agencies to divert funds from existing
programs.”® The legal foundation, then, of the Obama NOP was
tenuous; although Executive Orders are codified under Title 3
of the Code of Federal Regulations, they can be overturned by
subsequent administrations (as occurred in this instance when
the Trump Administration came into office).¢

This push for improved coordination under the Obama
NOP was a recognition of the need for more comprehensive
ocean and coastal planning and an awareness of differing
regional objectives and circumstances within the U.S. These
dual emphases were enacted through the creation of Regional
Planning Bodies (“RPBs”).*” The Obama NOP established nine
regions for targeted coastal planning covering all the U.S. ocean
and coastal space.*® Five regions established RPBs in 2012: the
Pacific Islands, West Coast, Caribbean, Northeast, and Mid-
Atlantic.*’ Four regions proposed as potential planning areas by
the National Ocean Council (“NOC”), the South Atlantic, Great
Lakes, Gulf of Mexico, and Alaska/Arctic region, chose to not
establish separate RPBs, but instead continued to pursue regional
planning through existing bodies.>’ The goal of the RPBs was
to bring together federal, state, local, and Tribal governments
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along with fishery management councils, ocean users, and
scientists to accomplish more collaborative coastal and marine
spatial planning and, specifically, create marine plans for their
regions.”! The regional focus of these groups was intended to
help avoid the development of a “one-size-fits-all” federal ocean
approach and plan; the guidelines for the to-be-developed plans
were flexible and RPBs were encouraged to consider specific
regional challenges, describe ideal future conditions, provide
direction specifically to federal agencies, and develop their own
goals and accomplishments.>” Plans developed at the regional
levels through RPBs were subject to public comment and
were required to be approved by the NOC to obtain a national
consistency certification.’® Crucially, these plans would not
supersede any federal management actions or direct the action
of federal agencies; the plans were envisioned as coordination
and planning tools, not as sets of legally enforceable policies.*

Plans from the Northeast and Mid-Atlantic regions were
developed and approved by the NOC in 2016.%° One of the most
significant accomplishments of these plans was the development
of Northeast and Mid-Atlantic data portals, where thousands
of layers of data were made publicly available to visualize and
make more explicit the many uses of the ocean (e.g., marine
life distributions, fishing grounds, recreational areas, shipping
lanes, proposed renewable energy sites, etc.).”® The increased
availability of data and a more holistic approach to coastal
management described in both plans, however, did not translate
to climate resilient management strategies. This disconnect
between recognition of the implications of marine spatial
planning for addressing climate change and yet not using MSP
to actively consider climate-resilient planning strategies had
been evident since the release of Executive Order 13547; neither
the E.O. nor the Regional Ocean Plans were “clear regarding
precisely how ocean zoning can contribute to climate change
adaptation and increased resilience.”’

Both Regional Ocean Plans discussed the impacts of
climate change, but discussion primarily focused on the need
to gather more data to understand ocean and coastal impacts of
climate change.’® For example, within the Mid-Atlantic Plan,
the RPB highlighted the impact that climate change is having
on marine species and habitat distributions.’” The RPB further
recognized that shifts caused by climate change would need to
be represented on their regional maps, but there was no concrete
discussion of any direct management adjustments that would
need to be undertaken due to these shifts.®” The Northeast Plan
did mention the need to “provide for adaptive management
to enhance our understanding of and capacity to respond to
climate change.”®! The actions outlined in the plan, however,
were restricted to recommendations to gather more data for the
purpose of improving scientific forecasting models for decision
making.62 Thus, while climate change was mentioned in the
Northeast and Mid-Atlantic Regional Ocean Plans, the primary
management “need” or action was restricted to suggesting that
more data collection is needed versus implementing adaptive
management.
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Despite the limited action-focused discussion on climate
change in the Obama era Regional Ocean Plans, these plans
and the coordination and collaboration behind them represented
a step forward in U.S. regional ocean planning. For the first
time, federal agencies were required to work with state, local,
and tribal partners to accomplish ocean management goals
based on human and ecosystem health requirements.®> These
advancements were hindered, but not completely derailed, by
the issuance of the Trump Administration’s NOP.

B. REGioNAL OCEAN PLANNING AND CLIMATE
RESILIENCE UNDER TRUMP’S NATIONAL OCEAN PoLICY

The Trump Administration NOP differs in many significant
ways from the approach under the Obama Administration.
These changes have had direct impacts on MSP and regional
ocean planning efforts in the U.S. Once in office, President
Trump rescinded Obama’s Executive Order 13547 with his own
Executive Order 13840. One of the most significant changes
from the Obama era E.O. was the reorganization of the Ocean
Policy Committee (formally the National Ocean Council under
Obama); the number of subcommittees was reduced and all work
was organized through two subcommittees: the Subcommittee
on Ocean Science and Technology and the Ocean Resources
Management Subcommittee.®* Critically, Trump’s E.O. outlining
his administration’s priorities for U.S. ocean and coasts does
not mention the phrase “climate change”.® In fact, none of the
major proposed initiatives under the Trump NOP, specifically
the White House Summit on Partnerships in Ocean Science and
Technology and the Presidential Memorandum directing federal
agencies to map the U.S. Exclusive Economic Zone, uses the
phrase “climate change”.°® Instead, all facets of the Trump NOP
prioritize economic and security interests related to the ocean
over environmental interests and concerns.®” These revised
priorities extend to the changes made to regional ocean planning
efforts under the Trump NOP.

Trump’s executive order lessened the emphasis on
collaboration and coordination between federal agencies and
state, local, and tribal partners related to ocean and coastal
management.®® While federal agency involvement in interagency
and inter-jurisdictional management actions was not prohibited
under the new executive order, the lack of administration
support for these time consuming, but important, processes “has
stalled efforts for more inclusive and comprehensive marine
planning.”® This piece-meal approach to ocean and coastal
management resulted in two significant changes to the regional
ocean planning efforts initiated under the Obama Administration
(other than eliminating any mention of climate change). First and
most significantly, the five Regional Planning Bodies established
for Pacific Islands, West Coast, Caribbean, Northeast, and Mid-
Atlantic regions under the Obama Administration NOP were
eliminated, with the White House claiming these bodies were
“duplicative” and “unnecessary” from the federal level.”

Due to the retreat of the federal government, regional ocean
planning since 2018 has been driven by the states and progress
continues to be made. For example, when the Northeast Regional
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Planning Body was dissolved by the Trump executive order, the
former RPB members were absorbed into the Northeast Regional
Ocean Council Ocean Planning Committee (“NROCOPC”).”!
The NROCOPC’s Work Plan for 2019-2020 discusses the
committee’s actions and strategic priorities, including hosting
ocean planning meetings twice a year to identify and advance
regional ocean planning and management priorities, including
the impacts of climate change.”” Regions like the Northeast and
the Mid-Atlantic where these regional planning networks had
already existed prior to the Obama Administration have been
able to continue regional planning efforts despite the Trump
E.O. Other areas, however, were using federal support to drive
the creation of regional ocean planning efforts and the lack of
this support has been a major setback to comprehensive, climate-
forward, ocean planning.”

The second significant change related to regional ocean
planning under the Trump Administration was that the two
Regional Ocean Plans submitted by the Mid-Atlantic and
Northeast regions and approved by the Obama Administration
were nullified.”* While these plans were not action-focused in
terms of incorporating climate resilience, they represented the
first federally recognized and endorsed attempts to plan more
holistically within the U.S.’s ocean and coastal space. Under the
Trump NOP, there is no replacement for these plans. The new
Trump OPC is instead focused on data gathering and sharing.”
This emphasis is the reason why the ocean data portals created
in association with the Northeast’s and Mid-Atlantic’s Regional
Ocean Plans were not eliminated; the OPC is using these portals
as a way to support the Administration’s emphasis on regional
data sharing.”® While data sharing can support regional MSP,
these efforts by the Trump OPC are not intended to help advance
these processes.

Thus, the federal progress in regional ocean planning that
was made under the Obama Administration’s NOP has been
almost completely halted; any current leadership on ocean
and coastal planning is occurring at the regional or state level.
While the Obama regional ocean planning did mention climate
change and efforts to incorporate impacts of climate change into
regional plans (e.g., recognition that fish habitats will shift),
these discussions were preliminary; there were no concrete
actions outlined for how MSP could become more climate-
resilient within regional ocean planning. If ocean and coastal
planning efforts in the U.S. are to facilitate a management
approach that would truly constitute transformative governance
in the sense of the IPCC Oceans Report, these efforts need to
be more climate-forward.”” Approaches to create more climate-
forward regional ocean planning exist through shifts in MSP
approaches, including building in flexibility through anticipatory
and dynamic zoning, increasing the use of protected areas in the
ocean, and better incorporating local coastal actors into the MSP
sphere.
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IV. CREATING AND IMPLEMENTING CLIMATE-
FORWARD AND RESILIENT REGIONAL OCEAN
PLANNING IN THE UNITED STATES

Although climate change impacts on the ocean are felt
on a global scale, implementing climate-forward ocean and
coastal spatial planning within the U.S. is most appropriate at
the regional level.”® A regional perspective allows the differing
impacts of climate change (e.g., fish species shifts, warming
ocean temperatures) to be better understood and accounted
for within planning and management. The regional scope also
matches the legal, policy, and management authority of the area
impacted and limits the fragmentation of habitats and ecosystems
in terms of management jurisdiction.” A regional perspective
also allows for the incorporation and consideration of multiple
types and scales of knowledge. In creating the data portal for
the Northeast Region, the Northeast Ocean Plan specifically
highlighted the importance of incorporating tribal data on the
impacts of changing conditions on marine habitats and resources
that are of importance to tribes.%” Duff (2017) highlighted the
important role that local actors play in regional ocean planning,
discussing how local authorities may better understand what
management plans or policies would be acceptable in the local
context and how they can provide data on the local impacts of
climate change.®!

A. DYNAMIC AND ANTICIPATORY ZONING

All the tools for climate-resilient coastal and marine spatial
planning exist within the basic structure of the RPBs developed
under the Obama Administration. The scopes of the RPBs are
broad enough, all relevant stakeholder groups are involved, and
there is a focus on data sharing and coordination to develop a
comprehensive approach to ocean management.’> To make
MSP in the U.S. more climate-resilient, however, the motivation
behind MSP must be transformed. Instead of viewing MSP
and regional ocean planning in general as an approach to deal
with conflicting uses of ocean space, it must be viewed as a
mechanism to implement flexible, adaptive, and comprehensive
climate policies and plans. The idea of adaptive MSP is itself
contradictory; zoning in the coastal and ocean space is meant
to help reduce conflict and promote clarity by setting concrete
boundaries on where different uses of the ocean and coasts are
allowed/prohibited.®3

Dynamic ocean zoning, where shifts in zones are part of
their design, is one suggested method that can maintain the
clarity of different allowed uses while planning for climate-
related shifts.®* The complexity and fluidity of ocean and coastal
areas makes dynamic zoning a reasonable option even without
considering climate change; the non-static nature of ocean
spaces calls for a more flexible approach that is not necessary in
traditional land-based zoning scenarios. Additionally, dynamic
zoning in ocean spaces already exists and is being used to
enhance endangered species protections and reduce fisheries
bycatch.®> For example, protected species like turtles migrate
throughout the year, meaning that areas where long-line fishers
interact with turtles shifts both temporally and spatially.3°
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Dynamic ocean governance systems could use the known data
about what factors trigger turtle migration (e.g., temperature and
chlorophyll levels) and automatically open and close fisheries
based on this information to reduce bycatch and protect the
species.®” Similar mechanisms could be put into marine zoning
plans to incorporate known or predicted environmental or human
use impacts or shifts due to climate change.

Comprehensive, enforceable ocean zoning is currently
limited within the United States. Asking the existing efforts
to be dynamic is an even greater challenge. Marine spatial
planning efforts, like the Obama Administration’s NOP, provide
suggestions for ocean use, but do not create ocean zones, are
not enforceable, and do not place new legal requirements or
restrictions on agencies.®® The multi-tiered nature of ocean
governance in the U.S. makes comprehensive zoning and
enforcing any such zones more challenging. Existing zoning
attempts have tended to focus on a single sector, such as Rhode
Island’s Special Area Management Plan (SAMP), which
attempted to streamline the regulation process and create zones
for offshore wind turbines (itself, an effort to include climate
considerations in the state’s ocean planning efforts through
alternative energy development).®” Even this SAMP, however,
is not completely enforceable and manageable by Rhode
Island itself because the SAMP area extends up to 27 miles
beyond Rhode Island’s EEZ, far beyond the 3 mile state water
boundaries.”® The creation of the SAMP also was not dynamic;
it took two years for the plan to be created and submitted to
federal agencies, and three additional years to publish the
report.”! Rhode Island, however, has utilized two mechanisms
to ensure that the goals and guidelines of the SAMP are honored
outside of state waters; the federal consistency requirements
and Geographic Location Description (GLD) options within
the Coastal Zone Management Act (CZMA).”? These two
mechanisms could provide potential climate-related ocean
zoning, although the dynamic nature of both of these processes
is still questionable.

The federal consistency requirement of the CZMA requires
that “federal actions that are reasonably likely to affect any
land or water use or natural resource of the coastal zone be
consistent with enforceable policies of a State’s federally-
approved coastal management program.”®? Essentially, any
federal activities that impact a state’s coastal management plan
can be reviewed by the states for consistency, giving the states
a strong voice in federal agency decision making.”* The power
of the states during these federal consistency reviews, however,
has oftentimes been tested and can result in years-long legal
cases where consistency is contested.”> The dynamism of federal
consistency proceedings could be increased if states create state
federal consistency lists (which identify which federal agencies,
licenses, permits or financial assistance activities will be subject
to federal consistency reviews if they occur in state waters) or
GLD’s (where states can extend their entire coastal zone plan
into federal waters if there are “reasonably foreseeable™ coastal
effects from this area of ocean on the state, thus making all
federal activities subject to consistency reviews, even outside
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state waters).’® Within federal consistency processes, states need
to outline effects from federal activities that are beyond general
assertions and assumptions; a state needs to “describe a causal
connection of how an impact outside the coastal zone could
result in a coastal effect.”’

There are causal linkages that states could use to
consider climate change impacts under federal consistency/
GLD’s requirements, but the assurance of success is far from
guaranteed. Following the Massachusetts v. Environmental
Protection Agency. 549 U.S. 497 (2007), argument, coastal states
could argue “any federal activity that allows for an increase in
greenhouse gas emissions is inconsistent with existing priorities
contained in approved coastal management plans.”® For a more
direct link, states could also focus on the threat of offshore oil
and gas drilling operations to coastal management priorities
beyond emissions (e.g., Deepwater Horizon).”” While dynamic
zoning for climate change seems far off in U.S. ocean planning,
there are existing mechanisms by which states in particular can
begin asserting their local capacity to adapt and plan for climate
change if federal disinterest continues.

In addition to legal mechanisms, existing data portals
created through the RPBs already collect and share essential
fundamental ocean variable data, which would allow dynamic
zoning to be established across a region.'"’ Future regional
planning efforts, however, would need to be more progressive
in their data usage beyond data informing scientific models to
characterize and predict the impact of climate change within
the region; RPBs under Obama recognized the usefulness
of data to plan for climate change, but were hesitant to make
decisions without more and better data.'’! The rapid pace of
climate change limits the logic behind this reasoning. In order
to be most effective in accounting for impacts of climate
change, governments and policy makers have to become more
comfortable with working with best available data when setting
predictive dynamic zoning policies and determining the zones
themselves (both in terms of the geographic location and the
time frame). The combination, however, of dynamic zoning with
anticipatory zoning is one proposed mechanism that aims to
balance using data for current decision making versus planning
and adapting for the future.

Viewed through the lens of climate-forward marine spatial
planning, anticipatory zoning allows RPBs or other similar
bodies to zone an area based on anticipated future needs/impacts/
realities.!’> Combined with dynamic zoning, this approach could
allow RPBs to use available data to anticipate where climate
change impacts are likely to influence fisheries, shipping lanes,
recreation areas, etc., but have the freedom to continue to
update predicted zones based on newly available data or model
predictions. Craig (2012) outlines the National Oceanic and
Atmospheric Administration’s (NOAA) Arctic fishery policy
as an example of how anticipatory zoning is implemented and
how it can be designed while considering climate change. In
2009, NOAA’s North Pacific Fisheries Management Council
established a Fisheries Management Plan (FMP) for federal
Arctic waters around Alaska.'”* Within this FMP, the Council
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specifically ruled that this Arctic Management Area would be
closed to commercial fishing until there was enough information
to initiate a planning process.! The ruling, which effectively
created a no-take zone, anticipates that there will be a time in
the future that Arctic fisheries will be commercially viable and is
planning for that reality. The FMP later links these commercial
fishery changes directly to climate change and states that any
future considerations by the Council regarding commercial
fishing will need to include analyses of “the synergistic effects
of fishing under climate change scenarios,” highlighting the
dynamic nature of the zoning actions.'” The usefulness of
anticipatory zoning for climate-forward marine spatial planning
could extend beyond fisheries. Coastal development policies
could rezone coastal areas when taking into account sea level
rise predictions, limiting future development in areas that will
likely be inundated in the future.!’® Shifting wind patterns
and ocean currents could influence the siting and zoning of
wind turbines, especially considering the time scale necessary
to approve and build these projects.'” This adaptive and
flexible zoning approach could also be used to plan for stricter
protections in ecologically valuable ocean spaces (e.g., areas of
high biodiversity, essential fish habitat, endangered or protected
species’ habitat) or ocean spaces that are particularly vulnerable
to climate change (e.g., coral reefs or estuaries).'"

B. MARINE SPATIAL PLANNING TO PROTECT VALUABLE
AND VULNERABLE OCEAN SPACES FROM CLIMATE
CHANGE IMPACTS

Not all ocean areas or ecosystems will not feel the impact
of climate change equally; certain ocean spaces have been found
to be more susceptible to climate change impacts.'” Another
approach that could make marine spatial planning more climate-
resilient would be to disproportionately add protections to the
most vulnerable of ocean spaces, establishing marine protected
areas (MPAs) or other strict protections (e.g., no-discharge
areas) to maintain, and possibly restore, these ecosystems.!!"
The determination of what areas or ecosystems will “survive”
from this climate-focused zoning protection could derive from
consideration of both ecosystem services (e.g., areas of high
biodiversity, species richness, presence of endangered species,
natural resilience to climate change) and economic benefits (e.g.,
coral reef contributions to tourism of a region in addition to their
unique susceptibility to climate change impacts).'!!

Governments and nonprofits have supported the idea
of climate-resilient MPAs, both arguing that protecting the
most vulnerable areas could preserve these ecologically and
economically valuable areas and provide opportunities for
place-based governance and decision-making.!'? Thus, within a
regional approach to MSP in the U.S., there are opportunities for
individual autonomy in determining what areas would benefit
from additional protection and these more restrictive zones
can be incorporated into or necessarily adjust existing plans.
The federal government, however, could provide coordination,
consistency, and help regions establish goals through the existing
National System of Marine Protected Areas of the United States
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of America.!'? Created through an Executive Order under
President George W. Bush, the purpose of the National System is
to “strengthen and connect the nation’s diverse marine protected
area programs...to more effectively protect the nation’s natural
and cultural marine heritage and living marine resources.”'!*
While the Framework for the National System mentions the
benefits of a connected MPA network for climate resilience,
climate is not a driver or focus.''> The MPA Center, which
organizes the National System, could help regional planning
efforts create room in MSP for resilience planning using MPAs
by setting targets/creating metrics for what these areas should
look like in the future (i.e., five year, ten year, twenty year time
frames).!'® These targets, however, will necessarily need to take
into consideration local perspectives to be most effective and
useful. Increasing the role of local actors into the MSP process is
the final approach considered in this paper on how MSP can be
more climate-resilient.

C. INCORPORATING LocAL PERSPECTIVES FOR CLIMATE-
RESILIENT MARINE SPATIAL PLANNING

Throughout the MSP literature and the accounts from
MSP practitioners, the value of the planning process, the act of
collaborating, thinking through possible solutions, and working
together to create a more holistic vision of the use of ocean space,
is emphasized over the resulting plans.'!” Considering this in
the context of climate-forward MSP in the U.S., it is crucial to
include a wide range of individuals who are addressing climate
change from different perspectives into the planning process.
Despite the key role they play on the front lines of ocean-related
climate adaptation and resilience, local interests have been
underrepresented in previous regional planning initiatives.!'®
Including local perspectives is essential if MSP is to become
more climate-forward.

Although both the Mid-Atlantic and Northeast Ocean Plans
discussed the value of incorporating local perspectives, the
importance of local perspectives and knowledge was related
primarily to understanding recreational uses of ocean spaces.!!”
Any further role for local voices and perspectives in regional
ocean planning was not clear.'? A natural framing for the
incorporation of local perspectives within a climate-forward
regional ocean planning perspective is providing insight into
how climate change is differentially impacting their local
communities (e.g., levels of sea level rise, areas where harmful
algal blooms are common). Knowledge of local impacts of
climate change is essential for the development of any ocean
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planning tools or management plans to help these plans be less
reactionary (e.g., future overlap of a popular recreation site
with new fish migration patterns, or shipping and navigation
lanes).'?! Literature on creating planning tools for climate
change emphasize the need to have local information and
input on usefulness, and regional ocean planning could put this
emphasis into practice to enhance the depth of regional ocean
plans and provide local stakeholders with a greater voice.'??
Additionally, related to protecting “valuable” ecosystems
with marine protected areas, regional ocean planning could
“institutionalize asking state, regional, local groups whether
and how certain ocean expanses might be afforded greater
environmental protection,” e.g., determining what ocean spaces
localities feel they need to protect and suggestions for how to
accomplish that based on local knowledge.'>* Although the
addition of local perspectives might delay planning efforts,
it will help bring an applied climate resilience and adaptation
focus to these otherwise broad, overarching, and lofty regional
ocean plans.

V. CONCLUSION

The use of regional ocean planning and coastal and
marine spatial planning in general has advanced drastically
over the last twenty years in the United States. Governments
at the local, state, regional, and national level have recognized
that a holistic planning approach allows the U.S. to make the
most of its expansive exclusive economic zone from both
an ecological and economic perspective. While this holistic
planning perspective had begun to address climate change under
the Obama Administration, any further incorporation of climate
change into MSP has been hampered by a lack of federal interest
and investment in regional ocean planning overall from the
Trump Administration. Regional ocean planning efforts cannot
be expected to create forward looking climate-focused ocean
plans when they lack support and participation from the federal
government in regional ocean planning efforts. Creating climate-
forward MSP in the U.S. relies first on a renewed federal mandate
for regions to partake in regional ocean planning. Additionally,
the focus on planning, data, collection, and modeling is not
consistent with the ever pressing need to begin implementing
climate solutions through policies or ocean zoning as the climate
changes in front of our eyes. With the proper support and a more
aggressive legal implementation, there is no reason why MSP
cannot be a governance tool to promote climate-focused U.S.
ocean and coastal policies and plans. ég}
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CLIMATE MIGRATION BEYOND

THE REFUGEE FRAMEWORK:
CREATING BRIDGES BETWEEN HUMAN RIGHTS
AND INTERNATIONAL CLIMATE LAW

Mara Elisa Andrade*

INTRODUCTION

The climate crisis is an existential threat facing life on
Earth. It is increasing the frequency of extreme weather events,
intensifying floods and droughts, warming oceans, raising sea
levels, eroding coastlines, and disrupting ecosystems.! The
synergies between these impacts jeopardize livelihoods and
disrupt societies—exacerbating inequalities, vulnerabilities and
poverty.” Aware of such impacts, the 1990 Intergovernmental
Panel on Climate Change (“IPCC”) First Report predicted
“the greatest effect of climate change may be those on human
migration.™

This essay presents a brief overview of the complex
nature of climate-related migration. In doing so, it departs
from the critical analysis of framing individuals affected by
the phenomena as climate refugees, arguing instead that such
status is too narrow in scope. Rather, this essay discusses current
proposals for a comprehensive and cooperative approach that
highlights the interface between the fields of human rights and
climate change law.

I. CHALLENGES DESIGNATING INDIVIDUALS
DispLACED BY CLIMATE CHANGE AS “REFUGEES”

Designating individuals displaced by climate-related events
as refugees imposes obligations on receiving States to provide
for the safety and welfare of those individuals, including
the duty to uphold internationally-established human rights
standards and the prohibition of refoulement.* However, refugee
designation has limited applicability in the context of climate-
related migration.’

Article 1(A)(2) of the 1951 Convention on Refugees,® and
amendments by its 1967 Protocol,” legally defines “refugees”
as a person fleeing his country of nationality or residence out
of a “well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or
political opinion.”®

Based on this definition, the first problem with framing
climate migrants as refugees is that most climate-related
migration occurs within a State’s borders.” Additionally,
establishing persecution involves showing serious human rights
violations accompanied by a discriminatory element.'” Climate
change does not necessarily entail deliberate and intentional
harm inflicted by the State on specific individuals or groups on
a discriminatory basis or in ways serious enough to meet the
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persecution standard.!' As Jane McAdam'? explains, “although
adverse climate impacts such as rising sea levels, salination, and
increases in the frequency and severity of extreme weather events
(e.g. storms, cyclones, and floods) are harmful, and in some cases
fatal, they do not meet the threshold of ‘persecution’ as this is
currently understood in international and domestic law”. There
is a material legal difference between the “mere’ non-realization
of a right”'® on one hand, and the serious and persistent breach of
human rights motivated by “an attribute — real or perceived —
of the person being persecuted” on the other.'*

The standard requirement to establish States as
“persecutors” is also hard to meet because the States facing
the most dire impacts of climate change are the most poorly
positioned to address its effects'® or adequately uphold human
rights standards in the face of magnified crises. Therefore, even
if climate hazards and harms are serious enough to amount to
persecution, it is unlikely that the State of origin constitutes
a persecutor, unless the “government consciously withheld
or obstructed assistance in order to punish or marginalize™®
individuals or groups on discriminatory grounds.

Finally, because the “refugee” designation hinges on proof
of persecution, categorizing individuals as climate refugees
requires focusing attention on causation, which raises an issue
of justice.!” States that have contributed the most to the climate
change are not the ones facing the most pressing obstacles to
dealing with the devastating consequences of the crisis—
meaning the costs of their actions are borne disproportionately
by others.!® Furthermore, climate change causes migration by
amplifying preexisting vulnerabilities rather than by serving as
a distinctive cause of migration, making it hard to single out
climate change as the predominant cause of human movements.'?

I1. PROPOSALS TO ADDRESS
CLIMATE-RELATED MIGRATION

To overcome these difficulties, some commentators call
for a new treaty, under the umbrella of the United Nations
Framework Convention on Climate Change (“UNFCCC?),
capable of taking into consideration the complex and unique
nature of climate-induced migration.?’ Others note there is little
appetite in international relations for a new binding instrument

*Judge Mara Elisa Andrade. American University Washington College of Law,
L.L.M. 2021
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on climate refugees because of concerns over territorial integrity
and national security.?!

To fill this “normative gap in international law,
commentators suggest shifting the focus of the analysis from
causation to the needs of those displaced by climate change.??
This would enable better use of existing frameworks under
human rights and climate change law, and would enhance
international cooperation.?*
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A. INCORPORATING CLIMATE RELATED MIGRATION INTO
THE BROAD HUMAN RIGHTS’ APPROACH

In 1998, the UN High Commissioner for Refugees
adopted the Guiding Principles on Internal Displacement
(“GPID”),>which served as a major first step to bringing
climate migrants under the protection of human rights laws
by setting human rights standards for internal displacements.
Extending human rights’ protections for internal displacements
is particularly important as climate change intensifies and most
climate related displacement remain within national borders.
In 2017, the global number of people internally displaced
by disasters (18 million people) outstripped those displaced
by conflict (11 million)**—highlighting the growing need to
develop a legal framework for internal migration.

From an institutional perspective, the Inter-Agency Standing
Committee (“IASC”)? created by the United Nations (“UN”)
General Assembly Resolution 46/182, has a mandate to ensure
preparedness and response efforts, emergency relief, and other
assistance measures for humanitarian crises that might involve
climate-related disasters. Furthermore, the Hyogo Framework
for Action (2005 to 2015)® and the 2015 Sendai Framework for
Disaster Risk Reduction®” have brought additional improvements
regarding sudden-onset climate impacts and disaster/risk
management. The Hyogo Framework for Action sets strategies
for building resilience, while the Sendai Framework provides
express guidance on climate induced disasters. Both also set
human rights standards.

B. ADDRESSING CLIMATE RELATED MIGRATION WITH
EX1STING NORMS UNDER INTERNATIONAL CLIMATE
CHANGE Law

To complement the human rights approach to climate
induced migration, scholars?” suggest using the UNFCCC3!
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— specifically articles 3 and 4.8 of the 1992 Convention.*?
International climate change law provides great latitude to boost
cooperation and bring attention to the needs of countries most
vulnerable to climate change. This approach is reflected on the
2007 Bali Action Plan,** the 2010 Canctin Agreement,>* the
Warsaw International Mechanism,?® and the Paris Agreement,?°
which all embrace concerns over climate migration and
displacement.

International climate change law offers important norms for
integrating climate migration into all four structural pillars of the
climate regime: mitigation, adaptation, finance, and oversight.’’
For instance, effective mitigation could keep climate impacts
within a manageable scale, while adaptation measures could
prevent displacement, build resilience, and protect vulnerable
communities. Recognizing that climate migration belongs to the
field of international climate change law, numerous countries
embraced commitments on migration and displacement in their
NDC'’s under the Paris Climate Agreement.?®

CoONCLUSION

As the devastating impacts of climate change exacerbate
preexisting vulnerabilities and socioeconomic stressors —
directly affecting the enjoyment of human rights and influencing
human mobility within and across borders*® — it is important to
integrate human rights law into the legal framework for climate-
related migration. Doing so will expand the conversation beyond
the narrow scope of international refugee law.

Amplifying the legal response to encompass both human
rights and climate change legal regimes could reinforce legal
systems while enhancing efforts to prevent displacement from
happening in the first place. It would also create a collective duty
to protect vulnerable communities disproportionally affected by
climate change’s pervasive impacts.

Human rights law invites us to shift the focus away from
the complex causation inquiries of migration and displacement,
leaning instead towards the unique needs of individual
communities affected by natural disasters. Additionally,
international climate change law complements the approach by
providing for a persuasive narrative towards greater international
cooperation and solidarity between States, which could improve
attainment of international mitigation and adaptation goals. 85
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