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Editors’ Introduction 

This document contains an array of source material about the NHSDLC’s Fall 2018 resolution. 
The first section contains articles that explain the distinction between nonviolent and violent 
criminals, and introduce the major controversies related to incarceration in the United States.  
 
The following two sections contain Pro-leaning and Con-leaning evidence. Students should 
consult these articles as they build their cases for both sides. The final section is titled 
“Miscellaneous”. The articles contained here do not necessarily support the Pro side or the Con 
side. However, they raise important questions related to the topic. Creative and diligent students 
will find these articles useful.   

Many of the articles included in this research packet have been shortened. Places where 
information has been removed are marked by “…”.  The hyperlinks to the original articles are 
contained within the titles. The NHSDLC Academic team has also included a short note prior to 
each article to highlight the source’s key points. Finally, students should note that this research 
packet does not represent an exhaustive collection of relevant source material. Students are 
encouraged to do outside research, as well.  

Good luck to all students in the Fall 2018 NHSDLC season! 

—NHSDLC Academic Team  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Introductory Articles 

Nonviolent vs. Violent Crimes  
LegalMatch 

Editors’ Note: This short article explains the distinction between nonviolent and violent crimes. 
In general, violent criminals are punished more severely, but many nonviolent criminals are also 
subject to lengthy prison sentences. A central question in the debate is whether nonviolent 
criminals deserve more lenient punishments than in the status quo.  

— 

What Are Nonviolent Crimes? 
Nonviolent crimes are those crimes that do not involve the use of any force or injury to another 
person. The seriousness of a nonviolent crime is usually measured in terms of economic damage 
or loss to the victim.  

Most nonviolent crimes involve some sort of property crime such as larceny or theft. 

What Are Violent Crimes? 
Violent crimes or violent offenses involve the use of force or injury to the body of another 
person. The seriousness of a violent crime is usually determined by the degree of physical harm 
caused to the victim. The use of a weapon can raise the seriousness of the crime. 

Some crimes are classified as violent crimes even if the victim was not injured. For example, 
crimes that involve the threat of injury to a person may qualify as a violent crime. Moreover, the 
characteristics of the victim may alter the seriousness of the charges. For example, if a police 
officer, woman, or child was the victim of the violence, the crime will likely be subject to 
increased charges. 

What Are Some Examples of Non-Violent and Violent Crimes? 
Non-violent crimes can cover a broad spectrum of offenses. They usually involve some sort of 
“property crime” resulting in damage to another person’s property. 

Some of the more common non-violent offenses may include: 
• Most property crimes, such as theft, embezzlement, receipt of stolen goods, and arson of 

personal property. 
• Fraud, tax crimes, other forms of white collar crime. 
• Drug and alcohol-relate crimes 
• Racketeering and gambling 
• Bribery. 
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Violent crimes are also called “offenses against the person”, meaning that the physical body of 
another person was harmed. Common violent offenses include: 

• Assault and battery 
• Homicides 
• Domestic violence 
• Robbery 
• False imprisonment 

Some non-violent crimes are often raised to a level of violence. For example, it is common for 
fraud, a non-violent crime, to involve some form of violence. This can happen if the fraud was 
forced under threat of harm or coercion. For instance, a non-violent crime, such as forcing 
someone to sign a contract, may become violent if it is done at gunpoint or under threat of harm 
to them or their loved ones.  

Are the Legal Punishments Different for Violent Crimes vs. Non-Violent Crimes? 
Both non-violent crimes and violent crimes can result in serious legal consequences. In general, 
violent crimes usually carry stiffer penalties. However, there are some non-violent crimes that 
are also punished very strictly. 

Non-violent crimes are usually punishable by a fine or prison sentence. The fines or incarceration 
sentence may increase with the severity of the non-violent crime. 
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Criminal Justice Reform for Nonviolent Offenses 
Crime and Delinquency, “The Effect of Message Frames on Public Attitudes Toward Criminal 
Justice Reform for Nonviolent Offenses,” January 12, 2017. 

Editors’ Note: The following is an excerpt from a longer journal article about public attitudes 
towards criminal justice reform. This excerpt provides a concise summary of key shifts in U.S. 
criminal justice policy and incarceration rates since the 1970s. This history forms the crucial 
context for the debate. 

— 

Currently, the U.S incarcerates a far greater share of its population than all other advanced 
democracies. However, this was not always the case: in the early 1970s, the U.S. incarceration 
rate was roughly four times lower than its current rate of approximately 700 per 100,000 and 
relatively similar to other advanced democracies. Starting in the 1970s, the U.S. criminal justice 
system underwent a dramatic transformation in its sentencing practices that is estimated to be 
responsible for 85% of the growth in incarceration, with changes in crime responsible for 
roughly 15%. Two types of policy changes were particularly notable: increased admissions for 
nonviolent offenses and increases in sentence length for all types of offenses, particularly violent 
crimes. 

In response to these trends, a growing scholarship has sought to understand why the U.S. began 
this punitive turn. One of the key explanations put forth is that the public and politicians 
interacted in a way that led to the ratcheting up of strict sentencing policies. From this 
perspective, in response to increasingly harsh public opinion, politicians on both sides of the 
aisle supported the creation of punitive policies in order to avoid being labeled “soft on crime”. 
As a result, politicians regularly engaged in “tough on crime” rhetoric and justified their 
positions as being in line with public opinion. In response to “tough on crime” rhetoric, public 
opinion became increasingly harsh, creating a cycle that perpetuated strict criminal justice 
policies. While determining causality is tricky, recent time series analyses provide empirical 
support for the view that harsh public opinion was an important determinant of the U.S.’s 
increased reliance on incarceration. 

Although the U.S. incarceration rate remains exceptionally high, there is some evidence that the 
tide has recently begun to turn. Between 1973 and 2009, the U.S. prison population grew every 
year. 

… 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Perspectives on Incarceration and the Criminal Justice System 
Executive Office of the President of the United States, April, 2016. 

Editors’ Note: This Obama White House report introduces some of the harms of mass 
incarceration from an economic—and social—perspective. The key points are displayed in bold.

—

Calls for criminal justice reform have been mounting in recent years, in large part due to the 
extraordinarily high levels of incarceration in the United States. Today, the incarcerated 
population is 4.5 times larger than in 1980, with approximately 2.2 million people in the United 
States behind bars, including individuals in Federal and State prisons as well as local jails. The 
push for reform comes from many angles, from the high financial cost of maintaining current 
levels of incarceration to the humanitarian consequences of detaining more individuals than any 
other country. 

Economic analysis is a useful lens for understanding the costs, benefits, and consequences of 
incarceration and other criminal justice policies. In this report, we first examine historical growth 
in criminal justice enforcement and incarceration along with its causes. We then develop a 
general framework for evaluating criminal justice policy, weighing its crime-reducing benefits 
against its direct government costs and indirect costs for individuals, families, and communities. 
Finally, we describe the Administration’s holistic approach to criminal justice reform through 
policies that impact the community, the cell block, and the courtroom. 

U.S. incarceration has grown rapidly over the last three and a half decades, driven by changes in 
criminal justice policy, not underlying changes in crime. 

In recent decades, the U.S. incarcerated population has grown dramatically, despite falling 
crime rates. 
 
• Adjusting for population, the incarceration rate grew by more than 220 percent between  
1980 and 2014. The U.S. incarceration rate is higher than the any other country in the OECD, 
and is more than four times the world average. 
 
• At the same time, crime rates have fallen sharply; between 1980 and 2014 violent crime rates 
fell by 39 percent and property crime rates fell by 52 percent. 
 
• Economic research has found that incarceration growth is unlikely to be a root cause of the  
drop in crime. Instead, research finds that the decrease in crime may be attributable to a  
number of other factors, including demographic changes, changes in policing tactics, and  
improving economic conditions.  
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Growth in U.S. incarceration has been fueled by criminal justice policies. 
 
• If prison admission rates and average time served in prison remained the same as they were in 
1984, research suggests that State imprisonment rates would have actually declined by 7 percent 
by 2004, given falling crime rates. Instead, State prison rates increased by over 125 percent.  

• Changes in the severity of sentencing and enforcement, which have led to longer sentences and 
higher conviction rates for nearly all offenses, have been the primary drivers of the incarceration 
boom.  

• Changes in arrest patterns have also likely contributed to incarceration growth. As crime rates 
have fallen, arrests have also declined but at a slower pace, resulting in increases in arrests per 
crime, for both violent and property crimes. Meanwhile, drug arrest rates grew by over 90 
percent between 1980 and 2014.

Interactions with the criminal justice system are disproportionately concentrated among 
Blacks and Hispanics, poor individuals, and individuals with high rates of mental illness 
and substance abuse. 

• Though Blacks and Hispanics represent approximately 30 percent of the population, they 
comprise over 50 percent of the incarcerated population. 

• A large body of research finds that, for similar offenses, Blacks and Hispanics are more likely 
than Whites to be stopped and searched, arrested, convicted, and sentenced to harsher penalties. 

• Approximately 65 percent of prisoners have not completed high school and 14 percent have 
less than an 8th grade education. 

• Over a third of the prison population has received public assistance at some point in their 
Lives, 13 percent grew up in foster care, and over 10 percent experienced homelessness in the 
year prior to entering prison. 

• Over 50 percent of the incarcerated have mental health problems, while approximately 70 
percent were regular drug users and 65 percent regularly used alcohol prior to being 
incarcerated. 
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The Cost of Crime and Punishment: An Economist's Vision 
The Atlantic, December 10, 2014.

Editors’ Note: This article from The Atlantic provides an economist’s assessment of the prison 
system. It disagrees with the Obama White House’s policy briefing on the cost-effectiveness of 
prison at some points. Importantly, this article does not provide impacts for a slightly more cost-
effective prison system. Remember to think of ways to compare the importance of a more cost-
effective prison system with the common impacts in the debate. The underlined words contain 
website links to the author’s sources, and can be viewed at the reader’s interest.  
 
—

If there’s one thing the United States is good at, it’s putting people in prison.

The number of people incarcerated in America has quadrupled in the last three decades. At last 
count, the country housed 1.5 million inmates.

At a time when states are still struggling to balance their budgets post-recession and increase 
funding on education and health care, the U.S. will spend $40 billion on incarceration this year 
alone, according to the National Conference of State Legislators.

There are many broad societal arguments to be made about changing sentencing guidelines, but 
take emotions out of it—as economists often do—and it may be easier to see, from a dollars and 
cents perspective, which prisoners it might make the most economic sense to set free.

To cope with the cost, you could argue—as some have—that the country should consider 
releasing a portion of the prison population (or not put them there in the first place) to reduce 
overcrowding and to save money. But it’s not clear that letting people out of prison will 
necessarily help states' bottom line. That’s because there are also very calculable costs of crime 
to society.

Estimates differ on exactly how much each crime costs, but one recent study added up a number 
of factors, including the cost of a victim's medical care, property loss, and lost earnings; 
spending on police protection, legal services, and incarceration; crime career costs (money an 
individual loses by engaging in crime rather than in legal activities); and added expenses for 
intangible costs. It found that murder costs society about $8.9 million per offense . . . aggravated 
assault costs $107,000, and robbery costs $42,300. (For estimates for arson, embezzlement, 
vandalism and other costs, take a look here).  
 
So what’s a state to do if it wants to save money on correction costs, but also prevent crime and 
the costs that come with it? California was ordered to reduce its prison population by 30,000 in a 
2011 Supreme Court decision that found the state’s overcrowded prisons violated the Eighth 
Amendment’s ban on cruel and unusual punishment—an order that Justice Alito wrote was 
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“gambling with the safety of the people of California.” Various news stories suggest the state 
hasn't quite figured out the best way to release criminals without incurring big costs to society.

. . .

It raises the question: Is it possible to take a different approach to incarceration, and save money 
at the same time?

One Penn economist, David Abrams, has tackled this question, in a paper called “The 
Imprisoner’s Dilemma: A Cost-Benefit Approach to Incarceration,” in which he looks into the 
most cost-effective ways to balance the price of incarceration with the costs of crime to society.

One important question to start with: How does prison reduce the cost of crime to society in the 
first place? Criminologists have a few ideas on this, but they basically boil down to this:

 1. A fear of prison and long prison sentences keep people from performing crimes (this is  
 called general deterrence).  
  
 2. The experience of prison makes people who have served time want to avoid it, and  
 thus not perform any more crimes (specific deterrence).  

 3. When people are in prison, they’re not doing any criminal damage in the outside world 
 (unless they’re in gangs or have smuggled cellphones).  

The concerns with reducing sentences and letting people out of prison, then, are obvious: If 
sentences are shorter, more people will commit crimes because they’re not afraid of going to jail, 
and if more people are on the streets rather than in prison, they’ll be free to engage in more 
criminal activity.

But, Abrams wondered, is there a way to figure out which policies are most effective in reducing 
both the cost of crime to society, and the cost of punishment? He tested a few policy 
prescriptions and found that some could have a net benefit to society, when the costs and benefits 
are balanced.

Let’s look at the simplest one first: A one-time prisoner release. A release of inmates with the 
least amount of time on their sentences—the oldest, or those who have committed the least-
serious crimes—could produce big net benefits, he found. Early release of certain prisoners 
convicted of assault, who are unlikely to reoffend, produced a net benefit of $35,138 per year per 
released prisoner. Releasing certain prisoners convicted of robbery, burglary, and motor-vehicle 
theft produced a similar net benefit.
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This is assuming that there is some way to identify the prisoners who are likely to be the least-
severe offenders, he said. (You can play around with this nifty calculator to measure the 
monetary benefits of releasing different numbers of prisoners.)

France had experimented with mass-prisoner releases until President Nicholas Sarkozy put a stop 
to it in 2007 because he thought it an inefficient way to manage prison populations—some 
studies imply the releases didn't reduce crime, though. Italy also issued collective pardons for 
decades to reduce overcrowding, though offenders could go back into prison, and serve longer 
terms, if they committed crimes once pardoned, an effort that proved somewhat effective at 
lowering recidivism.

A second policy prescription Abrams investigates: The idea of reclassifying crimes so that some 
lower-level offenses don’t lead to prison time. Change the rules so that stealing $1,500 no longer 
leads to incarceration, but $4,500 does, for example, and you’ll be locking up fewer people, 
while still getting the most costly criminals off the street. This is relevant in the American 
criminal justice system because so many people are incarcerated for parole violations; taking 
away the possibility of prison time for these crimes could save a lot of money, and potentially not 
lead to a significant cost to society.

Abrams finds that reclassifying crimes has a net benefit to society, too, in crimes including 
assault, burglary and motor-vehicle theft. Reclassifying crimes in robbery, usually a violent 
crime, actually will cost society about $1,000 per prisoner, though.

“If we think we can do a good job of segregating out the severe crimes and criminals, then we 
almost certainly should,” he told me. “That’s an important policy implication.”

Of course, it can be difficult to figure out how to reclassify crimes: In California, as part of a 
“prison realignment,” counties tried to let the least-risky convicts out of prison, but soon found 
that many of these people soon committed more offenses.

That leads to the third, and most counterintuitive policy prescription—increasing sentence 
lengths. It sounds more expensive, since people will stay in prison for longer stretches, at a larger 
cost to taxpayers. But longer sentences could deter more people from committing crimes, since 
they know that lots of jail time awaits them. It could also keep more serious criminals, who 
would otherwise potentially be committing crimes, off the streets, preventing them from costing 
society more money.

Abrams calculated the costs and benefits to society if all sentences were increased by 10 percent, 
using four different estimates on the cost of crime. Abrams finds that increasing sentences also 
has a net benefit to society, for many crimes. The net benefits of extending sentences for assault 
can be around $10,000 per prisoner, robbery can be around $3,500 per prisoner, motor-vehicle 
theft can be around $2,860, for example.
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“This is certainly counterintuitive—a lot of people think that we have a prison population that is 
too large. I think we probably have a prison population that’s too large,” he said.

That fact that all three of these policy ideas produced a net benefit to society implies that, from 
an economist’s perspective, America's doing something wrong in the way it imprisons people. 
How to fix it, though, is another question.
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Prison: To Punish or to Reform? 
Public Broadcasting Service, 2003 

Editor’s Note: This article from the U.S. public broadcaster consists of short statements from 
five criminal justice advocates. Each person has different perspectives on the purpose of prison. 
This should help debaters begin to understand the various ways the topic can be approached.
 
—
 
Dianne Clemens is President of Justice for All: Citizens United Against Crime. 

"Incarceration is a sanction, just one of many available to lawbreakers in our society. One of the 
purposes of incarceration is punishment, another is rehabilitation. However, it serves other 
purposes as well; specifically, deterrence and protecting the public. As a society, we have chosen 
to prioritize the public safety of our citizens over programs designed to enhance the personal 
growth of inmates. Bear in mind that most, if not all, rehabilitation programs offered in our 
prisons were also available to them before their incarceration. All states provide tax-supported 
programs to benefit their citizens -- be it academic and/or remedial education, vocational skills 
training, and chemical abuse, psychological, and/or psychiatric treatment. Every inmate had the 
opportunity to avail themselves of any or all of these programs before their incarceration. Every 
inmate made a choice -- to drop out of school, to join a gang, to drink, to use drugs, to commit a 
crime. Just like everyone else -- whether you're a CEO, a shift worker or a homemaker -- every 
inmate must acknowledge and accept the consequences of their choices and decisions. 

"From an inmate's standpoint, it is far better to cloak the issue in the mantle of empowerment and 
entitlement than public safety and punishment. Inmates are entitled to due process, safe and 
adequate shelter, food, clothing, and medical attention. There is not and should not be any 
entitlement to any tax-supported program while incarcerated. Our prisons have offered so-called 
rehabilitation and reform programs for decades at the cost of billions of dollars and countless 
lives. We encouraged criminals to place the blame for their activities and addictions upon others 
and we, as a society, did likewise. In our quest to absolve the individual from any accountability 
we blamed history, poverty, parochial schools, parenting, right on down to the victim of the 
crime. As a result of our zealousness to shift the blame, our recidivism rate is over 50 percent, 
the rate of violent crime is exploding, and our prison populations are still growing. It is long past 
time to toss our emotionally charged, hand-wringing, celebrity-driven approaches to crime, 
criminals, and punishment and focus instead on individual accountability and responsibility."
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Robert E. Roberts is the Founder and Executive Director of Project Return and the author of 
"My Soul Said to Me: An Unlikely Journey Behind the Walls of Justice."

"What I would say is that the environment of a prison should model in every way how we want 
prisoners to behave upon their release. So what do we want them to do when they get out of 
prison? We'd like them to have respect and compassion for others and respect for the law. That 
means that while they are a prisoner, they have to receive respect and the prison has to be law-
abiding. Today's prisons are neither. What our prisons teach now is that it is normal behavior to 
hate your enemies and to harm them. Prisoners will answer with violence for the violence that 
has been perpetrated against them in prison. I don't feel that, I know that. When you talk about 
reform, you talk about transforming prisoners' lives in a positive way. But prisons offer anything 
but an environment for that type of transformation. 

"The violence that is coming out of these prisons is a much greater threat than terrorism. The 
costs are astronomical. I would say that the most imprisoned population in America today is the 
general public, which is uninformed about the nature and consequences of imprisonment as it is 
practiced today. They are imprisoned in a mass delusion, which in the long run punishes society 
far more than society could ever punish a convicted criminal."

Jean Lewis, mother of murdered son, Scott, is a member of the National Board of Trustees for 
Parents Of Murdered Children (POMC). She previously served as National President of POMC 
 
"Most of us, while growing up, learned that human life was sacred, and that murder is the most 
profound injustice. We learned that the courtroom was the place to search for truth and that 
justice would prevail. In 'What Murder Leaves Behind,' Doug Magee says, 'In the aftermath of 
murder, families need some sense of counterbalancing justice. Exactly what that justice might 
entail differs from survivor to survivor, but all agree that they expect a realistic expression of 
regret and concern from the criminal justice system.' All too often, this is not forthcoming.

"For the ultimate crime of murder, society must have the courage to take a stand, denounce the 
act as abhorrent, vow not to tolerate it and follow through with a tough sentence. The murderer 
deserves to be segregated from society, not only as a penalty (punishment) but for the safety of 
the rest of us. Perhaps convicted murderers could be rehabilitated to be constructive within the 
prison environment. My personal opinion (and that of many survivors) is that violent offenders 
should not be shown leniency.” 
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Tonya McClary, Esq. is a criminal defense/civil rights lawyer and activist, and the National 
Criminal Justice Representative for the American Friends Service Committee, a Quaker 
organization. 

"AFSC has worked very hard for many decades to change the discourse around prisons, to shift 
the question away from punishment versus reform, and reframe the debate to address the real 
reason society wants prisons. The ultimate goal of this work is to reduce and eventually eliminate 
throwing people in jail as a 'solution' to crime and violence. We work with many groups 
nationwide to create a system that is not based on prisons, jails, and executions, but on the needs 
of both victims of crime and perpetrators. 

"Yes, all prisoners are entitled to programs aimed at reform. The way a society treats people 
convicted of crimes is an indicator of the human values of that society. Since the 1980s, there has 
been a call from many in the criminal justice reform community to only use alternatives to 
incarceration for 'non-violent' or 'non-dangerous' offenders. We believe that this only legitimizes 
the imprisonment of large numbers of people based solely on the types of crimes they 
committed. We believe that we need to shift the center of power and the resolution of conflict 
away from the criminal justice system."

Vincent Schiraldi, MSW is the founder and president of the Justice Policy Institute and past 
president of the Center on Juvenile and Criminal Justice. 

"I think that we really have it backwards on this issue. We are missing a huge opportunity. We 
are warehousing people, punishing them and returning them to our society worse off than when 
we got them. I think our goal should be ultimately to help turn people's lives around -- but we are 
not treating our prisoners that way right now. There is a reason why America has incarceration 
rates that are seven times higher than our European allies and murder rates that are ten times 
higher. We are putting people in prison, many times, for non-violent crimes and turning them out 
more violent and dangerous than when they went in. 

"The prison experience is an extraordinarily painful one and anything we can do to help people 
with that pain is a good thing. That includes art, writing and sports. If people spend their whole 
time in prison just bottling up that pain and watching TV, chances are when they come out they 
are going to burst.” 
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Offender Recidivism: Do Violent Offenders Recidivate More? 
Crime in America, March 28, 2017. 

Editors’ Note: This article from a crime reporting website provides statistics on the rate of 
recidivism across several groups. Recidivism refers to when a convicted criminal commits 
further crimes, after being punished by the state. Do the statistics in this article demonstrate the 
need for increased imprisonment to protect the public from further crime? Or do they reveal an 
expensive, failed prison system that is turning offenders into potentially lifelong criminals? 
Regardless of the rate of recidivism, the implication of high (or low) recidivism rates is up for 
debate.

—

Recidivism and measures of recidivism are endlessly debated. Please note the following for a 
better understanding as to what we mean by recidivism: I use measures of state recidivism as 
recorded by the Bureau of Justice Statistics, US Department of Justice for my analysis.
 
Every national research project defines recidivism as a person released from prison who is 
rearrested, reconvicted or reincarcerated. Some state or local jurisdictions will measure 
reincarcerations only which, inevitably, result in fewer numbers than arrests.
 
There are additional studies regarding recidivism and probation. Probation recidivism is much 
less than returns from prison.
 
For a review of federal and state recidivism data, see Major Recidivism Data. Note that there is a 
considerable difference between federal and state recidivism, see Federal and State Recidivism.
 
The first thing to understand about those released from state prisons is that the vast majority (77 
percent) are rearrested and 55 percent are reincarcerated.
 
Most offenders are not specialists; they are rearrested for a wide variety of crimes.
 
So the first thing we acknowledge is that the vast majority of released offenders recidivate. I 
have seen three-year data from states showing that as many as 85 percent of those mandatorily 
released (not paroled) were rearrested for another crime.
 
Recidivism is principally driven by criminal history and age upon release.  The younger you are 
at release, and the more arrests and convictions you have, the greater your chances for a return to 
the justice system.
 
Note that the majority of crime (including violent crimes) are not reported to police, and two out 
of every five reported crimes involve an arrest, thus measures of recidivism are undercounts.
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Some may object to the use of arrests as a measure of recidivism; being arrested does not mean 
that you will be convicted or reincarcerated. From a United States Sentencing Commission 
report: To the extent that the rearrest event is an accurate indicator of relapse into criminal 
behavior, excluding events due to non-conviction or non-incarceration will result in 
underestimation of recidivism. See Federal and State Recidivism.
 
The overwhelming number of criminal cases in the United States use plea-bargains allowing 
offenders to plead to a less serious crime in return for a guilty plea, or to have other charges 
dropped. Thus there are people listed as property or drug or public order offenders who 
originally had a violent or more serious charge.
 
Recidivism and Arrests - There Are Differences By Crime Categories. 

Property offenders (82.1) are rearrested more than drug (76.9) or violent offenders (71.3), but the 
overall differences are rather small.
 
The distribution of crimes is considerable. Yes, there is a difference between violent offenders 
arrested for another violent crime (33.1 percent) and property offenders arrested for violent crime 
(28.5 percent) and all released offenders arrested for violent crime (28.6 percent) but most 
categories fall into the 29-30 percent range except for drug offenders (24.8 percent) rearrested for 
a violent crime.
 
From this, we can conclude that predicting recidivism by crime doesn’t help much as to who 
returns to the criminal justice system. Offenders are generalists and are arrested for a wide 
variety of crimes.
 
. . .
 
In any conversation of recidivism, the question inevitably turns to improving the dreadful 
percentage of returns to the justice system. Can prison rehabilitation or community corrections 
programs reduce these numbers?
 
The current answer is yes, but not by much.  When programs are successful (some are not) they 
routinely offer reductions in the ten percent range or less, which means that the vast majority 
return to the justice system. It’s like your doctor telling you that ninety percent of your cancer 
remains after an operation. Would you view the operation as a success?
 
Fixing rehabilitation programs is the greatest challenge in criminology. If we don’t succeed in 
improving results, or if we don’t exclude some crimes from prosecution (sentencing reform) the 
only alternative is mass incarceration.
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Pro Evidence 

Weighing Imprisonment and Crime 
The Pew Charitable Trusts, February 10, 2015. 

Editors’ Note: This discussion, featuring several prominent criminal justice scholars, provides 
several answers to questions about the relationship between imprisonment and crime. 

— 

In the early 1990s, with violent crime at record levels and public alarm growing, federal and state 
lawmakers responded with new policies that sent more offenders to prison for longer periods. 
The federal Violent Crime Control and Law Enforcement Act of 1994, in particular, made 
sweeping changes to U.S. correctional policy by imposing longer prison sentences for federal 
crimes and encouraging states to implement similar penalties. Two decades later, the nation’s 
prison population has soared and crime has fallen to levels not seen since the 1960s. 

The Pew Charitable Trusts’ public safety performance project interviewed nine leading scholars 
about the relationship between imprisonment and crime. Although they tackle the question from 
different perspectives, these experts agree that the relationship between imprisonment and crime 
is complex and that a number of other factors are at work in the nation’s crime decline. The nine 
scholars: 

• Alfred Blumstein, J. Erik Jonsson university professor of urban systems and operations 
research, Carnegie Mellon University 

• Philip Cook, Terry Sanford professor of public policy, Duke University 
• Mark A.R. Kleiman, professor of public policy, University of California, Los Angeles 
• Daniel Nagin, Teresa and H. John Heinz III university professor of public policy and 

statistics, Carnegie Mellon University 
• Steven Raphael, professor of public policy, University of California, Berkeley 
• Richard Rosenfeld, Curators' professor, University of Missouri, St. Louis 
• William Spelman, professor of public affairs, University of Texas, Austin 
• Jeremy Travis, president, John Jay College of Criminal Justice 
• Franklin Zimring, William G. Simon professor of law, University of California. Berkeley 

Q: What does research tell us about why the crime rate has fallen? 

Richard Rosenfeld: I'd say the research has returned a fairly consistent message. The record 
peacetime expansion of the economy in the 1990s clearly played an important role. The 
enormous growth in imprisonment also played a role, at least in the short run, although there are 
lots of qualifications to be mentioned there. And the aging of the country’s population certainly 
was a factor. Beyond that, things are a bit more speculative and subject to debate. 
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William Spelman: When you get down to it, nobody really knows. A bunch of us tried to 
examine the crime drop of the ’90s that extended into the last decade, but with a few exceptions, 
we could not find any policy levers that had a clear and consistent effect on the crime rate. 
Potential explanations include demographic shifts, better economic opportunities, changes in 
drug markets, new police strategies, and increased imprisonment. But most attempts to parcel out 
responsibility among these explanations are unpersuasive. 

. . . 

Q: What do we know about the specific impact of increased incarceration on the crime rate? 

Spelman: If the question is, “Has the dramatic expansion of our incarcerated population had an 
effect on crime?” then the answer is unequivocally yes, of course. If you put more bad guys in 
jail so they can’t get at the rest of us, then you will experience a crime reduction. How much? 
Our research concluded that about 25 percent of the 1990s crime drop can be linked to increased 
incarceration. Incarceration rates flattened out in the 2000s, but crime rates kept dropping. So 
incarceration can’t account for the last 15 years of reductions. 

Rosenfeld: The best we can say is that mass incarceration had a significant but not overwhelming 
impact on crime, accounting for perhaps 10 to 25 percent of the reduction. 

Daniel Nagin: These claims about what role the increase in our incarceration rate has played in 
reducing crime are complicated. I also don’t find it that useful because the effect of 
imprisonment on crime rates depends upon what policy we’re talking about. Incarceration 
expanded because of a host of different policy changes affecting who goes to prison and for how 
long. So it’s not possible to make a blanket statement about all the very, very different policies 
that influenced this trend. 

Jeremy Travis: When you quadruple the incarceration rate, as we did in this country over a 
period of four decades, the key question is whether this big investment in prison resulted in a 
significant decline in crime. The conclusion of our [National Academy of Sciences] committee 
was that there is no clear answer from a scientific point of view. So states and the federal 
government invest more than $80 billion a year in this system with the expectation of a big 
payoff in terms of crime rates, and most studies show that the impact has been quite modest. 

Blumstein: The impact of increased incarceration was limited because such a large fraction of 
that growth was associated with drug offenses. About 20 percent of state prisoners and 50 
percent of federal prisoners were sentenced for drug offenses, and the ability of incarceration to 
impact drug offending is inherently limited. When a drug seller is locked up, you recruit a 
replacement, and there is no impact on the transactions, which are driven largely by demand. 
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Franklin Zimring: Prison building was generally helpful in terms of the crime rate in the ’90s, 
and not so much after that. Also, New York City is a very interesting story we can’t ignore. 
Although the incarceration rate went up in the United States by 65 percent between 1990 and 
2007, apparently explaining the crime drop, the incarceration rate declined 28 percent in New 
York. And guess which city led all others in crime reduction during that time? You got it, New 
York. I talk about it as defying gravity. New York had major, unprecedented crime declines from 
the peak rates in 1990. Homicide down 82 percent. Robberies down 84 percent. Burglaries down 
86 percent. Auto theft down 94 percent. If these were animal breeds, they’d be on the endangered 
species list. 

Q: Has the incarceration rate reached a point of diminishing public safety returns? 

Steven Raphael: As you increase the number of people you put behind bars, you dip into a 
population that is increasingly less criminally active, so the benefits of incarceration diminish. 
We have expanded the scope of what is punishable by incarceration and, in the process, are 
netting less and less dangerous people on average. You see the effect of this in a number of ways. 
The prison population has shifted toward less severe offenses. And the average inmate admitted 
is five years older than he or she was 15 or 20 years ago. 

Mark A.R. Kleiman: With respect to prison building and crime control, the half-million or 
million beds we added were probably helpful. Everything beyond that—the second million 
additional inmates—was pretty much a waste. Because as you increase the incarceration rate, 
you start to send away people for less-severe offenses, like a sixth bad check or a third auto theft. 
These guys are not exactly Al Capone. So over time, the average nastiness of the prisoners goes 
down and the public safety benefit is diminished. 

Spelman: It costs something like $30,000 per year to house, feed, guard, and provide medical 
care for a single prisoner, and of course incarcerating them takes them out of the economy, where 
the vast majority had a legitimate job and were only stealing and dealing in their spare time. So 
when you get to these marginal offenders, the cost of the crime you prevent by pulling them out 
of society is considerably less than that $30,000 a year. 

Rosenfeld: There is good evidence that after a certain point, as prison populations continue to 
grow, the benefit of incarceration declines and reverses, and you even see crime increase. That 
seems to me to be where we are now. There is also the question of diminished deterrence. In 
neighborhoods where half the young men go to prison, and going to prison is seen as a rite of 
passage, then any credible threat of deterrence is severely weakened. The last thing we want to 
do is make imprisonment so normal in some communities that it loses its deterrent value. 
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Q: How effective is increasing the length of prison terms in deterring future crime? 

Nagin: In the context of the American criminal justice system, there is very little evidence that 
increasing already lengthy prison sentences has much of a deterrent effect. And there is a 
growing body of evidence that it scars prisoners, their families, and their communities. 

Raphael: The evidence suggests that what seems to deter people from committing crime is a high 
likelihood of getting caught or punished, and that the severity of punishment—say 10 years 
versus seven years—has very little impact on people’s thought process. The idea that you have a 
certain and immediate punishment for a transgression is far more effective than a threat to make 
someone’s life much more miserable in the distant future. And of course violence, when it is not 
for acquisitive purposes, doesn’t seem to be responsive to sentence severity. It’s often driven by 
emotion, it’s impulsive, so the thought of punishment is not associated with the act. 

Cook: Increasing a prison term from 15 years to 20 years or from 20 to 30 years will have very 
little effect because people discount the future. We all do, not just criminals. Will those extra 10 
years tacked on to the 20-year sentence, coupled with the 1 in 20 chance of getting caught, affect 
someone’s thinking about whether to commit a robbery? Well, maybe sometimes. But how much 
are we getting out of that given the great expense of prison? Also, any benefit you get from 
incapacitation is eliminated by the time you get that far out in the life of the prisoner because 
they age out [of criminal behavior]. So the two big effects prison is supposed to have on crime—
deterrence and incapacitation—both favor certainty over severity. 

Kleiman: If offenders were perfectly rational, crime control would be easy. You’d ratchet up the 
severity of punishment to the point where even a small probability of being caught would mean 
it’s not worth it. That’s what we’ve been trying for the last 30 years, and it basically hasn’t 
worked. Everybody is more sensitive to an immediate consequence than to future consequences, 
like an additional five years of prison sometime in the distant future. 

Spelman: There are three essential elements of punishment: speed, certainty, and severity. 
Certainty matters a lot, and although there’s less evidence, speed matters, too. If we were able to 
identify, adjudicate, and punish bad guys really fast, like within a few weeks, there would be a 
lot more deterrent value to punishment. Severity doesn’t matter a bit. The average criminal has a 
very short time horizon. He is leading a hand-to-mouth existence and isn’t thinking in terms of a 
long career track or what life will be like five or 10 years downstream. He’s trying to find a place 
to sleep and money for his next crack hit, so these 10-year federal sentences for crack dealing? 
Totally worthless. 

Travis: As we know, the increase in incarceration was caused by two types of policy choices, 
almost equally divided between choices to make long sentences longer and choices to put people 
in prison who would not otherwise have been sentenced to prison. The evidence shows that 
neither policy choice has had a big crime reduction effect. Keeping someone in prison for 20 
years instead of 15 years is not going to have a big crime reduction payoff because that person is 
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already in prison. That’s common sense. Meanwhile, the adverse consequences for people 
serving these long sentences and the ripple effect of that on children and society are profound. 

. . . 

Q: Are there some other causes of the crime decline that seem plausible but require more 
evidence? 

Cook: What’s been left out of the entire conversation is a discussion of private action on crime 
prevention. Americans spend an enormous amount on private crime prevention and avoidance. 
There are more people in private security now—around 1 million—than there are uniformed 
officers. Technology also has had a profound effect on the volume and nature of crime. So, for 
example, nobody carries cash anymore, and thus the theft of cash has been replaced by credit 
card fraud. And if a cellphone is stolen there’s an app that lets you track down the thief. And why 
did auto theft go down so much since the early 1990s? Well, perhaps it’s the new devices built 
into vehicles that make it damn hard to steal a car these days. The other hugely important private 
contribution is public cooperation with the police. We’ve seen this remarkable increase in 
reporting of crime, and overall people are more trusting of police than they were 25 years ago. 

Nagin: There is good evidence that hot spots policing has been effective in the intermediate term 
in preventing crime. If a policeman is standing or sitting in a police car in front of a liquor store, 
nobody in their right mind is going to try to rob that store. It’s about using police so that potential 
offenders see them and respond to the certainty of apprehension. Then, you’ve stopped that 
crime from happening. In cities where this sort of policing pressure has been applied, it’s been 
effective. And while we don’t have any silver bullets, there is enough that’s promising to justify 
reorienting our crime control strategy away from an emphasis on ever-more-severe prison 
sentences to the smarter use of the police. 

Kleiman: The lead issue deserves attention. We know the biological processes by which lead 
impairs self-command. We have good individual-level case-control data showing [childhood] 
lead exposure strongly correlated with criminal activity. We have both cross-national and local 
analyses showing that places with bigger changes in lead, up or down, have corresponding 
changes in crime, up or down, about 18 years later. The cohort data cast some doubt on how 
much of the crime decline can be explained by the lead decline, since reduced lead exposure 
should have affected the younger cohorts only, but crime went down in all cohorts. But my bet 
would be that lower lead levels made a substantial contribution to crime reduction. 

Raphael: There’s a lot of mystery. You’ve got the abatement of lead paint. Some people credit 
immigration, saying that immigrants are less likely to offend than others. In addition, our 
population is aging and we have an overall higher level of educational attainment, all of which 
militate toward lower crime rates. 
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Study Finds Increased Incarceration Has Marginal-to-Zero Impact on Crime 
Equal Justice Initiative, August 7, 2017.  

Editors’ Note: This article makes for a basic piece of evidence about both the lack of connection 
between increased incarceration and crime, as well as some alternative options to incarceration.  

— 

More incarceration will not make us safer, a new report by the Vera Institute of Justice 
concludes, because increased incarceration rates have no demonstrated effect on violent crime 
and in some instances may increase crime. 

The Prison Paradox summarizes research about the relationship between incarceration rates and 
crime rates, finding that since 2000, the increased use of jails and prisons accounted for nearly 
zero percent of the overall reduction in crime.  

Instead, between 75 and 100 percent of the drop in crime rates since the 1990s is explained by 
other factors, including the aging population, increased wages, increased employment, increased 
graduation rates, increased consumer confidence, increased law enforcement personnel, and 
changes in policing strategies. 

Research shows that any crime reduction benefits from increased incarceration apply only to 
property crimes. Higher incarceration rates are not associated with lower violent crime rates, 
because expanding incarceration primarily means that more people convicted of nonviolent, 
"marginal" offenses (like drug offenses and low-level property offenses) and "infrequent" 
offenses are imprisoned. 

Vera found that the United States spent roughly $33 billion on incarceration in 2000 for roughly 
the same level of public safety it achieved in 1975 for $7.4 billion. Mass incarceration also 
imposes significant social, cultural, and political costs, reducing employment opportunities, 
reducing earnings, limiting economic mobility, and increasing the chances that children of 
incarcerated parents will live in poverty and engage in delinquent behavior. 

Incarceration is not only "an expensive way to achieve less public safety," but it may actually 
increase crime by breaking down the social and family bonds that guide individuals away from 
crime, removing adults who would otherwise nurture children, depriving communities of 
income, reducing future income potential, and engendering a deep resentment toward the legal 
system. 

Over the past two decades, 19 states have successfully decreased both imprisonment and crime 
rates, using crime prevention, alternative-to-incarceration, and community corrections 
approaches. Vera reports that the state with the largest drop in incarceration rates (New Jersey, 
with a 37 percent decrease between 2000 and 2015) also saw a 30 percent decrease in crime rates 
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during this period. West Virginia, with the largest increase in incarceration rates (83 percent), 
experienced a 4 percent increase in crime rates. Indeed, only four states in this period 
experienced increases in crime rates, and all four also saw increased incarceration rates. 

Vera points out a number of approaches that have proven to be less expensive and more effective 
in improving public safety than incarceration. For example, place-based problem-oriented 
policing approaches that involve carefully analyzing crime and disorder in a small area and 
devising tailor-made solutions, from repairing fences and improving lighting to removing graffiti 
and nuisance abatement, have been shown to significantly reduce crime rates. 

Law enforcement-led diversion programs that divert individuals at the point of arrest and 
prosecution-led diversion programs that divert individuals either pre-charge or defer prosecution 
post-charge have been shown to reduce future criminal activity of program participants. 

And several community corrections approaches, which provide supervision and services to 
individuals in the community post-conviction, can reduce criminal activity among participants 
without the use of incarceration. 

The report concludes that "policymakers can reduce crime without continuing to increase the 
social, cultural, and political costs of mass incarceration by investing in more effective and 
efficient crime reduction strategies that seek to engage the community, provide needed services 
to those who are criminally involved, and begin to address the underlying causes of crime." 
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The Black Family in the Age of Mass Incarceration 
The Atlantic, October 2015. 

Editors’ Note: This excerpt of a much longer The Atlantic article explores how mass 
imprisonment furthers anti-black racial inequality. It also explains crime as closely related to 
historical and ongoing inequalities that deprive particular communities, in this case many black 
ones, with adequate resources that may dissuade individuals from pursuing crime. This 
sociological understanding of crime complicates the idea that, in general, individuals simply 
“choose” to commit crime because they’re bad people.

—
 
Born in the late 1950s, Odell Newton was part of the generation that so troubled Moynihan [a 
former government official] when he wrote his report on “The Negro Family.” But Odell had the 
very bulwark that Moynihan treasured—a stable family—and it did not save him from 
incarceration. It would be wrong to conclude from this that family is irrelevant. But families 
don’t exist independent of their environment. Odell was born in the midst of an era of 
government-backed housing discrimination. Indeed, Baltimore was a pioneer in this practice—in 
1910, the city council had zoned the city by race. “Blacks should be quarantined in isolated 
slums,” J. Barry Mahool, Baltimore’s mayor, said. After the U.S. Supreme Court ruled such 
explicit racial-zoning schemes unconstitutional, in 1917, the city turned to other means—
restrictive covenants, civic associations, and redlining—to keep blacks isolated.
 
These efforts curtailed the ability of black people to buy better housing, to move to better 
neighborhoods, and to build wealth. Also, by confining black people to the same neighborhoods, 
these efforts ensured that people who were discriminated against, and hence had little, tended to 
be neighbors only with others who also had little. Thus while an individual in that community 
might be high-achieving, even high-earning, his or her ability to increase that achievement and 
wealth and social capital, through friendship, marriage, or neighborhood organizations, would 
always be limited. Finally, racial zoning condemned black people to the oldest and worst housing 
in the city—the kind where one was more likely to be exposed, as Odell Newton was, to lead. A 
lawyer who handled more than 4,000 lead-poisoning cases across three decades recently 
described his client list to The Washington Post: “Nearly 99.9 percent of my clients were black.”
 
That families are better off the stronger and more stable they are is self-evidently important. But 
so is the notion that no family can ever be made impregnable, that families are social structures 
existing within larger social structures.
 
Robert Sampson, a sociologist at Harvard who focuses on crime and urban life, notes that in 
America’s ghettos, “like things tend to go together.” High rates of incarceration, single-parent 
households, dropping out of school, and poverty are not unrelated vectors. Instead, taken 
together, they constitute what Sampson calls “compounded deprivation”—entire families, entire 
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neighborhoods, deprived in myriad ways, must navigate, all at once, a tangle of interrelated and 
reinforcing perils.
 
Black people face this tangle of perils at its densest. In a recent study, Sampson and a co-author 
looked at two types of deprivation—being individually poor, and living in a poor neighborhood. 
Unsurprisingly, they found that blacks tend to be individually poor and to live in poor 
neighborhoods. But even blacks who are not themselves individually poor are more likely to live 
in poor neighborhoods than whites and Latinos who are individually poor. For black people, 
escaping poverty does not mean escaping a poor neighborhood. And blacks are much more likely 
than all other groups to fall into compounded deprivation later in life , even if they managed to 
avoid it when they were young.
 
“It’s not just being poor; it’s discrimination in the housing market, it’s subprime loans, it’s drug 
addiction—and then all of that following you over time,” Sampson told me recently. “We try to 
split things out and say, ‘Well, you can be poor but still have these other characteristics and 
qualities.’ It’s the myth of the American Dream that with initiative and industriousness, an 
individual can always escape impoverished circumstances. But what the data show is that you 
have these multiple assaults on life chances that make transcending those circumstances difficult 
and at times nearly impossible.”
 
. . .
 
Black residents of Detroit had to cope not just with the same structural problems as white 
residents but also with pervasive racism. Within a precarious economy, black people generally 
worked the lowest-paying jobs. They came home from those jobs to the city’s poorest 
neighborhoods, where most of them used their substandard wages to pay inflated prices for 
inferior housing. Attempts to escape into white neighborhoods were frustrated by restrictive 
covenants, racist real-estate agents, block associations, and residents whose tactics included, as 
Sugrue writes, “harassment, mass demonstrations, picketing, effigy burning, window breaking, 
arson, vandalism, and physical attacks.” Some blacks were richer than others. Some were better 
educated than others. But all were constricted, not by a tangle of pathologies, but by a tangle of 
structural perils.
 
. . .
 
The blacks incarcerated in this country are not like the majority of Americans. They do not 
merely hail from poor communities—they hail from communities that have been imperiled 
across both the deep and immediate past, and continue to be imperiled today. Peril is 
generational for black people in America—and incarceration is our current mechanism for 
ensuring that the peril continues. Incarceration pushes you out of the job market. Incarceration 
disqualifies you from feeding your family with food stamps. Incarceration allows for housing 
discrimination based on a criminal-background check. Incarceration increases your risk of 
homelessness. Incarceration increases your chances of being incarcerated again. “The prison 
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boom helps us understand how racial inequality in America was sustained, despite great 
optimism for the social progress of African Americans,” Bruce Western, the Harvard sociologist, 
writes. “The prison boom is not the main cause of inequality between blacks and whites in 
America, but it did foreclose upward mobility and deflate hopes for racial equality.”
 
If generational peril is the pit in which all black people are born, incarceration is the trapdoor 
closing overhead. “African Americans in our data are distinct from both Latinos and whites,” 
Robert Sampson told me. “Even when we control for marital status and family history of 
criminality, we still see these strong differences. The compounded deprivation that African 
Americans experience is a challenge even independent of all the characteristics we think are 
protective.”
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How U.S. Prisons Violate Three Principles of Criminal Justice 
Aeon, September 19, 2016.  

Editors’ Note: This article from Professor Judith Lichtenberg provides a broad indict of 
America’s prison system. It argues its punishments are not proportional, the punishments 
reinforce racial inequality, and that retribution cannot justify its present state.

—
 
The United States has 5 percent of the world's population but 25 percent of its prisoners. Right 
now, 2.2 million people are locked up across the country, and while crime has been decreasing 
since the 1990s, rates of imprisonment are at historic highs. Americans across the political 
spectrum are deeply dissatisfied with this state of affairs, and agree that mass incarceration costs 
too much and achieves too little. But there's also much disagreement — about the role of 
systemic racism, about the causes of police violence, about the importance of personal 
responsibility and retribution.
 
Nevertheless, people can find common ground on three fundamental moral norms that should 
govern the use of imprisonment as punishment. First, punishments should be proportional to 
crimes. Second, like cases should be treated alike. Third, criminal punishment should not do 
more harm than good. Unfortunately, the U.S. system violates each of these principles.
 
Proportionality requires that the punishment fit the crime. This is more than a mere cliché. It 
means punishments should be neither excessive nor insufficient. Imprisonment for a parking 
ticket would be wrong, but so would a slap on the wrist for murder.
 
There's no precise formula for proportionality, but its opposite is often easy to spot. In 2012, 
about 10,000 people serving life sentences in the U.S. had been convicted for non-violent 
offenses. Altogether, nearly 50,000 people in the U.S. are serving sentences for life without 
parole; in the United Kingdom, with about a fifth the population, the number is around 50.
 
A major cause of the burgeoning prison population is the rise of mandatory minimum sentencing 
laws that force judges to hand out fixed terms for particular crimes. Such harsh punishments 
were endorsed by the U.S. Supreme Court in 1991, in a case concerning a first-time offender 
sentenced to life without parole for possessing drugs. The majority decision in Harmelin v 
Michigan, written by the late Justice Antonin Scalia, found that the constitutional ban on cruel 
and unusual punishment didn't prohibit disproportionate sentences. (However, three of the judges 
who concurred with Scalia found that 'grossly disproportionate sentences' were not permissible, 
and the dissenting justices held that the Constitution does contain a proportionality requirement.)
 
Even if the Court was right about the Constitution, disproportionate sentences violate a basic 
moral principle: Punishments shouldn't exceed the severity of the crimes they address. Scalia 
argued that even if Harmelin's punishment was cruel, it wasn't unusual — and that to be 

nhsdlc.cn 

http://nhsdlc.cn
https://aeon.co/ideas/how-us-prisons-violate-three-principles-of-criminal-justice


!29

unconstitutional a sentence must be both. On this interpretation, if hanging and quartering were 
common, it would pass constitutional muster. From a moral point of view, however, cruelty 
should be sufficient to prohibit a form of punishment.
 
A second fundamental principle of criminal justice comes from Aristotle: Treat like cases alike. 
If two offenses are similar — in their degree of seriousness or in the character and circumstances 
of the person who did them — they should be punished in a similar fashion. But arbitrariness and 
discrimination are all too common. In 1972, in Furman v Georgia, the U.S. Supreme Court struck 
down existing death-penalty statutes on the grounds that they were riddled with capriciousness 
and inconsistency, and that they discriminated against minorities and the poor. The death penalty 
was put on hold throughout the U.S. for four years, until some states reformed their statutes to 
meet constitutional requirements.
 
Obviously, unfair decisions don't apply only to the death penalty; they exist throughout the 
criminal justice system. By the time an African-American man without a high school diploma is 
in his mid-30s, there's a nearly 70 percent chance that he will have spent time in prison. Black 
men in the U.S. have a higher risk of incarceration than of employment. And although five times 
as many white people report using drugs as African-Americans, black people are imprisoned at 
10 times the rate of whites. At every stage — stops, arrests, prosecutions, convictions, sentences 
— racial discrimination is the rule rather than the exception.
 
Finally, there's the axiom that punishment must not do more harm than good. The most obvious 
costs of prison are monetary: The U.S. pays around $30,000 per inmate per year, funded by 
billions of dollars from the federal budget. Custody is the most expensive form of punishment. 
This money could be used instead to treat addiction, a significant cause of criminal activity, and 
to improve conditions for communities where crime is endemic.
 
Prisons are also spectacularly ineffective at stopping crime. More than half the prisoners released 
in 2005 were rearrested within 12 months, according to research from 2014, and more than two-
thirds were arrested by the end of their third year. A recent study by the U.S. Sentencing 
Commission found that almost a third of federal offenders were reconvicted within eight years, 
while evidence from Texas suggests that jailing people makes them more likely to commit more 
serious crimes and branch out into new ones. Yet rehabilitation hasn't been a legislated aim of 
U.S. prison policy since 1984, when Congress instructed the newly formed U.S. Sentencing 
Commission that 'imprisonment is not an appropriate means of promoting correction and 
rehabilitation.'
 
Then there's the terrible burden that incarceration places on families and communities. When 
someone goes to prison, 65 percent of families find themselves unable to meet basic needs, 
according to the Ella Baker Center for Human Rights in California. Children of jailed parents, 
especially young people of color, are dramatically more likely to become homeless. In many 
jurisdictions, convicted felons can never vote, which means that their communities have even 
less of a voice than they would otherwise. And returning home after imprisonment isn't easy. 
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Convicted felons often struggle to find housing and employment, adding to the worries of their 
already-stressed families.
 
Some jurisdictions have adopted 'ban-the-box' policies that forbid employers from requiring 
applicants to indicate if they have a criminal record. But even these well-intentioned regulations 
can backfire. A recent experiment by the economist Amanda Agan and the legal scholar Sonja 
Starr found that ban-the-box policies in New York and New Jersey made employers more likely 
to discriminate against black jobseekers — seemingly because a lack of information about 
criminal convictions makes people more likely to judge applicants with characteristics (such as 
being African-American) that are statistically associated with higher rates of crime.
 
You might acknowledge the costs of imprisonment but think they're outweighed by the benefits. 
One possible benefit is 'general deterrence': the idea that would-be offenders are less likely to 
commit crimes because of the prospect of punishment. (We have already seen that those 
convicted of crime have high rates of recidivism; this is the province of 'specific deterrence'.) But 
it's unlikely that mandatory or severe penalties have a greater deterrent effect than milder 
sentences, according to Michael Tonry, a leading scholar of criminal justice, on the basis of his 
analysis of data and projections between 1975 and 2025. These findings are in keeping with the 
criminological maxim that it's not the severity but the certainty of punishment that deters people.
 
You could point to a different justification for punitive policies: the moral necessity of 
retribution. The philosopher Immanuel Kant argued that punishment rights the scales of justice 
that the criminal has tilted out of whack. The idea is that criminals deserve to suffer for what they 
have done, and that not to punish them is intrinsically wrong. Most people intuitively find this 
view at least somewhat persuasive, in no small part because of the retributive impulses we find 
lurking within ourselves. But there are at least three reasons to question whether we should act 
on these feelings.
 
First, many people who commit crimes have themselves suffered from deprivation, injustice, 
abuse, addiction, and mental illness. Morally, we cannot reduce people to the sum of their 
heredity and environment. But there's no denying that luck plays a large role in people's 
circumstances and whether they commit crimes, and that these contingencies should mitigate the 
pain we inflict on offenders whenever possible.
 
Second, there's the possibility of remorse and transformation. Retribution seems to imply that 
criminals must always be identified with their worst behavior. Of course, not everyone will 
experience sincere changes of heart. But to insist that offenders can do nothing to redeem 
themselves is both irrational and immoral.
 
Finally, there's the radical utilitarian argument first advanced by Cesare Beccaria and Jeremy 
Bentham in the 18th century, which claims that all pain is bad — even the pain of a wrongdoer. It 
follows from this view that inflicting harm can be justified only to prevent something worse, and 
so retribution for its own sake has no part to play in a fair system of justice.
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Even those who reject this radical view — who believe that retribution does have a place in the 
machinery of criminal justice — should agree that it cannot justify the evils we find in U.S. 
prisons today. The system's gross lack of proportionality, its failure to treat like cases alike, and 
its harmful consequences for prisoners and communities are incompatible with a humane and 
decent society.
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Prison Time Served and Recidivism 
The Pew Charitable Trusts, October 8, 2013.  

Editors’ Note: This article provides data arguing that current prison sentences are cost-
ineffective due to their limited impact on recidivism rates. This article also includes polls about 
the importance of reducing recidivism over other functions of the prison system. 

— 

The relationship between the length of prison terms and recidivism is one of the central points of 
debate in sentencing and corrections policy. Many people assert that longer prison terms are 
more effective at deterring future crimes because they set a higher price for criminal behavior 
and because they hold offenders until they are more likely to “age out” of a criminal lifestyle. 
Others argue the opposite—that more time behind bars increases the chances that inmates will 
reoffend later because it breaks their supportive bonds in the community and hardens their 
associations with other criminals. 

The strongest research finds that these two theories may cancel each other out. Several studies, 
looking at different populations and using varied methodologies, have attempted to find a 
relationship between the length of prison terms and recidivism but have failed to find a 
consistent impact, either positive or negative. 

Prison Time Served 
• Nationally, from 1990 to 2009, the average amount of time prisoners spent behind bars 

increased 36 percent, from 2.1 years to 2.9 years. 
• Prison terms for drug offenders grew at nearly the same rate (36 percent) as those for violent 

offenders (37 percent) over that period. 
• The state with the most rapid rise in time served was Florida, with a 166 percent increase. 
• Michigan had the longest average time served, 4.3 years. 
• The additional time served by offenders released in 2009, compared with those released in 

1990, cost states more than $10 billion. 

Impact on Recidivism and Overall Crime 
Longer prison terms seek to reduce crime through incapacitation and deterrence. Incapacitation 
is intended to decrease current criminal activity by holding offenders in prison where they cannot 
commit crimes against the public. Deterrence attempts to prevent future criminal activity, or 
recidivism, by setting a high enough punishment for the past crimes to dissuade offenders from 
committing new crimes. 

An analysis of data from three states—Florida, Maryland, and Michigan—found little or no 
evidence that longer prison terms for many nonviolent offenders produced either incapacitation 
or deterrence effects.  That is, the extra time behind bars neither prevented crimes during the 
period of incarceration nor kept offenders from committing crimes once released from prison. 
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The study found that significant proportions of nonviolent inmates released in these states in 
2004 could have served three months to as much as two years less without any decline in public 
safety, dramatically reducing prison populations and costs: 

• Florida:  14 percent of nonviolent offenders could have served shorter sentences, reducing 
the prison population by as much as 2,600 inmates and saving $54 million. 

• Maryland:  18 percent, with reductions of up to 800 and savings of $30 million. 
• Michigan:  24 percent, with reductions of as much as 3,300 inmates and savings of $92 

million. 

In sum, for many offenders, longer prison terms boost taxpayer costs but add little to no overall 
reduction in crime. 

Public Opinion 
In national- and state-level opinion surveys, voters overwhelmingly rank reducing recidivism 
ahead of requiring nonviolent offenders to serve longer prison terms: 

• Nearly 90 percent support shortening prison terms by up to a year for low-risk, nonviolent 
offenders if they have behaved well in prison or completed programs. 

• More than 80 percent of poll respondents from households in which someone has been a 
victim of a violent or nonviolent crime agree with the statement “It does not matter whether a 
nonviolent offender is in prison for 18 or 24 or 30 months.  What really matters is that the 
system does a better job of making sure that when an offender does get out, he is less likely 
to commit another crime.” 
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White House Report on Mass Incarceration 
Executive Office of the President of the United States, April, 2016.

Editors’ Note: The following is an excerpt from the same Obama White House report included 
earlier in the research packet. It includes statistics that highlight the economic and social harms 
of mass incarceration. Key points are set in bold. 

—

Economics can provide a useful lens for thinking about the costs and benefits of criminal justice 
reform.

Improving safety and reducing crime are central goals of the criminal justice system.
 
• Though crime rates have declined substantially over recent decades, the benefits of  
eliminating existing crime are still extensive, likely totaling hundreds of billions of dollars each 
year.
 
• The benefits of reducing crime include lowering direct damages to property and medical  
costs, as well as indirect costs of pain, suffering, fear, reduced quality of life or loss of life.  

Criminal justice policies have the capacity to reduce crime, but the aggregate crime-
reducing benefits of incarceration are small and decline as the incarcerated population 
grows.
 
• Given that the U.S. has the largest prison population in the world, research shows that further 
increasing the incarcerated population is not likely to materially reduce crime.  

• Economic research suggests that longer sentence lengths have little deterrent impact on  
offenders. A recent paper estimates that a 10 percent increase in average sentence length  
corresponds to a zero to 0.5 percent decrease in arrest rates.  

• Emerging research finds that longer spells of incarceration increase recidivism. A recent study 
finds that each additional sanction year causes an average increase in future offending of 4 to 7 
percentage points. 
 
Investments in police and policies that improve labor market opportunity and educational 
attainment are likely to have greater crime-reducing benefits than additional incarceration.  

• Expanding resources for police has consistently been shown to reduce crime; estimates from 
economic research suggest that a 10 percent increase in police force size decreases crime by 3 to 
10 percent. 
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The direct government costs of the criminal justice system are significant.  

• Real expenditures on the criminal justice system as a whole total over $270 billion, or $870 per 
capita and have grown by over 70 percent in the last two decades.
 
• Real spending on incarceration totaled over $80 billion, or more than $260 per capita. In 2013, 
11 states spent more on corrections than on higher education.
 
• Relative to average rates in the world, the United States employs 2.5 times more corrections 
officers per capita, while we employ 30 percent fewer police officers per capita.
 
• The large and increasing costs of the criminal justice system reflect an increase in enforcement 
over time, and potential adjustments to current policy could provide real Savings.
 
Criminal justice policies also generate a number of indirect costs, or collateral 
consequences, for individuals with criminal records, their families, and their communities.  

• Having a criminal record makes it more difficult to find employment. Recent job application  
experiments find that applicants with criminal records were 50 percent less likely to receive  
an interview request or job offer, relative to identical applicants with no criminal record, and  
these disparities were larger for Black applicants. The formerly incarcerated earn 10 to 40  
percent less than similar workers without a history of incarceration.
 
• The probability that a family is in poverty increases by nearly 40 percent while a father is  
incarcerated.
 
• Because incarceration secludes individuals from their families and communities, it decreases 
the likelihood of marriage and increases the likelihood of divorce.
 
• It is estimated that more than 5 million children have a parent that has ever been incarcerated, 
and rates of parental incarceration are 2 to 7 times higher for Black and Hispanic children than 
White children. Parental incarceration is a strong risk factor for a number of adverse outcomes, 
including antisocial and violent behavior, mental health problems, school dropout, and 
unemployment.  
 

Given the total costs, some criminal justice policies, including increased incarceration, fail a 
cost-benefit test.
 
• Economic researchers have evaluated the costs and benefits of policies in different criminal  
justice areas and find that relative to investments in police and education, investments in  
incarceration are unlikely to be cost-effective.
 
• Moreover, cost-benefit evaluations of incarceration and sentencing often fail to consider  
collateral consequences, which would render these policies even more costly.  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• CEA conducted cost-benefit tests of three policies: increasing incarceration, investing in police, 
and raising the minimum wage.
 
• We find that a $10 billion dollar increase in incarceration spending would reduce  
crime by 1 to 4 percent (or 55,000 to 340,000 crimes) and have a net societal benefit  
of -$8 billion to $1 billion dollars.
 
• At the same time, a $10 billion dollar investment in police hiring would decrease crime  
by 5 to 16 percent (440,000 to 1.5 million crimes) have a net societal benefit of $4 to  
$38 billion dollars.
 
• Drawing on literature that finds that higher wages for low-income individuals reduce  
crime by providing viable and sustainable employment, CEA finds that raising the  
minimum wage to $12 by 2020 would result in a 3 to 5 percent crime decrease  
(250,000 to 510,000 crimes) and a societal benefit of $8 to $17 billion dollars.

The Administration is committed to a holistic approach to criminal justice reform that 
creates a fairer and smarter system in the community, the cell block and the courtroom.

• Investments in early childhood, including limiting out of school suspensions, can reduce 
involvement with the criminal justice system, while increasing resources for police, community 
policing, and enhanced police transparency can improve community safety and build trust.

• In order to foster law enforcement agencies that both build trust and keep communities safe, 
investments in police hiring should also be accompanied by support for community policing 
strategies and evaluation of best practices.

• Addressing criminal record employment restrictions, through expanding record
expungement, “banning-the-box”, and limiting blanket criminal record exclusions in
occupational licensing laws, as well as improving access to health care and housing can help 
reduce the collateral consequences of convictions.

• Working with Congress and the States to rationalize the ways we impose sentences, and
reduce high rates of incarceration, will make our criminal justice system fairer, smarter, and more 
cost-effective. To further these goals, the Administration is also working with State and local 
jurisdictions to implement new approaches to fines, fees, and bail that do not criminalize poverty.

• Fixing the conditions in the cell block and offering more job training for inmates can reduce 
barriers to reentry and decrease recidivism.
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The Reality of Serving Life Without Parole 
The American Civil Liberties Union, “A Living Death: Life Without Parole For Nonviolent 
Offenses,” November 2013 

Editors’ Note: Many articles in this research packet frame the debate in economic or social 
policy terms. The following excerpt is from a long report about nonviolent criminals serving life 
without parole (LWOP) sentences. It examines the damaging human impacts of serving lifelong 
prison sentences. While only a small number of nonviolent criminals (roughly 3,000, according 
to this report) are serving lifelong sentences, many of the impacts described apply to temporary 
prisoners as well. 
  
— 

Life without parole is essentially a sentence to die in prison: prisoners are not released. They are 
categorically ineligible for parole, and once their post-conviction appeals are exhausted, their 
only chance for release is rarely-granted commutation or clemency by the president or governor 
of their state or similarly infrequent compassionate release shortly before they die. Federal lifers 
are ineligible for “good time” credit or parole, which was abolished for anyone convicted in 
federal courts after November 1, 1987, so in the federal system, a life sentence means death in 
prison. Without a date on which they know they will be set free, prisoners wake up each day 
facing a lifetime of imprisonment with no hope of release. They grow old, fall ill, and eventually 
die behind bars.  

Prisoners with whom the ACLU spoke or corresponded reported experiencing profound negative 
psychological impact from their sentences. In interviews with the ACLU, prisoners reported 
feelings of unremitting hopelessness, loneliness, anxiety, depression, fear, isolation from family 
and their community, and suicidal thoughts. Some have attempted suicide, and others expressed 
the wish for death so that their suffering would end. Many struggle to find purpose or meaning in 
their lives. Prisoners described the anguish of being separated from family, being unable to be 
present to parent their children or support aging and ailing parents, missing funerals of parents 
and siblings who died during their incarceration, being forgotten by friends and family, and 
facing the prospect of growing old and dying in prison without any hope for release. 

… 

Hopelessness, Depression, and Suicidal Thoughts and Attempts  
Imprisonment with no release date causes psychological trauma. Clinical research on the 
psychological consequences of LWOP and other death-in-prison sentences suggests that the 
mental health impact of LWOP sentences differs from parole-eligible sentences in which a 
prisoner has a release date that he or she is likely to reach during his or her lifetime. 

The Sentencing Project found that a higher percentage of LWOP prisoners suffered from mental 
illness—primarily serious depression—than parole-eligible prisoners with a life sentence. 
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Studies on the mental health consequences of indefinite detention have found that the indefinite 
terms of detainees’ confinement causes them to develop feelings of hopelessness and 
helplessness that lead to depressive symptoms, chronic anxiety, despair, and suicidal ideation. 

Dr. Terry Kupers, a psychiatrist who specializes in the mental health effects of incarceration and 
has more than four decades of clinical experience as a psychiatrist in prisons, told the ACLU that 
the despair caused by the lack of hope of being released reverberates through prisoners’ 
psychological lives. He said of the particular despair experienced by prisoners serving LWOP, 
“It’s part of the requirement for normal human development and psychology to have a vision for 
yourself in the future so that you have a goal. So that you can imagine that things will get better 
in the future. It’s the view of the future, and it’s the hope that things will get better—there’s 
always the hope that things will get better. But when you get LWOP, there’s such a starkness to 
it, you are never going to get out of here. That leads to a kind of despair, the despair of ever 
having another life, because in prison with LWOP that just gets wiped out.” 

… 

Isolation from Family 
An LWOP sentence can shatter familial bonds, and, like other prisoners, prisoners serving LWOP 
are isolated from family and have severely limited contact with loved ones. LWOP and other 
long sentences have devastating emotional, social, and economic consequences for prisoners, 
their children, their spouses or partners, and their parents and extended family. The prospect of 
no reunification outside prison walls ends prisoners’ otherwise stable marriages. It limits the role 
they can play in their children’s lives, as they miss out on their children’s first steps, graduations, 
marriages, births of grandchildren, and day-to-day parenting. It causes prisoners guilt and 
constant worry about being unable to care for children and elderly or ill parents. In many cases, 
because of their sentences, prisoners serving LWOP are barred from attending the funerals of 
their parents and children, compounding the grief they experience when a loved one dies. Some 
prisoners who have served more than a decade in prison told the ACLU that they are completely 
isolated and bereft of outside support or concern, as their family members have died off and they 
have not had a visitor or contact to call outside prison walls for years. 

… 

Prison Conditions 
Prisoners condemned to die in prison generally are housed in maximum- and medium-security 
facilities with few privileges, far away from any relatives. They are often housed in overcrowded 
and dangerous prisons. They may be confined to small cells and crowded group cells, receive 
inadequate or subpar food and hygiene, and have limited access to fresh air and sunlight. Their 
day-to-day lives are marked by lack of privacy, shakedowns, lockdowns, full-body searches, and 
extensive and intrusive control over every aspect of their lives. They are sometimes held in 
solitary confinement and punitive isolation, and they may be confined to their cells for long 
periods during lockdowns.  
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They witness—and constantly fear—violence and assault. They are surrounded by fights and 
constant yelling from guards and other inmates. They confront the animosity of correctional 
staff, some of whom humiliate and mistreat them at times. They suffer delays in receiving 
medical care and necessary medication, and they often receive inadequate mental health care and 
drug treatment services. They work prison jobs that pay only 2 cents to $1.15 an hour, and they 
have to pay exploitative telephone rates that can be 15 times higher than regular rates. They have 
limited access, if any, to computers, prison libraries, and useful legal resources.  

… 

Violence  
More than 75 percent (76.9 percent) of the prisoners surveyed by the ACLU reported that they 
had been assaulted or had witnessed other prisoners being assaulted or killed killed in acts of 
prison violence while serving their sentences. Many reported witnessing stabbings and severe 
beatings, which they described as being part of everyday prison life; some reported witnessing 
murders. Some also reported witnessing prison guards assault inmates. Several were victims of 
stabbings, beatings, and assaults themselves, and they complained of prison guards’ failures to 
protect them from attacks by other inmates. Many of the prisoners with whom the ACLU spoke 
or corresponded had never been convicted of a violent crime nor witnessed such violence before 
being incarcerated, and they reported being shocked and traumatized by the violence they have 
been exposed to in prison.  
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Case Study: California Proposition 47 
Ballotpedia 

Editors’ Note: This article introduces California’s Proposition 47, which was passed in 2014. 
The law reduced the status of some nonviolent crimes to misdemeanours, in order to reduce the 
prison population. 

— 

What did the measure do? 
The initiative: 
• Classified “non-serious, nonviolent crimes" as misdemeanors instead of felonies unless the 

defendant has prior convictions for murder, certain physical assaults, or certain gun crimes. 
• Permitted re-sentencing for those currently serving a prison sentence for any of the offenses 

that the initiative reduces to misdemeanors. Under Proposition 47, 10,000 inmates were 
eligible for resentencing, according to Lenore Anderson of Californians for Safety and 
Justice. 

• Required a “thorough review” of criminal history and risk assessment of any individuals 
before re-sentencing to ensure that they do not pose a risk to the public. 

• Created a Safe Neighborhoods and Schools Fund. The fund was set to receive appropriations 
based on savings accrued by the state during the fiscal year, as compared to the previous 
fiscal year, due to the initiative’s implementation. Estimates ranged from $150 million to 
$250 million per year. 

• Distributed funds from the Safe Neighborhoods and Schools Fund as follows: 25 percent to 
the Department of Education, 10 percent to the Victim Compensation and Government 
Claims Board, and 65 percent to the Board of State and Community Correction. 

Which crimes were affected? 
The measure required misdemeanor sentencing instead of felony for the following crimes: 
• Shoplifting, where the value of property stolen does not exceed $950 
• Grand theft, where the value of the stolen property does not exceed $950 
• Receiving stolen property, where the value of the property does not exceed $950 
• Forgery, where the value of forged check, bond or bill does not exceed $950 
• Fraud, where the value of the fraudulent check, draft or order does not exceed $950 
• Writing a bad check, where the value of the check does not exceed $950 
• Personal use of most illegal drugs 

… 

Effects 
Following Proposition 47's approval in November 2014, inmate populations in prisons began to 
fall across California. In Los Angeles, which had the country's largest jail system, the inmate 
population fell from 18,601 in November 2014 to 17,285 in January 2015. According to Jody 
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Sharp, a commander with the Los Angeles County Sheriff's Department, narcotics arrests fell 
one-third and bookings fell by a quarter in January 2015 relative to the previous year. 

A February 2015 report from the state’s Legislative Analyst’s Office claimed that although 
Gov. Jerry Brown's budget assumed a reduction of 1,900 inmates in 2015-16 due to Proposition 
47, this was likely an underestimation of the measure’s effects. The report estimated that state 
savings would range from $100 million to $200 million beginning in the 2016-17 fiscal year. The 
governor reduced his proposed annual budget by $73 million and cut the use of private prison 
beds in half because of earlier-than-expected reductions from Proposition 47. 

As a result of jail population reductions from the proposition, Los Angeles County was one of 
several counties that were able to end "early release," a practice implemented in response to 
realignment. The Board of State and Community Corrections also credited the measure for a 
decreased early release trend statewide. In other counties, such as Alameda County and Orange 
County, sheriffs closed parts of jails after reductions. Orange County was able to rent out empty 
jail beds to the federal government for immigration detainees. In San Joaquin County, a 
reduction in crowding allowed staff to focus more on rehabilitative programs in the county jail. 

Garrick Byers, President of the California Public Defenders Association, viewed Proposition 47 
as working. He said, "It reduced the punishment for many crimes from an excessive punishment 
to a punishment that's more in line with what the crime is. They're still getting a criminal 
punishment, nobody's getting off free. But it is more commonly probation, more commonly a 
lower lock-up time, more commonly a punishment that is going to result in rehabilitation.” 

U.S. Sen. and 2016 presidential candidate Rand Paul (R) praised Proposition 47 in June 2015. He 
said, "California’s actually done some good things. Proposition 47 about a year ago or six 
months ago took some of the minor drug felonies and made them misdemeanors and, from my 
understanding, you have more room in your prisons now for violent criminals. They’re not 
getting out early.” 

Others viewed Proposition 47 as being short-sighted. Los Angeles City Councilman and former 
LAPD chief Bernard Parks noted that while drug-related arrests fell, thefts and residential 
burglaries rose. He stated, "But what they failed to consider is that people who are using drugs 
are also committing other crimes. How do they stay heroin users? How do they support their 
habit? … People don't want to understand that I can't be a crack addict and have a profession. 
Nobody's giving me drugs. I rob and burglarize and steal.” 

KCRA looked into whether inmates released under Proposition 47 ended up back in custody. The 
news site noted the following on March 16, 2015: 
• In Placer County, 28 inmates have been released since November 2014 and four ended up 

back in custody. Thus, 14 percent of those released ended up back in custody. 
• In Stanislaus County, 127 inmates have been released and 12 ended up back in custody. That 

is a nine percent return rate. 
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• In Sacramento County, 42 inmates have been released and 25 are back in custody. In other 
words, 60 percent ended up back in custody. 

• The California Department of Corrections and Rehabilitation has released 3,068 inmates 
since November and 14 have ended up back in the system. That is a return rate of 0.5 percent. 
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Con Evidence 

Longer Jail Sentences Do Deter Crime (But Only Up to a Point) 
The Economist, May 29, 2016. 
 
Editors’ Note: This article explains a study’s insight into the effectiveness of longer sentences as 
a deterrent effect. While criminals are less responsive to future threats than the average person, 
they still respond to the severity of sentencing in certain instances. This may suggest that limiting 
punishments of non-violent criminals to not include prison may weaken the severity of 
punishments too much, which would weaken deterrence against crime. 

— 

Do criminals trade short-term gain for long-term pain? Economists have long suspected that 
those who commit crimes place less value on the future than law-abiding citizens. But they have 
mostly struggled to find hard evidence that criminals think about sentence lengths at all. A 
review by Steven Durlauf of the University of Wisconsin and Daniel Nagin at Carnegie Mellon 
University found little evidence that criminals responded to harsher sentencing, and much 
stronger evidence that increasing the certainty of punishment deterred crime. This matters for 
policy, as it suggests that locking vast numbers of people in jail is not only expensive, but useless 
as a deterrent.  

A new working paper presented at the Royal Economic Society annual conference, by Giovanni 
Mastrobuoni at the University of Essex and David Rivers at the University of Western Ontario, 
provides new evidence that the story is a little more nuanced; criminals do value the future, just 
not as much as the average person. Harsher sentences work as a deterrent, but only up to a point. 

The economists take advantage of an Italian policy reform in 2006, where more than a third of 
the Italian prison population was released. Their get-out-of-jail-free card came with one caveat: 
if they were caught breaking the law again, their unserved sentence would be automatically 
added to the new one. This was a boon for the economists, as it meant that otherwise very similar 
people faced gentler or harsher sentences for future crimes, depending on how much time they 
had left on their existing sentence (i.e. when they had committed their original crime). The 
economists combined this with information on reoffending rates, to see if people with harsher 
sentences were less likely to reoffend.  

They found that the convicts did seem to respond to the harsher sentences. They estimated that 
previously convicted criminals discount the future at a rate of 0.74: in other words, they care 
about events in one year’s time around three quarters as much as events today. This compares to 
discount rates of around 0.95 more common in the population at large. The economists compare 
different groups; the highly educated are most sensitive to heftier sentences, while immigrants 
and drug-offenders are least sensitive. Their study is limited as it concentrates on a group of 
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people who have already served jail time, who might be quite different to the wider population of 
potential criminals. For example, they are more likely to be aware of sentencing rules, and so 
could be more sensitive to the deterrent effects of longer sentences. 

With that caveat in mind, their results have several implications for criminal justice policy. First, 
longer sentences might work better to deter white-collar crime than drug offenses. Second, while 
longer sentences do have some deterrent effect, they are concentrated in the first few years. A 
mandatory minimum sentence of ten years with a threat of an extra ten depending on the nature 
of the crime may deter some crimes. But the extra ten years will be less effective as a deterrent 
than the threat of five years on top of a five year mandatory minimum. According to the 
estimates in the paper, criminals worry about the extra five years four times as much as the extra 
ten. 

This result should be a win-win for policymakers. Shorter mandatory minimum sentences could 
improve the deterrent effect of (discretionary) extra jail time for worse crimes, save public 
money, and restore people's freedom. Policymakers in America, where 2.2 million Americans 
were incarcerated in 2014, seem to be coming round to this idea. Reform of the criminal justice 
system is one of the few causes that still has bipartisan support; the Sentencing Reform and 
Corrections Act of 2015, which would reduce mandatory minimum sentences for crimes 
including some drug offenses, is currently going through Congress. And last week, the Maryland 
Senate approved a bill that would put more emphasis on treatment rather than punishment.  

Economists have a lot to offer in this field, as they can work out which (and how much) 
incentives matter. But policymakers should use their results with care; although criminals may 
adjust their decisions depending on the severity of punishment and the chances of getting caught, 
their preferences may not be fixed. Understanding why criminals are short-termist could be just 
as important for cutting crime as knowing how to set sentences. 

nhsdlc.cn 

http://nhsdlc.cn


!45

Prison Can Lower Recidivism for Nonviolent Offenders 
Drexel University News, “Research Shows Clear Rules Can Lower Recidivism for Non-Violent 
Drug Offenders,” October 30, 2017. 

Editors’ Note: This article explains how prison sentences can be an effective tool at reducing 
recidivism for nonviolent offenders, especially drug offenders.  

— 

With prison systems across the country clogged with inmates, including the 50,000 residing in 
Pennsylvania’s Department of Corrections, state governments are investing heavily in efforts to 
keep offenders from returning once they’ve served their time. Despite these efforts, nationally 
more than 67 percent of offenders end up back behind bars. One Drexel University researcher 
believes it could be due to a simple lack of communication and consistency. 

Jordan Hyatt, PhD, JD, an assistant professor in the College of Arts and Sciences, has been 
working for a number of years to lower the recidivism rate in Pennsylvania, where 
maintaining the state’s sizeable prison system costs taxpayers $20,000 per inmate annually. 

“High rates of recidivism are representative of the failure of the current prison systems to 
achieve its goals of deterrence and rehabilitation,” said Hyatt. “We needed to make the system 
more effective.” 

Hyatt began working with the Pennsylvania Department of Corrections in 2014 to evaluate 
innovative criminal justice interventions happening throughout the country. During this time, he 
came across a program that was having success in reducing recidivism in Hawaii and became 
intrigued with what it could do if implemented in Pennsylvania. 

Hawaii’s Opportunity Probation with Enforcement (HOPE) program was created by First Circuit 
Judge Steve Alm in 2004. The program created more opportunities to avoid incarceration and 
implemented, what Alm called a “swift and certain” punishment system, which made clear to 
each parolee, exactly what would happen if they violated their conditions of probation. 

Hyatt saw this as a program that could also work in Pennsylvania because it provided a clear set 
of rules, regulations and reactive consequences — as opposed to Pennsylvania’s procedures, that 
were not consistent or particularly well-understood by parolees. 

Together with officials from the Department of Corrections, Hyatt modified Hawaii’s program to 
create a system that could lower re-offense rates in Pennsylvania. The State Intermediate 
Punishment program, based on its Hawaiian counterpart, was dubbed SIP-HOPE and went into 
effect in 2014, starting with offenders in transitional housing communities who are low-risk, 
non-violent offenders not fully released but also, not in prison. 
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The Department of Corrections implemented SIP as a 24-month structured sentence for non-
violent drug offenders, incorporating inpatient/outpatient drug treatment. Under the plan, 
participants remain in the community correction centers, or half-way houses, for the latter 
portion of their sentence, rather than going to jail. The parolees are given clear rules, which are 
also posted in the correction centers. The rules include a ban on illicit drugs and alcohol, which is 
enforced by regular breathalyzer tests in the center and random drug testing. 

“Before, when parolees would break rules, and test positive for drugs, nothing immediate would 
happen,” says Hyatt. “They could test positive over and over again – but eventually, in no 
specific time-frame, however, they are sent back to serve the rest of their term in jail.” 

According to Hyatt, these unclear expectations and inconsistent penalties were problematic and 
made it more difficult for inmates to assimilate into society. 

By contrast, when SIP participants violate the conditions of the program they receive an 
immediate response. First-time violators spend 24-hours in prison and repeat offenders receive 
increased prison time and can be expelled from the program. But once their sanctions are 
completed, inmates are permitted to resume the program as if no violation had occurred. And 
participants are regularly informed that addiction treatment is available. 

Hyatt and his colleagues Geoffrey Barnes at Cambridge University and Samuel DeWitt at the 
University of North Carolina at Charlotte, have been working with the Department of 
Corrections to monitor the progress of the program and they have found the initial results to be 
quite promising. 

“The results of this study show an impressive 13 percent reduction in re-arrests among SIP-
HOPE participants,” said Bret Bucklen, director of research and planning for the Pennsylvania 
Department of Corrections. “Further, SIP-HOPE participants spent fewer days in prison or jail, 
demonstrating the ability of this approach to not only reduce crime, but also to reduce the use of 
costly prison beds.” 

With the positive results of the program, the Department of Corrections plans to expand it to 
more community centers across the state. 

The Department and Hyatt are now focusing on ways to implement it across departments and to 
test whether the program could be adapted to include a broader range of prison profiles and 
inmate risk levels. He is also looking at how behavior modification can alleviate prison costs, 
overcrowding and ultimately, hold individuals accountable so that they may return to their 
communities sooner with better footing and a sense of accountability for their actions. 
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Retribution: The Central Aim of Punishment 
Harvard Journal of Law and Public Policy, Fall 2003. 

Editors’ Note: This article argues that retribution must be the foundation for a fair and just 
criminal justice system. Importantly, retribution being good does not tell us what a proportional 
and just punishment is in specific policy contexts. Therefore, if retribution is determined to be 
good, debaters should then debate about whether prison fulfills the obligation of retribution 
better than alternatives in the debate. 
  
— 
  
An important conclusion from these premises is that justice requires individuals to accept the 
pattern of liberty and restraint specified by political authorities. By accepting the established 
apparatus of political society and by observing its requirements, legal liberty for all is equalized. 
The central wrong in crime, therefore, is not that a criminal causes harm to a specific individual, 
but that the criminal unfairly usurps liberty to pursue his own interests and plans in a manner 
contrary to the common boundaries delineated by the law. (Alternately, where the crime is one of 
negligence, the offender demonstrates that he is unwilling to make the requisite effort to stay 
within the legally or morally required pattern of action or restraint.) From this perspective, it is 
clear that the entire community-save the criminal-is victimized by crime. The criminal's act of 
usurpation is equally unfair to everyone else, in that he has gained an undue advantage over 
those who remain inside the legally required pattern of restraint.8 
  
Depriving the criminal of this ill-gotten advantage is therefore the central focus of punishment. 
Since that advantage primarily consists of a wrongful exercise of freedom of choice and action, 
the most appropriate means to restore order is to deprive the criminal of that freedom. 
Punishment may include sensory deprivation, even transient pain, which will likely be 
experienced by the criminal as "suffering." Hart notwithstanding, however, the essence of 
punishment is to restrict a criminal's will by depriving him of the right to be the sole author of his 
own actions. The goal of punishment, in short, is the undoing of the criminal's bold and unjust 
assertion of his own will. Punishment assures society both that crime does not pay and that 
observing the law is important; by doing so, it restores fundamental fairness and equality. 
  
. . . 
  
I do not suggest that we entirely abandon other traditional justifications for punishment, for they 
may serve as valuable secondary aims. For example, a retributive system able to effectively 
detect crimes and apprehend criminals would also include considerable deterrence in the 
traditional sense, namely, the threat of bad consequences to motivate compliance among those 
tempted to commit crimes. Further, retribution also includes a second type of deterrence, which 
provides reassurance to the law-abiding that those who voluntarily obey the laws will not be 
sacrificed to those who would not. 
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The adoption of retribution as the philosophical basis for punishment therefore provides a 
powerful, multi-faceted justification far beyond that proffered by the alternatives. Retribution 
certainly includes elements of deterrence, incapacitation, and rehabilitation, but it also ensures 
that the guilty will be punished, the innocent protected, and societal balance restored after being 
disrupted by crime. Retribution is thus the only appropriate moral justification for punishment. 
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On the Harms of Rehabilitation 
Vox, August 18, 2015. 

Editors’ Note: This article outlines two problems in the conversation and literature about 
criminal justice in the United States, particularly about non-violent offenders. First, it dispels the 
myth that drug users as a general category are not capable of other crimes and societal harms, 
and non-incarceration for non-violent drug users doesn’t actually fix any problems with the 
system. Second, it outlines a disadvantage of “rehabilitation” programs in sentencing, namely 
that this is not a good solution for drug criminals for a variety of reasons.  

— 

From President Obama on down, politicians are saying that America needs to stop locking up so 
many people. And from President Obama on down, they're saying that the way to do that is to 
reconsider the way we treat nonviolent drug offenders — to stop giving them long sentences, and 
to offer them alternatives, like drug treatment, so they can deal with the underlying problems that 
drove them to crime. 

It's a view that has long had public support. The public believes that "nonviolent drug offenders" 
are just a different kind of person than real criminals, and politicians are playing into that to 
encourage criminal justice reforms that target nonviolent offenders and rely heavily on a 
treatment-heavy approach to drug prisoners. 

If you believe all that, it's easy to believe that the prison problem is easy to fix. But it isn't — 
because there aren't that many nonviolent drug offenders in the grand scheme of the criminal 
justice system, and because there isn't as firm a distinction between "nonviolent drug offenders" 
and everyone else as the public likes to believe. 

Only 20 percent of prisoners in the United States are serving time for drug offenses. The number 
of prisoners that politicians are willing to consider "low-level, nonviolent" drug offenders is far 
smaller. And those offenders often aren't addicted to drugs, so drug treatment programs won't 
help them. 

If the problem is that too many people are in prison, focusing on nonviolent drug crimes isn't 
going to get very far toward addressing it. To really address America's over-incarceration 
problem, politicians and the public need to stop thinking that "nonviolent drug offenders" are 
different from, and safer than, people who have committed other kinds of crimes. 

Drug offenders are only 20 percent of prisoners — and they're not all nonviolent 
The majority of prisoners in the US are in state prisons. The majority of state prisoners are in 
prison for violent crimes. Drug offenders simply aren't the majority of American prisoners. 
They're about 20 percent. 
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Drug offenders are a plurality of federal prisoners, which is one reason politicians and the press 
focus on them so much: If Congress wanted to reduce the federal prison population, it would get 
the biggest bang for its buck by reducing drug sentences. But politicians at the state level often 
focus on drug offenders, as well, even though they make up only about 16 percent of people in 
state prisons. That's because they know the public is more sympathetic toward low-level drug 
offenders than to other types of criminals. 

In 2013 there were about 308,000 people serving state or federal sentences for drug crimes, 
according to the Bureau of Justice Statistics — about 20 percent of the total US prison 
population. But how many of those count as "low-level," "nonviolent" drug offenders, in the eyes 
of policymakers or the public? How many of them are the prisoners who America has agreed 
aren't a threat? 

Unfortunately, federal statistics don't provide a precise answer to this question. But the statistics 
we do have can give us a rough estimate. The government's prison statistics count people based 
on the most serious crime for which they're serving a sentence. So by definition, none of the 
308,000 drug prisoners in the US are currently in prison for committing a violent crime. For 
sentencing reform advocates, that's the same as saying they're nonviolent. But many politicians 
disagree. Prosecutors emphasize that many drug offenders are in prison for drug trafficking 
(which they consider "inherently violent"), and some are high-level operatives. Other 
government officials, including those working on sentencing reform in the Senate, think that 
"nonviolent" should exclude inmates whose crimes involved a weapon (which often just means 
they had weapons on them when arrested). 

How many people does that leave? Here's one clue: When the US Sentencing Commission 
considered allowing drug prisoners to appeal for shorter sentences last year, the Obama 
administration urged them to limit it to certain nonviolent offenders without significant criminal 
histories — and the exclusions they included would have cut the eligible number of prisoners 
from 51,000 to 20,000. While that doesn't encompass all federal drug prisoners, it seems that as 
many as half of federal drug prisoners wouldn't count as "low-level, nonviolent." At the state 
level, a 2002 study by the Sentencing Project found that 58 percent of state drug prisoners had 
"no history of violence or high-level criminal activity." 

Let's assume, conservatively, that only 40 percent of drug prisoners would be considered "high-
level" or "violent," or have long criminal histories. That still means that America's "nonviolent 
drug offenders" account for a paltry 12 percent of America's prisoners. 

Drug treatment won't help drug prisoners who aren't addicted 
Identifying who should benefit from more lenient criminal treatment is only half the battle. 
Figuring out how to deal with those prisoners instead is the other half. And when it comes to 
drug offenders, the primary answer offered by politicians and the public alike is "drug 
treatment." Drug courts, which provide an alternative to prison for some drug offenders who 
agree to rehab and intensive probation, have been around since the late 1980s. It's taken them a 
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very long time to catch on, or to be expanded beyond the most minor cases, but they've hit the 
mainstream as part of the current wave of state criminal-justice reforms. Some states, like New 
Jersey (under a plan championed by Gov. Chris Christie), make treatment mandatory for people 
convicted of drug crimes. 

But drug treatment only makes sense as an alternative for prisoners who are addicted to drugs. 
And we don't know how many nonviolent drug offenders are also drug addicts. There are plenty 
of drug offenders out there — including small-time dealers, who are often the people who get 
incarcerated — who are in the drug industry to make money, whether it's their only path to 
making a living or they're simply hoping to get rich. Those people aren't motivated to commit 
crimes by their addictions. They don't benefit from treatment-focused interventions: The 
National Association of Drug Court Professionals encourages drug courts for people who were 
"dealing drugs to support an addiction," but not those dealing "solely for the purposes of 
financial gain." And we just don't know how many people fall into each of those camps. 

So while legislators are finally coming around on the "low-hanging fruit," we don't actually 
know how many people fall into that category — as opposed to the politically more problematic 
categories of drug addicts who've convicted violent crimes, or drug offenders who were simply 
involved in the business for the money. 

If Drug Addicts Get Lighter Penalties, Prisoners Who Aren't Addicts Have An Incentive To 
Lie 
At a glance, it looks like most prisoners are tied up in drug use: A majority of state and federal 
prisoners tested positive for using drugs or alcohol in the 30 days before they were arrested. But 
not everyone who uses drugs or alcohol once a month is an addict. The most recent statistics on 
drug dependence (using the psychological definition from the Diagnostic and Statistical Manual) 
come from a study of prisoners in 2006 from anti-drug group CASAColumbia. It found that 
while about half of all federal prisoners have been convicted for drugs, only 37 percent of all 
federal prisoners were substance-dependent (on illegal drugs or alcohol). In state prisons, 
meanwhile, only 16 percent of prisoners were serving time for drugs — but 48 percent were 
substance-dependent. That raises big questions about just how much overlap there is between 
"nonviolent drug offenders" and the drug addicts who could benefit from treatment. 

In fact, there's some evidence that if prisoners know that drug addicts get lighter penalties or 
access to more prison services, they have an incentive to say they're addicted to drugs — even if, 
by medical standards, they're not. The CASAColumbia study found that 163,196 federal, state 
and local inmates with "substance use disorders" (including both dependence and abuse) had 
gotten professional services for their addictions in the last year. Meanwhile, 23,498 inmates who 
didn't have a substance disorder had gotten addiction services. Since not everyone who qualifies 
for "substance abuse" may actually be addicted, that probably understates the amount of non-
addicted inmates getting treatment. And the more that individual prisoners are incentivized to 
seek drug treatment as a path to an easier sentence, the more possible that is.  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Violent Versus Nonviolent Criminals: Who Gets to Go Free? 
Slate, March 4, 2015.  

Editors’ Note: This article points out a flaw between the “nonviolent” vs “violent” crime 
categorization. Instead of relying on those categories as metrics for release, experts in the article 
recommend risk assessment tools that could individually evaluate inmates and determine who 
should be released because they are at a low risk of reoffending. However, this article does not 
explain whether these risk assessment tools have been effective or not. 
  
— 

It has become conventional wisdom that America’s prisons are too full, and prominent elected 
officials on both sides of the aisle have expressed enthusiastic support for reducing the number of 
Americans behind bars. Of course, different politicians have different ideas about how to pursue 
this goal. Sens. Mike Lee, R-Utah, and Dick Durbin, D-Illinois, have proposed legislation that 
would make prison sentences shorter, by loosening mandatory minimum laws and giving judges 
more leeway in doling out punishment. Sens. Rob Portman, R-Ohio, and Sheldon Whitehouse, 
D–Rhode Island, are pushing to allow more inmates to leave prison early by going through 
rehabilitation programs. 

One thing all these reform-minded lawmakers seem to agree on is that the beneficiaries of a more 
lenient criminal justice system should be strictly limited to nonviolent offenders—people who 
were convicted of drug offenses, property crimes, and other low-level felonies. The Lee-Durbin 
bill, for instance, would affect only nonviolent drug offenders while the Portman-Whitehouse 
proposal explicitly excludes violent offenders. At the state level, meanwhile, we’re seeing more 
lenient policies for drug and minor property offenses, according to Stanford Law School 
professor Joan Petersilia, but violent offenses “aren’t being touched, in the main.” 

In light of this, experts on America’s prison system are beginning to sound an alarm: If reform-
minded politicians continue to limit the prison-reduction discussion to nonviolent offenders and 
refuse to take up the more difficult work of re-evaluating harsh sentencing policies for people 
convicted of more serious crimes like armed robbery and murder, then the country’s prison 
population will never fall very far. 

“Lots of people think that 80 percent of the people who are locked up are there for low-level 
drug offenses, and that’s not even close to being true,” Marc Mauer, the executive director of the 
Sentencing Project, a nonprofit that advocates for reducing the prison population, told me this 
week. “Half the people in state prisons today have been convicted of a violent offense. That’s 
what they’re serving time for,” he said. “There’s going to be an inherent limitation on how much 
of a reduction in incarceration we can achieve if we’re not even considering them.” 
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You might be wondering, quite reasonably: Why would we even want to prevail over that 
“inherent limitation”? Yes, too many Americans are in prison. But prisons exist for a reason—to 
remove violent criminals from the streets and to punish them for the violence they’ve committed. 
Here’s the thing, though: It turns out the line between “violent offenders” and “nonviolent 
offenders” is a lot harder to draw than you might think. 

“A significant number of people who have been convicted of violent offenses aren’t violent 
people,” said Joe Margulies, a visiting professor of law and government at Cornell University 
who is working on a book about criminal justice reform. “People who never hurt anyone, who 
never confronted a victim, can nevertheless be convicted of violent crimes.” 

This might seem strange, but there are criminal statutes all over the country that routinely result 
in defendants being classified as “violent” in the eyes of the law even though most people would 
never describe their deeds that way. Many crimes are legally considered violent “even if no force 
is used, let alone injury suffered,” said Jonathan Simon, the director of the Center for the Study 
of Law & Society at the University of California in Berkeley, in an email. He added, “violence is 
a much more capacious legal category than most people assume.” 

One example of a crime that’s legally defined as “violent” in many states even though it doesn’t 
necessarily involve any actual violence is illegal gun possession. Other examples include 
burglarizing an occupied dwelling or serving as a getaway driver while someone else commits an 
armed robbery. . . 

Perhaps the best illustration of how a not-necessarily-violent person can be found guilty of a 
violent crime involves “felony murder.” In many states, you can be convicted of felony murder 
for having been present when someone you are affiliated with committed a homicide, even if you 
never touched a weapon, let alone actually killed someone. Critics of “felony murder” laws argue 
that while you may well deserve to go to prison for being part of such a crime, you don’t deserve 
the same label as the trigger man. 

“Tens of thousands of people in California are serving life sentences for this crime,” said 
Petersilia, who is the co-director of the Stanford Criminal Justice Center and a member of the 
Department of Justice Scientific Advisory Board. “If you’re at a party and gang activity breaks 
out and someone gets shot, all the people who were there—everyone who came with that person 
who did the shooting, or was part of their gang—can then be convicted of felony murder.” 

It seems clear, then, that there are many people serving time for violent offenses who haven’t 
actually committed violent acts and might be good candidates for reduced sentences. That might 
sound like good news for reformers, but Petersilia points out that the flaws in the violent/
nonviolent labels run both ways: Many offenders who are labeled “nonviolent” actually did 
commit violent crimes but were able to negotiate for lesser charges in exchange for pleading 
guilty. 
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“They’re not clean labels,” said Petersilia. “And it’s a very, very serious problem, because we are 
downsizing prisons based on these categories. Legislation is being based on these categories that 
don’t reflect the seriousness of the offender.” 

The basis on which we’re deciding who should and shouldn’t be a beneficiary of decarceration is 
thus fundamentally flawed. So what would be a better approach? Some experts, including 
Petersilia and Margulies, believe in using so-called risk assessment tools to determine how 
dangerous individual inmates really are. These tools, which have long been used by parole 
boards to decide who can be safely let out of prison, come in many different forms, but the basic 
idea is to use a variety of facts about the offender’s criminal history, mental health status, and 
prison record to statistically predict whether he or she is likely to commit crime in the future.   

Margulies says that when you use risk assessment tools, and take seriously their ability to predict 
future behavior, you are disabused of the idea that “someone who was convicted some years ago 
of a violent offense is by definition a violent person.” Many inmates serving time for violent 
crimes are, for a variety of reasons, unlikely to be dangerous if they are released back into 
society, whether it’s because they were never violent in the first place, or because the recidivism 
rate for certain violent crimes is actually exceedingly low, or simply because the inmate has 
grown older—a significant factor because people are known to age out of crime. 

If our goal is to separate dangerous offenders from not-dangerous ones, Margulies added, using 
the most sophisticated risk assessment tools out there lets us do that in a much more nuanced 
way than by simply looking at an offender’s crime of conviction. (Of course, a strong argument 
can be made that the purpose of prison isn’t only about keeping potentially dangerous people off 
the street—it’s also about punishment and deterrence. Just because an inmate is found to be a 
low risk for recidivism doesn’t necessarily mean he should be granted leniency.) 

So far, as Dana Goldstein at the Marshall Project documented in an excellent article Wednesday 
morning, there is an understandable resistance among politicians, particularly on the right, to 
extending reform efforts to violent offenders. That represents a serious obstacle to some of the 
more ambitious reform goals advocates are talking about, like reducing America’s prison 
population by 50 percent within 10 or 15 years. If releasing violent offenders is politically 
impossible, the best hope for successful reform might be redefining whom we deem violent in 
the first place. 
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Violent Crime is the Real Cause of Mass Incarceration 
Vox, May 30, 2017. 

Editors’ Note: This article argues that most incarcerated people are violent criminals, and 
therefore, that mass incarceration cannot be solved simply by removing prison sentences for non-
violent criminals. Con teams can use this evidence in two ways. First, they can mitigate Pro’s 
offense about ending mass incarceration. Second, for Con teams developing a more radical case 
line, they could argue that to solve mass incarceration, violent criminals should also not be 
subject to incarceration.   

— 

There’s a “Standard Story” that many Americans, particularly on the left, believe about mass 
incarceration: During the 1970s and ’80s, the federal government dramatically escalated its war 
on drugs. This alone led to millions of people getting locked up for fairly low-level drug 
offenses, causing the US prison population to spike. This new prison population is predominantly 
black, leading to massive racial disparities in the criminal justice system. And all of this 
happened, not coincidentally, right after the civil rights movement — showing the rise in 
incarceration was a ploy to oppress black Americans just after they made huge gains. 

But in a new book, Locked In: The True Causes of Mass Incarceration and How to Achieve Real 
Reform, Fordham University criminal justice expert John Pfaff offers a trove of evidence that this 
narrative is by and large wrong or, at the very least, misses much of the real story. 

The “Standard Story” of mass incarceration, as Pfaff calls it, was largely popularized by a 2010 
book, The New Jim Crow: Mass Incarceration in the Age of Colorblindness by Michelle 
Alexander. Pfaff goes through many facts and statistics to show that this Standard Story gets a lot 
wrong about the causes and realities of mass incarceration, from the types of crime that people 
are locked up for (in reality, largely violent offenses) to the areas in which reform is truly needed 
(with a focus on state and local, not federal, reform). 

“The core failing of the Standard Story is that it consistently puts the spotlight on statistics and 
events that are shocking but, in the grand scheme of things, not truly important for solving the 
problems we face,” he writes. “As a result, it gives too little attention to the more mundane-
sounding yet far more influential causes of prison growth.” 

The story that Pfaff carefully describes is different from the standard narrative: It’s not drug 
offenses that are driving mass incarceration, but violent ones. It’s not the federal government 
that’s behind mass incarceration, but a whole host of prison systems down to the local and state 
level. It’s not solely police and lawmakers leading to more incarceration and lengthy prison 
sentences, but prosecutors who are by and large out of the political spotlight. 
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The book dampens much of the excitement around the progress we’ve seen in the past few years. 
Starting in 2010, the incarceration rate began to fall in the US for the first time in decades. But 
the drop has been slight, driven mostly by changes to sentencing laws for low-level drug and 
property crimes. 

And based on Pfaff’s work, this drop won’t continue — at least in a dramatic fashion — as long 
as reformers and the public remain focused on a Standard Story that’s almost entirely about the 
federal war on drugs. 

“Simply stopping the rise in incarceration has been a huge accomplishment,” Pfaff notes. “If the 
goal is real decarceration, however, it is time to shift focus to the much broader, much more 
confounding issues that keep us locked in to our current predicament.” 

To this end, Pfaff agrees that, for example, we should strive to get low-level drug offenders out 
of prison. He just says it’s not enough — that the real issue is much bigger. 

It’s an uncomfortable read, not least because it suggests America will have to make some very 
tough choices if it wants to seriously cut the incarceration rate: Are we really okay with locking 
up fewer violent offenders? Does the country really have the ability to sustain a focus on local 
and state politics to ensure that the real sources of mass incarceration come down? If America 
does stumble upon a new crime wave or drug crisis, will all the work that’s already been done be 
pulled back as politicians resurrect “tough on crime” rhetoric (like President Donald Trump has)? 

All of this is a reason for reformers to be pessimistic about their ability to undo mass 
incarceration. The bright spot, if there is one, is that work like Pfaff’s can help expose the real 
problems in the system, leading to more sustainable solutions. 

Drug offenders make up a small portion of the US prison population 
No misconception wraps the Standard Story more than the belief that mass incarceration was 
caused by the war on drugs. This was widely popularized by Alexander’s The New Jim Crow. 
That book argues that, facing the success of the civil rights movement, racist lawmakers shifted 
to another regime to try to control black Americans: the criminal justice system. So the federal 
government launched the war on drugs, locking up black people for low-level drug offenses and 
driving incarceration rates in the US to astronomical highs. 

“The impact of the drug war has been astounding. In less than thirty years, the U.S. penal 
population exploded from around 300,000 to more than 2 million, with drug convictions 
accounting for the majority of the increase,” Alexander writes. She later claims that “the 
uncomfortable reality is that arrests and convictions for drug offenses — not violent crime — 
have propelled mass incarceration.” 

Pfaff demonstrates that this central claim of the Standard Story is wrong. “In reality, only about 
16 percent of state prisoners are serving time on drug charges — and very few of them, perhaps 
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only around 5 or 6 percent of that group, are both low level and nonviolent,” he writes. “At the 
same time, more than half of all people in state prisons have been convicted of a violent crime.” 
By the numbers, Pfaff is correct: The latest data by the US Bureau of Justice Statistics shows that 
in state prisons, where about 87 percent of US inmates are held, nearly 53 percent are in for 
violent offenses (such as murder, manslaughter, robbery, and assault), while only about 16 
percent, as Pfaff said, are in for drug offenses. 

These figures are at best a minimum for the number of violent offenders in prison. It’s not rare 
for violent offenders to plea down their charges to nonviolent crimes; this lets offenders get a 
lower sentence, and it lets prosecutors and judges skip a costly trial. So at least some of the 
supposedly nonviolent offenders have likely committed violent crimes. 

This context is crucial to understanding why mass incarceration happened: It really was a 
reaction to a massive violent crime wave. From the 1970s to ’90s, violent crime rose 
dramatically across the US — and lawmakers responded, in what Pfaff characterizes as an 
overreaction, with mass incarceration. 

That doesn’t rule out the role of racism. One reason that policymakers overreacted to the crime 
wave, Pfaff acknowledges, is likely prejudice, given that “our durable history of racism may 
make rising crime seem more frightening to white voters than it is to Europeans [who didn’t 
react to their own crime waves with similar bouts of incarceration], or at least it may ensure 
greater rewards (or fewer risks) for politicians who crack down on poor minority communities.” 

Still, the statistics indicate that violent crime played a huge role in mass incarceration. It wasn’t 
just — or even mostly — the war on drugs. “Until we accept that meaningful prison reform 
means changing how we punish violent crimes, true reform will not be possible,” Pfaff writes. 

Yet the opposite has happened. Over the past few years, local and state lawmakers have enacted 
criminal justice reforms. But these efforts almost always focus on low-level drug and property 
offenses. In some cases, lawmakers and reformers will argue that low-level offenders need to be 
kept out of prison so more violent offenders can be locked up — a framework that could lead to 
more incarceration, not less. (Consider the common line that we need to “focus expensive prison 
beds on those who deserve them the most.”) 

Pfaff cites Georgia, often celebrated as a success story in criminal justice reform, as one 
example: “Georgia’s lauded 2011 reforms have cut prison populations, but hidden in that decline 
is a rise in the absolute number of people serving time for violent crimes — people whose 
sentences tend to be longer, and whose rising imprisonment may, in the long run, undo the short-
run declines.” 

This won’t work, Pfaff argues: “Freeing every single person who is in a state prison on a drug 
charge would only cut state prison populations back to where they were in 1996-1997, well into 
the ‘mass incarceration’ period. That’s not to say we shouldn’t think about releasing a lot of those 
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who are in prison for these sorts of crimes, but we need to be realistic about what doing so would 
accomplish more broadly.” 
One caveat to this part of Pfaff’s argument is the churn of the prison population. While the 
majority of people in state prison at a single point in time are in for violent crimes, many more 
people are admitted to prison for drug and property offenses than for violent ones. But the lower-
level offenders end up serving much shorter sentences, so they don’t add as much to the total 
prison population at any given point in time as violent offenders do.  

So while reducing the number of violent offenders in prison is needed to undo mass incarceration 
(as measured by the total prison population), cutting back on drug and property offenders would 
still do a lot to lower the total amount of people exposed to the criminal justice system. 

The big criminal justice story is local, not federal 
Another fundamental problem with how the Standard Story approaches mass incarceration is the 
narrative poses the greater rates of imprisonment as the result of one system, working to 
perpetuate mass incarceration as a singular response to civil rights gains. As Alexander writes 
in The New Jim Crow, “We have not ended racial caste in America; we have merely redesigned 
it.” 

The reality is that there are many systems at play — more than 3,100, representing every county 
and county equivalent in America. As Pfaff writes, “[T]he term ‘criminal justice system’ is a 
misnomer; criminal justice is, at best, a set of systems, and at worst it is a swirling mess of 
somewhat antagonistic agencies.” 

Despite the perennial focus on the federal criminal justice system in the media, most 
incarceration and law enforcement take place at the local level. “About 87 percent of all 
prisoners are held in state systems,” Pfaff writes. “The federal government runs the single largest 
prison system, but several states have systems that are fairly close to the federal one in size, and 
if we look at total populations under some sort of correctional observation (not just prison, but 
also jail, parole, and probation), the federal government quickly falls out of first place.” 

The focus on the federal prison system may explain why many in the media and other experts 
think that drug offenses are such a huge driver of incarceration. In the federal system, about half 
of prisoners are in for drug crimes — more than three times the rate of the state systems. 

But given that the state systems contain a much larger bulk of the prison population, Pfaff argues 
the fight to end mass incarceration should focus at the local and state level — and that means 
focusing on crimes that go far beyond drugs. 

Emphasis on local. “Take New York, a state that has experienced one of the longest sustained 
decarcerations in recent history, with prison populations falling by about 25 percent since 1999,” 
Pfaff writes. “This looks like a state success story, but the entire decline between 2000 and 2011 
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took place in just twelve of the state’s sixty-two counties, with the other fifty counties adding 
inmates to state prisons during that time.” 
The federal government does have some sway over local and state prison systems. But Pfaff 
argues that this influence is perhaps not as strong as people think. 

To demonstrate this, he looks at the federal government’s main tool for driving criminal justice 
policies at the local and state levels: grant money. These funds are supposed to encourage local 
and state government to adopt certain policies, but they’re just not sizable enough to make a big 
impact. 

“Between 1993 and 2012, eight major grant-making arms of the US Department of Justice 
awarded about $38 billion to state and local governments,” Pfaff writes. “As a percentage of 
annual criminal justice spending, these grants consistently hovered (in total) around 2 percent for 
the states and under 1 percent for local governments.” 

In short, the federal government’s war on drugs never played much of a role in incarceration 
because the federal government just doesn’t play much of a role in incarceration overall. 

The bottom line: Mass incarceration is about way more than the federal war on drugs 
Piece by piece, Pfaff paints a more nuanced picture of the criminal justice systems in America 
than that of the Standard Story. In the end, it’s not that the war on drugs or the federal system 
doesn’t matter; it’s that they both play a much smaller role than they are typically given credit 
for. Pfaff goes through similar data on private prisons, the length of certain prison sentences, and 
other Standard Story tropes — showing that they all tend to get outsize attention given their 
actual impact on incarceration. 

It all points to one conclusion: To truly eliminate mass incarceration, reformers will have to at 
some point shift more attention to dealing with the mass incarceration of violent offenders, not 
just low-level drug offenders, and do so with a focus on the state and local levels, particularly 
prosecutors in these areas. 

This puts reformers and lawmakers who want to end mass incarceration in a much more difficult 
situation. For one, it’s going to be way more challenging to advocate for lower sentences and 
fewer admissions for violent offenders. 

A poll conducted by Morning Consult for Vox last year, for example, found that nearly eight in 
10 US voters support reducing prison sentences for people who committed a nonviolent crime 
and have a low risk of reoffending. But fewer than three in 10 backed shorter prison sentences 
for people who committed a violent crime and have a low risk of reoffending. 

Pfaff tries his hand at some of the messaging that will be needed here: He argues that 
incarceration is simply an ineffective way to combat crime, while it imposes all sorts of costs on 
individuals and society that likely outweigh its benefits. 
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“It’s true that crime is costly — but so, too, is punishment, especially prison,” he writes. “The 
real costs are much higher than the $80 billion we spend each year on prisons and jails: they 
include a host of financial, physical, emotional, and social costs to inmates, their families, and 
communities. Maybe reducing these costs justifies some rise in crime.” 

It’s hard to imagine Americans buying Pfaff’s suggestion that we should accept more crime. But 
he’s certainly right that prison is an ineffective way of dealing with crime, based on much of the 
research in this area. 

A 2015 review of the research by the Brennan Center for Justice estimated that more 
incarceration — and its abilities to incapacitate or deter criminals — explained about 0 to 7 
percent of the crime drop since the 1990s. Other researchers estimate it drove 10 to 25 percent of 
the crime drop since the ’90s. 

More incarceration can lead even to more crime. As the National Institute of Justice concluded in 
2016, “Research has found evidence that prison can exacerbate, not reduce, recidivism. Prisons 
themselves may be schools for learning to commit crimes.” 

Meanwhile, criminal justice experts have come up with all sorts of other solutions to combating 
crime. There are new police strategies — such as “hot-spot policing” and “focused 
deterrence” — that have measurable impacts on crime, including violence. There are other 
ideas focused more on socioeconomic issues, such as stricter alcohol policies, raising the age for 
dropping out of school, and some behavioral intervention programs. 

“Besides prison, crime is shaped by the number of police, the unemployment rate, wage levels, 
the number of crime-aged young men in the population, immigration levels, cultural attitudes 
toward violence, technological improvements, and so much more,” Pfaff writes. 

This creates a lot more room to enact policies that are less brutal and much more efficient at 
dealing with crime than prisons are. “Hiring a police officer is probably about as expensive as 
hiring a prison guard, for example, but investing in police has a much bigger deterrent effect and 
avoids all the capital expenditures of prisons,” Pfaff argues. “Steven Levitt has estimated that $1 
spent on policing is at least 20 percent more effective than $1 spent on prisons.” 

In an ideal world, maybe America would spend infinite money on these programs and stop all 
crime forever. But resources are limited. So the US and the different criminal justice systems 
within it could see better results if they put the money they do have toward anti-crime policies 
other than prison. 

Adopting this sort of perspective on criminal justice issues, Pfaff argues, is crucial to undoing 
mass incarceration. The important thing here isn’t just to pass laws that cut prison sentences or 
make it harder to lock someone up, but to fundamentally alter the way that Americans and their 
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leaders think of crime in America. Only then can the US adopt the kind of mentality that will 
push against “tough on crime” attitudes even as the crime rate goes up. 
After all, even if the US did enact a bunch of reforms now, there’s always the fear of a future 
crime wave, Pfaff explains: “If crime starts to really rise again, which almost certainly will 
happen at some point, there’s nothing to prevent legislators from rolling back the current reforms 
and overreacting once more.” He later added, “It is a change in attitude, more than anything else, 
that will prevent legislatures from bringing back tough laws they earlier repealed.” 

That’s why work like Pfaff’s is so important: Only by understanding the real causes of mass 
incarceration can the public and policymakers be prepared to undo and resist it now and in the 
future. 
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Prison Abolition  
Berkeley Journal of Criminal Law, “Why Prison?: An Economic Critique,” 2017. 

Editors’ Note: This provocative paper presents an economic argument for abolishing prisons 
altogether, as a possible punishment for both violent and nonviolent criminals. This argument 
could potentially be used in a creative Con case.  

— 

This paper criticizes prison as a form of criminal punishment. Many such papers have been 
published in recent years, and many of them make worthy arguments, including: that the 
staggering rate of incarceration in the United States is absurd, that our system of imprisonment is 
infected with racial and socioeconomic discrimination, that the privatization of our prisons leads 
to corruption, and that the conditions of American prisons are so brutal and inhumane as to be 
illegal.  

This paper is takes a different approach. First, this paper relies exclusively on economic analysis
—rather than social justice or political analysis—to criticize imprisonment as a criminal 
punishment. Furthermore, while it draws descriptions and statistics from the aforementioned 
lines of inquiry, the goal of this paper is to question our system of imprisonment at a more 
fundamental level. Many other papers demand a better system of imprisonment, tacitly accepting 
that prison is an appropriate—or even inevitable—method for punishing criminals. By contrast, 
this paper questions whether, from an efficiency standpoint, it makes sense to imprison criminals 
at all.  

Gary Becker’s Crime and Punishment: An Economic Approach famously brought the tools of 
economics to bear on the criminal law. Judge Richard Posner’s An Economic Theory of the 
Criminal Law introduced Becker’s methods into the law review literature. Since the publication 
of both, law-and-economics scholars have, more or less, accepted prison as a fundamental tool of 
the criminal law. Such theorists argue that the purposes of the criminal law are minimize 
behavior that causes social losses and to do so efficiently A primary method for minimizing such 
destructive behavior is deterrence. By increasing the private costs of bad actions, the law can 
reduce the expected private value of bad acts to or below zero, thereby disincentivizing their 
commission. Tort law can impose such private costs, but these costs are capped at the bad actor’s
—often limited—material wealth. Thus, the argument goes, when optimal deterrence requires 
private costs in excess of those recoverable in tort, criminal law steps in to impose further 
penalties, including imprisonment. 

 Scholars of law and economics often simply assume that prison is the best criminal punishment 
for achieving optimal deterrence. Where they do not assume it, they mount only cursory 
arguments to that effect. But the conclusion is not obvious. An economically optimal criminal 
punishment ought not simply achieve optimal deterrence, it should do so at the lowest social 
cost. And nothing guarantees prison’s cost advantage over alternative modes of punishment.  
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The reason these scholars have assumed the inevitability of prison is, to be sure, largely because 
of the nature of their projects. Scholars like Becker and Posner primarily wished to introduce 
economic thinking into the scholarly dialogue surrounding criminal law. In doing so, they 
focused on core concepts, rather than institutional examination. Indeed, no scholarly work has 
yet endeavored to combine the economic insights of Becker and Posner with a ground-up 
examination of the benefits and costs of our actual system of criminal punishment.  

This paper seeks to fill that gap. In doing so, it systematically treats together four major costs of 
imprisonment as a mode of punishment. Once it has fully examined the costs of prison, this 
paper engages in a thought experiment. Relying exclusively on the principles of economic 
welfarism, it asks whether criminal punishments other than prison might achieve optimal 
deterrence at a lower social cost. It concludes that many other forms of criminal punishment 
could indeed do so.  

The first major social cost of prison examined herein is administrative. As commentators 
regularly point out in other contexts, keeping a person in prison is extremely expensive. 
Prisoners must be humanely housed, fed, guarded, and provided with recreation, all at significant 
cost to the public. 

The second social cost of prison is inherent to the act of imprisonment itself: prison destroys the 
economic value of the prisoner. Prisoners generally cannot work while they are in prison, and 
they certainly cannot work in the mode of employment that maximizes the value of their labor. 
Thus, prisoners’ lost earnings during years of imprisonment constitute a significant social loss. 
Furthermore, the stigma of prison itself may contribute to prisoners’ long-term inability to find 
work, thus compounding the initial loss. Such losses do not only reduce aggregate social wealth; 
they also reduce the amount of wealth that victims can recover following a crime. Every dollar 
not generated by a criminal actor is one dollar that cannot be given to a victim as restitution for 
his or her suffering.  

The third cost of prison comes in the form of significant perverse incentives. Because of its high 
administrative costs, the prison system generates substantial payments to parties other than the 
victims of crime. These parties’ interests are not aligned with those of society as a whole; they 
benefit from high levels of crime and incarceration. Thus, parties that benefit from the prison 
system are incentivized to avert or delay reforms that would lead to a reduction in total 
incarceration.  

The fourth cost arises because prison unnecessarily ties together multiple kinds of private costs. 
In doing so, it puts deterrence at cross-purposes with efficiency. When one attempts to optimize 
for social cost, one deters suboptimally. And when one attempts to optimize for deterrence, social 
costs rise suboptimally.  
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Having examined these social costs of prison, this paper argues that they could be significantly 
reduced. Alternative systems of criminal punishment would be significantly less socially costly 
than the prison system. The annals of human history contain a stunning panoply of methods for 
imposing private costs on criminals. While prison necessarily destroys the prisoner’s economic 
value by preventing him from working in his highest-value employment, other historically-
common punishments impose no such cost. Neither flogging, nor pillory, nor tarring and 
feathering, nor any number of other ancient punishments necessarily prevents a bad actor from 
working in high-value employment. Nor do more creative punishments invented by 
contemporary judges, including: forcing criminals to publicly carry embarrassing signs, 
mandating that they sleep in doghouses, or requiring them to undergo unwanted haircuts. Not 
only do such punishments preserve the bad actor’s economic value, they also reduce 
administrative costs and perverse incentives as compared with imprisonment. Thus, significant 
social losses caused by the use of prison as punishment are, theoretically, avoidable.  

In examining possible alternative modes of punishment, this paper construes its range of interests 
narrowly. The thought experiment performed herein asks whether the economic aims of optimal 
deterrence at minimal social cost are best served by imprisonment, or by some other system of 
punishment. In doing so, the experiment examines the economic merits of alternative 
punishments to prison. Some of these alternative punishments will doubtless strike readers as 
impermissible for various noneconomic reasons. Certain punishments discussed herein may 
appear to readers as, alternatively, barbaric, degrading, reminiscent of darker periods in 
American history, or objectionable on other grounds.  

Such arguments have significant merit, and this paper does not attempt to rebut them wholesale. 
It does, however, offer a response of a decidedly economic bent, asking whether the transition to 
some alternative system of punishment would be, on the margin worse than keeping the current 
system. That is, it asks whether our current system of imprisonment might be just as 
objectionable on non-economic grounds as any proposed alternative. If prison is just as barbaric, 
cruel, or degrading as the alternatives, then such criticisms do not strongly support one system 
over the other. Thus, such criticisms are best framed as objections to both our current system of 
imprisonment and its alternatives. If that is right, non-economic critiques rightly raise 
fundamental questions about the goals of the criminal law itself. It might well be the case that no 
system of criminal law grounded in punishment and deterrence can be, all things considered, 
morally justified. But such questions are beyond the scope of this paper. 

… 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Miscellaneous 

Victimless Crime 
Encyclopedia of Crime and Justice 

Editors’ Note: Should all crimes be prosecuted and punished, even if they are not necessarily 
harming a victim? This Encyclopedia of Crime and Justice article on “victimless crimes” 
explores this concept, including reasons it’s helpful, not helpful, and perhaps even conceptually 
incoherent. 
  
— 

In the continuing debate over the proper scope of the criminal law, it has frequently been 
suggested that certain crimes are in reality "victimless" and that all statutes defining such 
offenses should be repealed or at least substantially restricted (Schur; Packer; Morris and 
Hawkins). Although all authors do not use the term in the same way, the following offenses have 
been included in the victimless crime category: public drunkenness; vagrancy; . . . obscenity . . .; 
drug offenses; abortion; gambling; and juvenile status offenses (offenses that would not be 
criminal if the actor were an adult). 

Rationale 
The arguments for the repeal of laws against victimless crimes fall into two categories. Some 
proponents of the victimless crime concept argue that, as a matter of principle, society may not 
legitimately prohibit conduct that harms only the actor or actors (Morris and Hawkins). 
However, most proponents of the criterion go on to argue that even if it might be legitimate to 
punish victimless crimes, there are certain practical reasons why it is unwise to do so (Schur and 
Bedau). The practical arguments against victimless crimes appear to derive from three attributes 
of these offenses: (1) most involve no complaining parties other than police officers; (2) many 
involve the exchange of prohibited goods or services that are strongly desired by the participants; 
and (3) all seek to prevent individual or social harms that are widely believed to be less serious 
and/or less likely to occur than the harms involved in crimes with victims. 

Victimless crimes tend to have no complaining parties other than the police because the 
immediate participants in these crimes do not see themselves as victims, have no desire to 
complain to the police, and would fear criminal liability if they did complain. Moreover, since 
such illegal acts usually take place in private and do not directly victimize any third party, other 
citizens are unlikely to observe the acts or to have sufficient incentive to complain to the police. 
As a result, it is argued, victimless crimes are harder to detect and prosecute than crimes with 
victims, and the police are therefore forced to engage in a number of practices that are subject to 
serious abuse. These include surveillance and entrapment by undercover agents; the use of 
unreliable informants from the criminal milieu; various forms of intrusive electronic and physical 
surveillance (wiretapping, bugging, peering through holes in the ceilings of public washrooms, 
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and the like); and widespread searches of the person, motor vehicles, houses, and other 
nonpublic places for contraband and evidence. Such techniques tend to bring law enforcement 
into disrepute, causing lowered public respect for the law and for criminal penalties in general. 

The fact that victimless crimes frequently take place without being observed by other citizens 
also means that certain forms of official misconduct are much more likely to occur: 
discriminatory enforcement of the law against unpopular groups or individuals; attempts to bribe 
law enforcement officers; and attempts by law enforcement officers to extort money or other 
favors from suspects in return for nonenforcement. Such misbehavior further reduces public 
respect for, and cooperation with, the institutions of criminal justice, particularly among social 
groups already alienated from society—the poor, ethnic minorities, and the young (Schur and 
Bedau). 

Many victimless crimes involve goods and services that are in great demand, the most extreme 
example being the drugs craved by addicts. Criminal penalties thus tend to limit the supply more 
than the demand, driving up the black-market price and creating monopoly profits for those 
criminals who remain in business. This "crime tariff" reduces consumption possibilities for legal 
goods and encourages the growth of sophisticated and well-organized criminal groups. 
Organized crime in turn tends to diversify into other areas of crime. Large profits provide ample 
funds for bribery of public officials, as well as capital for diversification. Although higher prices 
tend to discourage some would-be participants in victimless crimes, the fact that these goods and 
services are greatly desired (and are not seen as truly immoral) ensures a strong demand that, 
combined with a restricted supply, maintains both high prices and high crime rates. In extreme 
cases, such as heroin or cocaine addiction, high prices force participants to commit other crimes, 
for example, drug sales and theft, to pay for the illegal goods. Finally, because of the strong 
demand, a large number of otherwise law-abiding citizens are driven into association with the 
criminal elements who supply these goods and services. There is a danger that such citizens will 
come to view themselves as criminals, since society has labeled them as such; they will thus 
cooperate less with law enforcement generally, and are more likely to be drawn into other forms 
of crime. 

Victimless crimes are also seen as being measurably less serious than most offenses with victims
—the prohibited behavior causes individual or social harms that are either less serious, less likely 
to occur, or the result of prohibition itself (for example, the adverse health effects caused by 
ingestion of impure or unexpectedly potent drugs). It is argued that the lack of complaining 
witnesses to some of these crimes (e.g., illegal gambling) is, in part, a reflection of a societal 
consensus that the behavior is less serious. The high demand for many of these illegal goods and 
services, noted above, is further evidence of widespread tolerance of the behavior. Under such 
conditions, prohibition only serves to reduce respect for law on the part of citizens who believe 
that their prohibited acts are not wrong. Moreover, the prosecution of these less serious offenses 
is seen as a waste of scarce criminal justice resources and an unjustifiable burden on the criminal 
justice system. The amount of police effort required to detect these hard-to-enforce laws might 
be better spent on more serious offenses, which are easier to detect. It is also argued that the 
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courts are so overburdened with trivial offenses that there are insufficient resources to process 
more serious offenses adequately. In addition, the enforcement of victimless crime puts great 
stress on overcrowded pretrial detention and correctional facilities, and increases the cost of 
replacement facilities. 

Critique 
Although often agreeing that specific crimes should be repealed, critics of the victimless crime 
criterion have pointed out that the concept lacks a clear definition, fails to cover some of the 
offenses to which it has been applied, and applies equally well to other offenses that have not 
been proposed for repeal. Thus, critics argue, the term is only a cover for subjective value 
judgments about the wisdom of specific criminal statutes, and fails to provide an objective 
criminalization standard that could be easily applied and would be deserving of broad 
acceptance. 

Beginning with the term itself, it has been argued that there is no such thing as a victimless 
crime, because most so-called victimless crimes have victims, or at least potential victims, such 
as the taxpayers who must eventually pay the cost of rehabilitating the drug addict and 
supporting his dependents (Oaks). It has also been argued that . . ."hate speech" harms all 
members of the target group, by increasing the risk of future violence, causing fear and anxiety 
of such harms, and reinforcing entrenched social inequalities (Roach). If it is conceded that the 
criminal law may properly prohibit conduct that involves a risk of harm to the protected interests 
of others, one is faced with a continuum—a range of behaviors involving varying degrees of 
actual or potential victimization—with no clear answers about where to draw the line between 
criminal and noncriminal behavior (Dripps; Packer). 

In response to the problems noted above, it might be argued that victimless crimes should be 
defined as those that lack direct, identifiable victims. However, there are several problems with 
this formulation. First, some of the offenses on the list of victimless crimes do have direct 
victims, such as citizens offended or harassed by public drunks or disorderly persons; . . .  or the 
spouse, parent, or child of a drug addict. Refusal to recognize the latter forms of victimization 
requires problematic distinction (for instance, between mere mental distress and physical harm) 
(Wertheimer). Moreover, in many cases it is quite reasonable to argue that one or more of the 
participants in a victimless crime is, or will in the future become, a victim of serious harm, such 
as the sporadic heroin user who becomes addicted (Schur and Bedau) . . . ; moreover, the victims 
of these harms, who are often members of socially disadvantaged groups, may not freely 
"consent" to either the prohibited acts or the ensuing harms. Finally, a "no direct victim" 
definition might include many offenses not proposed to be repealed—for example, inchoate 
offenses such as possession of burglary tools, drunk driving, and counterfeiting. 

. . . 

Finally, proponents of the victimless crime criterion argue that even if this concept is not a 
definitive test of what should be criminal, it is still useful because it identifies a group of statutes 
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most of which should be repealed because "they produce more social harm than good" (Schur 
and Bedau, p. 112). This sort of cost-benefit approach does provide a useful set of objective 
criteria for defining the scope of the criminal law. However, such an approach is inevitably very 
complex, and the victimless crime criterion contributes little to the resolution of these 
complexities. For example, offenses involving the possession or carrying of weapons are 
victimless in almost every sense in which drug offenses are, and impose very similar costs of 
enforcement (Wertheimer; Kessler), yet most proponents of the victimless crime criterion do not 
apply the criterion to current and proposed gun laws. In addition, the victimless crime concept 
says very little about the difficult choices between alternatives to current criminal laws: partial 
decriminalization, regulation by various civil or administrative processes, or total deregulation. 

Ultimately, the victimless crime criterion—or any other simple formula—is mostly rhetoric that 
obscures, rather than contributes to, analysis. The relative victimlessness of an offense is closely 
related to several important practical issues in the criminalization decision, but labeling a crime 
as victimless only begins what is, in most cases, a very difficult process of assessing complex 
empirical facts and fundamental value choices. 
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States Faced Revenue Shortfalls in 2017 Despite Growing Economy 
Center on Budget and Policy Priorities, October 4, 2017. 

Editors’ Note: This article from the Center on Budget and Policy Priorities provides a broad 
overview of state budget issues. This is an important consideration for criminal justice reform. Is 
prison cost-effective? What are alternatives and are they cheaper or more expensive than prison? 
Is it possible to just add more prisons to address overcrowding concerns? These questions may 
be important for debates on this topic, which is why having evidence about the state of the U.S. 
economy can help to magnify or mitigate the importance of economy-based arguments.  Be sure 
to find more updated evidence before tournaments! 

— 

During times of economic growth, states can be reasonably confident that the tax collections 
upon which they base their budgets will come in as predicted. Last fiscal year was different, 
however. In 2017, 22 states faced revenue shortfalls. More states faced mid-year revenue 
shortfalls in the last fiscal year than in any year since 2010, according to the National 
Association of State Budget Officers. 
  
The fiscal year 2017 revenue shortfalls and resulting budget problems — some of which were 
due to state policymakers’ own ill-advised tax policy choices — were the first signs of 
continuing problems. Close to half the states lacked the revenue needed to maintain services at 
existing levels in 2018 when they began their budget deliberations. All told, 30 states have 
addressed revenue shortfalls in fiscal years 2017, 2018, or both. 

States cut spending, increase revenues, or tap rainy day funds or other reserves to close budget 
gaps and maintain a balanced budget, which all states do because of laws or tradition. In 2017, 
most states used reserve funds and spending cuts to balance their budgets. Policymakers in some 
states, including Georgia, Hawaii, Illinois, Kansas, and New York, increased taxes to help 
address their shortfall. 

While states cannot control all of the factors contributing to their budget uncertainty — for 
example, potential cuts to federal grants that comprise nearly a third of their budgets — they can 
take a number of steps now to strengthen their tax systems and reserves that will protect revenues 
in the coming years. 
  
Slowing Revenues Are Adding to Budget Uncertainty 
Despite the continued national economic recovery, state revenue growth is slowing. This 
slowdown does not appear to be the harbinger of a recession, but rather the result of many factors 
mostly, but not entirely, outside of states’ control. States could also do a better job of planning for 
uncertainties. 

Reasons for Slower-Than-Expected Revenue Growth 
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• Falling energy prices. States with energy-based economies have seen energy-related taxes 
plummet as oil prices have dropped. The states with the greatest reliance on energy taxes like 
Alaska, Louisiana, Oklahoma, and West Virginia have struggled with budget problems since 
oil prices began to fall in 2014. 

• Tax cuts. Costly and ill-advised tax cuts enacted in recent years are suppressing some states’ 
tax collections. For example, 11 states have enacted large, phased-in tax cuts since 2011 that 
will cost a combined $8 billion a year once fully implemented. Arizona, Indiana, Kansas, 
Maine, North Carolina, New Jersey, and New York enacted multi-year tax cuts that continued 
into 2017, with some of those cuts extending into 2018 and beyond.  

• Slower-than-average sales tax collection growth. Despite the economic recovery, growth in 
sales tax collections is below its historical average as consumers have remained cautious long 
after the end of the recession and untaxed Internet sales have continued to grow. “State sales 
tax revenue grew 1.7 percent in the fourth quarter of 2016, down from an average of 2.3 
percent in the four previous quarters,” according to a recent analysis of Census data by the 
Rockefeller Institute of Government. 
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The Whole Pie: How Many Americans Are Actually Incarcerated? 
The Prison Policy Initiative, March 14, 2018. 

Editors’ Note: This report from an American non-profit research institution explains the 
different systems of incarceration that exist in the United States, from federal and state prisons to 
local jails for temporary confinement. The central theme of the report is that the U.S. criminal 
justice system is fragmented. Understanding this fragmentation is essential for students to 
develop impacts that are accurate in their scope and magnitude. It will also help students 
interpret the various statistics about the number of incarcerated Americans. Students should 
examine the graphs in the original report to view the “whole pie” of U.S. incarceration.   

— 

Can it really be true that most people in jail are being held before trial? And how much of mass 
incarceration is a result of the war on drugs? These questions are harder to answer than you 
might think, because our country’s systems of confinement are so fragmented. The various 
government agencies involved in the justice system collect a lot of critical data, but it is not 
designed to help policymakers or the public understand what’s going on. Meaningful criminal 
justice reform that reduces the massive scale of incarceration, however, requires that we start 
with the big picture. 

This report offers some much needed clarity by piecing together this country’s disparate systems 
of confinement. The American criminal justice system holds almost 2.3 million people in 1,719 
state prisons, 102 federal prisons, 1,852 juvenile correctional facilities, 3,163 local jails, and 80 
Indian Country jails as well as in military prisons, immigration detention facilities, civil 
commitment centers, state psychiatric hospitals, and prisons in the U.S. territories. And we go 
deeper to provide further detail on why people are locked up in all of those different types of 
facilities. 

This big-picture view allows us to focus on the most important drivers of mass incarceration and 
identify important, but often ignored, systems of confinement. The detailed views bring these 
overlooked parts of the “pie” to light, from immigration detention to civil commitment and youth 
confinement. In particular, local jails often receive short shrift in larger discussions about 
criminal justice, but they play a critical role as “incarceration’s front door” and have a far greater 
impact than the daily number suggests. 

While this pie chart provides a comprehensive snapshot of our correctional system, the graphic 
does not capture the enormous churn in and out of our correctional facilities and the far larger 
universe of people whose lives are affected by the criminal justice system. Every year, 626,000 
people walk out of prison gates, but people go to jail 10.6 million times each year. Jail churn is 
particularly high because most people in jails have not been convicted. Some have just been 
arrested and will make bail in the next few hours or days, and others are too poor to make bail 
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and must remain behind bars until their trial. Only a small number (150,000 on any given day) 
have been convicted, generally serving misdemeanors sentences under a year. 

With a sense of the big picture, a common follow-up question might be: how many people are 
locked up for a drug offense? We know that almost half a million people are locked up because 
of a drug offense. The data confirms that nonviolent drug convictions are a defining 
characteristic of the federal prison system, but play only a supporting role at the state and local 
levels. While most people in state and local facilities are not locked up for drug offenses, most 
states’ continued practice of arresting people for drug possession destabilizes individual lives and 
communities. Drug arrests give residents of over-policed communities criminal records, which 
then reduce employment prospects and increase the likelihood of longer sentences for any future 
offenses. 

Offense categories don’t tell the whole story 
The criminal justice system involves some complicated decisions and relationships, some — but 
not all — of which can be represented graphically. For example, it’s easy to show how jails rent 
space to state and federal agencies, and that 5,000 youth are actually in adult facilities. But the 
offense data oversimplifies how people interact with the criminal justice system. A person in 
prison for multiple offenses is reported only for the most serious offense so, for example, there 
are people in prison for “violent” offenses who might have also been convicted of a drug offense. 
Further, almost all convictions are the result of plea bargains, where people plead guilty to a 
lesser offense, perhaps of a different category or one that they may not have actually committed. 

And many of these categories group together people convicted of a wide range of offenses. For 
example, “murder” is generally considered to be an extremely serious offense, but “murder” 
groups together the rare group of serial killers with people who committed acts that are unlikely 
for reasons of circumstance or advanced age to ever happen again. It also includes offenses that 
the average American may not consider to be murder at all. For example, the felony murder rule 
says that if someone dies during the commission of a felony, everyone involved can be as guilty 
of murder as the person who pulled the trigger. Driving a getaway car during a bank robbery 
where someone was accidentally killed is indeed a serious offense, but many may be surprised 
that this is considered murder. 

Lessons from the smaller “slices” 
Breaking down incarceration by offense type also exposes some disturbing facts about the youth 
confined by our criminal and juvenile justice systems: Too many are there for a “most serious 
offense” that is not even a crime. For example, there are over 8,500 youth behind bars for 
“technical violations” of the requirements of their probation, rather than for a new offense. 
Further, 2,300 youth are locked up for “status” offenses, which are “behaviors that are not law 
violations for adults, such as running away, truancy, and incorrigibility.”Nearly 1 in 10 is held in 
an adult jail or prison, and most of the others are held in juvenile facilities that look and operate a 
lot like prisons and jails. 
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Turning to the people who are locked up criminally and civilly for immigration-related issues, 
we find that 13,000 people are in federal prison for criminal convictions of violating federal 
immigration laws, and 13,000 more are held pretrial by U.S. Marshals. Another 34,000 are 
civilly detained by U.S. Immigration and Customs Enforcement (ICE) separate from any 
criminal proceedings and are physically confined in federally-run or privately-run immigration 
detention facilities or in local jails under contract with ICE. (Notably, these categories do not 
include immigrants represented in other pie slices because of non-immigration related criminal 
convictions.) 

Adding to the universe of people who are confined because of justice system involvement, 
22,000 people are involuntarily detained or committed to state psychiatric hospitals and civil 
commitment centers. Many of these people are not even convicted, and some are held 
indefinitely. 9,000 are being evaluated pre-trial or treated for incompetency to stand trial; 6,000 
have been found not guilty by reason of insanity or guilty but mentally ill. While these facilities 
aren’t typically run by departments of correction, they are in reality much like prisons. 

Beyond the “Whole Pie” 
While this “whole pie” provides the most inclusive view of the various systems of confinement 
in the U.S. justice system available, these snapshots can’t capture all of the important systemic 
issues. Once we have wrapped our minds around the “whole pie” of mass incarceration, for 
example, we should zoom out and note that being locked up is just one piece of the larger pie 
of correctional control. There are another 840,000 people on parole and a staggering 3.7 million 
people on probation. Particularly given the often onerous conditions of probation, policymakers 
should be cautious of “alternatives to incarceration” that can easily widen the net of 
criminalization to people who are not a threat to public safety. 

Beyond identifying the parts of the criminal justice system that impact the most people, we 
should also focus on who is most impacted and who is left behind by policy change. For 
example, people of color are dramatically overrepresented in the nation’s prisons and jails. These 
racial disparities are particularly stark for Blacks, who make up 40% of the incarcerated 
population despite representing only 13% of U.S residents. Gender disparities matter too: rates of 
incarceration have grown even faster for women than for men. As policymakers continue to push 
for reforms that reduce incarceration, they should avoid changes that will widen disparities, as 
has happened with juvenile confinement and with women in state prisons. 

Now, armed with the big picture of how many people are locked up in the United States, where, 
and why, we have a better foundation for the long overdue conversation about criminal justice 
reform. For example, the data makes it clear that ending the War on Drugs will not alone end 
mass incarceration, but that the federal government and some states have effectively reduced 
their incarcerated populations by turning to drug policy reform. Looking at the “whole pie” also 
opens up other conversations about where we should focus our energies: 
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• What is the role of the federal government in ending mass incarceration? The federal prison 
system is just a small slice of the total pie, but the federal government can certainly use its 
financial and ideological power to incentivize and illuminate better paths forward. At the 
same time, how can elected sheriffs, district attorneys, and judges slow the flow of people 
into the criminal justice system? 

• Are state officials and prosecutors willing to rethink both the War on Drugs and the reflexive 
policies that have served to increase both the odds of incarceration and length of stay for 
“violent” offenses? 

• Do policymakers and the public have the focus to confront the second largest slice of the pie: 
the thousands of locally administered jails? And does it even make sense to arrest millions of 
poor people each year for minor offenses, make them post money bail, and then lock them up 
when they can’t afford to pay it? Will our leaders be brave enough to redirect corrections 
spending to smarter investments like community-based drug treatment and job training? 

• Can we implement reforms that both reduce the number of people incarcerated in the 
U.S. and the well-known racial and ethnic disparities in the criminal justice system? 

Now that we can see the big picture of how many people are locked up in the United States in the 
various types of facilities, we can see that something needs to change. Looking at the big picture 
requires us to ask if it really makes sense to lock up 2.3 million people on any given day, giving 
this nation the dubious distinction of having the highest incarceration rate in the world. Both 
policymakers and the public have the responsibility to carefully consider each individual slice in 
turn to ask whether legitimate social goals are served by putting each category behind bars, and 
whether any benefit really outweighs the social and fiscal costs. 

Even narrow policy changes, like reforms to money bail, can meaningfully reduce our society’s 
use of incarceration. Meanwhile, some reforms that seem promising have minimal effect, 
because they simply transfer people from one slice of the correctional “pie” to another. Keeping 
the big picture in mind is critical if we hope to develop strategies that actually shrink the “whole 
pie.” 
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Incarceration and Illegal Immigration 
Human Rights Watch, “A Nation Behind Bars,” 2014. 

Editors’ Note: The following is an excerpt from a longer report about mass incarceration which 
focuses on the incarceration of illegal immigrants for immirgration-related offenses. Do these 
offenses deserve incarceration on top of deportation? 

— 

Congress should more closely examine the language and application of criminal laws addressing 
unlawful entry or re-entry into the United States to make sure that criminal prosecution is 
reserved for the most serious cases and that persons seeking to enter or re-enter the country 
illegally in order to be with their families or to seek asylum from persecution are not subject to 
criminal sanctions. When such individuals are already subject to deportation, it is questionable 
why they should be sent to prison first. 

All nations have a legitimate interest in regulating the entry of non-citizens into their territories. 
While the US has many civil laws regulating immigration, it has since at least the 1950s also 
authorized increased criminal prosecution of non-citizens seeking to unlawfully enter into or 
remain in the country. Such criminalization is troubling, since, as the UN special rapporteur on 
the human rights of migrants has stated, “[I]regular entry or stay should never be considered 
criminal offenses: they are not per se crimes against persons, property, or national security.”

For many years, there were criminal prosecutions of persons who crossed the border without 
permission. Today, such immigration offenses account for over 40 percent of all federal criminal 
prosecutions and constitute almost 30 percent of new admissions to the federal prison system. As 
documented by Human Rights Watch, illegal entry and reentry are the most prosecuted federal 
crimes in the country today, outnumbering prosecutions for drug offenses, white-collar crime, 
firearms offenses, and other commonly prosecuted federal crimes (states prosecute most violent 
crimes). 

In the past, many of these cases would have been handled through the civil immigration system, 
as prosecution was generally reserved for those with serious prior criminal convictions. Over the 
past decade, however, an increasing proportion of defendants for illegal entry and reentry have 
minor or no criminal history. Indeed, many of the persons convicted of entry or reentry offenses 
were migrating across the border to reunite with US-based family members or to flee 
persecution. 

For example, Robert Lopez, an unauthorized immigrant who had lived in the US since he was a 
child, was deported after a 2003 assault conviction stemming from a fight. Married to a US 
citizen with four US citizen children, he applied to return legally and was waiting in Mexico for 
a decision on his application when his mother told him that his wife was addicted to drugs. 
Concerned for his children’s safety, Rober returned to the US illegally. When he tried to obtain 
custody of his children, his wife reported him to immigration authorities. Robert was convicted 
of illegal re-entry and sentenced to prison for four-and-a-half years.
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Congress could mitigate the current harshness of the law by reducing the current 20-year 
maximum for illegal reentry to the pre-1988 two-year maximum sentence and limiting 
prosecutions to people with convictions for serious, violent felonies. Prosecuting asylum-seekers 
should cease altogether as a violation of international law. As noted by an assistant federal 
defender in Los Angeles, “The motivations for committing [illegal reentry] are not the 
motivations for committing most other crimes. [I]t’s basically your desire to be with your family. 
Congress can regulate immigration and protect public safety without sending people to prison 
solely for trying to join their families or seek refuge. 
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Why Did the Crime Rate Drop in the United States? 
Vox, January 19, 2016. 

Editors’ Note: This article surveys the theories for why the crime rate in the United States has 
dropped by neatly half since the early 1990s. Since one of the purposes of incarceration is to 
reduce crime, students should engage the various theories that explain the reduction in crime. Is 
incarceration the primary reason, or were other factors more significant? 

—  

There's about half as much violent crime in the US as there was 25 years ago 
Violent crime in the US has dropped a stunning amount — nearly half —  since the early 1990s. 
Why? 

Some theories (like mass incarceration) seemed pretty solid in the '90s, but have been called into 
question as more data has come in. Meanwhile, some new theories have gotten popular. But 
everyone agrees there's no one answer. 

In February 2015, the Brennan Center for Justice published a report that attempted to quantify 
how much various factors had contributed to the drop in crime. Vox took that analysis and built 
on it — adding other experts' perspectives, other evidence, and other theories it hadn't addressed. 

The theory: putting more people in prison helped reduce crime 
The case for: It seems intuitive. The incarceration rate's been rising; the crime rate's been falling. 
Surely this is because people are being locked up who'd otherwise be committing crimes out on 
the streets. 

Several academic studies have found that increased incarceration had a big impact on reducing 
crime. In particular, Steven Levitt (of Freakonomics fame) wrote a paper in 2004 that concluded 
that 58 percent of the drop in violent crime during the 1990s was due to incarceration. 

The case against: These studies were based on older data that only included a few years of the 
crime decline. Levitt acknowledged he couldn't account for the point of diminishing returns: 
There are only so many serious criminals out there, and after a certain point the people getting 
put in prison aren't people who'd be committing crime after crime on the street. The higher the 
incarceration rate gets, the less it matters if you increase that rate even more. Studies that 
examine more recent data, after the point of diminishing returns has been hit, find that 
incarceration wasn't nearly as influential. 

"Incarcerating violent people has a big effect on violence," John Roman, senior fellow at the 
Urban Institute's Justice Policy Center, said. "But most people we incarcerate aren't violent." 
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The diminishing returns aren't only about who's being put in prison, but about how long people 
remain there. The research suggests that people age out of crime, so letting them out of prison 10 
or 20 years down the line — instead of the longer sentences applied today — might not pose a 
threat to public safety. "Crime is a young man's endeavor," Brian Elderbroom, senior fellow at 
the Urban Institute's Justice Policy Center, said in December. "It's not surprising that someone 
who commits a crime at a young age would be a completely different person by the time they're 
in their 30s.” 

The other problem with this theory is that incarceration rates were increasing for years before 
crime started going down. 

The bottom line: Some effect. Criminologists now tend to believe that incarceration accounts for 
a fraction of the drop in crime (say, 25 percent), but no more. A 2015 Brennan Center for 
Justice report estimates that incarceration played even less of a role than that, especially when it 
came to violent crime. The Brennan Center concluded that the rising incarceration rates through 
the 1980s had already locked up the truly violent criminals, and the point of diminishing returns 
was hit even before the crime rate started to fall. 

The theory: putting more police on the streets prevented crime 
The case for: More police make it easier for law enforcement to respond to crimes and apprehend 
criminals. If they're visibly patrolling, they can also help prevent crime by deterring would-be 
wrongdoers. Research on specific areas, as well as the US as a whole, found that hiring more 
police helped decrease crime. 

The case against: But while the number of police can affect crime rates, crime rates also affect 
the number of police. When crime rises, cities hire more police in response. It's extremely tricky 
to isolate the effect of police on crime from the effect of crime on police. 

The bottom line: A small effect. Steven Levitt, in a 1997 paper later revised in 2002, tried to fix 
this problem by looking at the timing of local and state elections. The logic is that an upcoming 
election would have an effect on police hiring, but wouldn't affect crime on its own — so it could 
show cases where more police did have an impact on crime. Brennan Center researchers 
evaluated his findings and others to show that a small part of the drop in crime in the 1990s was 
caused by hiring more police. As with incarceration, though, it looks like hiring more police has 
more of an effect on reducing property crime than violent crimes. 

… 

The theory: the economy got better and crime got less appealing 
The case for: When people don't have jobs or aren't making money, crime might look like a 
profitable alternative. Research has shown that increases in unemployment, for example, lead to 
small increases in property crime. And some criminologists are enthusiastic about the correlation 
between inflation and rising crime levels. 
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The case against: The big problem with this argument: the recession of the late 2000s. 
Unemployment was higher in 2009 and 2010 than it was in the crime-wave 1980s and early 
1990s. But crime didn't spike — instead, surprising many, it continued to decline. 

The bottom line: Still unclear. It depends on what measure of economic well-being we're talking 
about. The Brennan Center, reviewing past research on the subject, found in February 2015 that 
rising income slightly reduced crime since the 1990s, and unemployment also played a role, 
albeit a smaller one. Reduced inflation, meanwhile, might have had a slight effect on property 
crime — but it probably didn't affect violent crime. 

One interesting question: How much does it matter that the economy is actually improving, as 
opposed to people simply feeling that the economy is improving? There's some suggestive 
evidence that rising "consumer confidence" (a statistic based on surveying people about the 
economy) brought crime down not only in the 1990s, but in the 2000s as well. 
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