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EpiTors’ NOTE

Dear Readers, - N\
Features:
°
The Sustainable Development Law & Policy Brief (SDLP) is
celebrating twenty years of legal scholarship on issues related 15 | Lake EriE BiLL oF RiGHTS GETS THE AX: Is
to environmental, energy, and international development LEGAL PERSONHOOD FOR NATURE DEAD IN THE
law. We are honored to be the Editors-in-Chief at this pivotal WATER?
moment in SDLP’s history. Over the past twenty years, SDLP by Devon Alexandra Berman
h d d cutting- legal i lopi ithi
. ats adt.ressle cuting e(ti%el egf}h} SSUes .deve g,];lfng VZI v;/n 17 | AN Acg Up THEIR SLEEVE OR A HOUSE OF CARDS:
international environmental law. This year is no different. We CAN THE EPA’S AFFORDABLE CLEAN ENERGY
continue to publish articles that push the limits of legal theory T e (e I el
and policy, w}nle giving a space for students to be involved in by Shannon Zaret
the conversation.
31 | StATE PREEMPTION AND SINGLE USE PLASTICS:
This issue focuses on how different countries around the world Is NATIONAL INTERVENTION NECESSARY?
are using their laws and resources to respond to challenges with by Ethan D. King
international ramifications and impacts. From climate change \_ J

to deforestation, the challenges addressed are global in scope,
but the solutions provided in this issue show how existing
legal mechanisms can be used to meet these global challenges.
Schaefer outlines military-based responses to climate change,
and Hess describes how U.S. and Peruvian trade laws can
combat the illegal lumber trade. The articles present hopeful
and practical approaches because the solutions provided are
creative uses of already-existing mechanisms.

We would like to thank all the article and feature authors for
their insights and dedication to raising important legal issues.
We would also like to thank the professors, e-board, staff, and
publisher of SDLP for making this publication possible. SDLP
is a team endeavor, so everyone’s effort is so appreciated.
Finally, we would like to thank our readers, whose involvement
and investment in SDLP are the reasons that we have been able
to create this publication for twenty years.

Sincerely,

Buonna. Dol Duco 10l Lk

Brianna DelDuca and Hannah Gardenswartz

To subscribe to the Sustainable Development Law & Policy Brief, email our Managing Editor at sdlp.wcl@gmail.com
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THE USE OF THE REGULAR MILITARIES FOR
NATURAL DISASTER ASSISTANCE:

CLIMATE CHANGE AND THE INCREASING NEED FOR CHANGES TO THE LAWS IN
THE UNITED STATES, CHINA, JAPAN, THE PHILIPPINES, AND OTHER COUNTRIES

By Donald D.A. Schaefer”

INTRODUCTION

oday’s environment has been changing, with ever-more

hurricanes, typhoons, and cyclones becoming stronger

and causing increasing damage to lives, communities,
and countries as a whole. For the most part, the response time
has been slow due to bureaucratic missteps and other top-
down governance. Regular militaries have often been brought
in haphazardly, and in many cases toward the end of the event.
Militaries around the world should find ways to allow more
effective use in assisting natural disaster efforts. Currently,
politicians call in the military more as an afterthought when
things start to get catastrophic, but by that time it is often too
late. Instead, countries should have a plan in place for a single
call from the president, prime minister, or other national leader to
his or her military leader(s) to mobilize military forces when an
event such as a category 5 typhoon or hurricane is approaching.
Many nations will need to change their laws, revise their plans,
and provide ongoing training for both military leaders and
personnel to ensure that such protocols are allowed, understood,
and implemented. With increased climate change and the impact
that it is having, such action will become increasingly necessary:
millions of lives will depend upon changes to many nations’
current internal laws regarding local and international disaster
assistance in order to survive.

This paper examines four developed nations that all face
frequent natural disasters and that also share troubled histories
concerning cooperating on military matters: the United States,
China, Japan, and the Philippines. These nations were chosen
to complete a comparative analysis with the United States. The
selected countries were chosen from the Asia-Pacific region,
which has continued to experience some of the greatest impacts
from typhoons, flooding, and earthquakes, and to survey a
variety of governmental policies. The concerns this paper raises
set a precedent for other countries to take similar plans to train
regular militaries for internal catastrophic natural disasters
in advance and to put these practices into play immediately,
preventing wasted time trying to figure out what to do next.
These changes require amendments and reinterpretations of
Constitutional laws, but nations around the world could benefit
from making the necessary changes to ensure that loss of life
and property decrease.

CURRENT USE OF MILITARIES

Currently, militaries around the world primarily protect
their countries and, if deemed necessary, fight wars. In
discussing the political nature of wars, 19" century martial
strategist Clausewitz posits that “war is simply a continuation
of political intercourse, with the addition of other means. We
... want to make it clear that war in itself does not suspend
political intercourse or change it into something entirely
different. In essentials that intercourse continues, irrespective
of the means it employs.”! War, therefore, is politics by other
means. Nations have used their militaries to quell domestic
uprisings as well as fight wars from both those who would
invade them and those they would invade. Militaries do not
appear to frequently deploy to provide aid to those in disaster-
stricken areas, however, ignoring a major political role that
militaries could play outside war time.

While the United States’ military has grown under the
leadership of United States President Donald Trump,? China
has steadily risen as a global military power.> Weizhen Tan,
Markets Editor for CNBC Asia points out, “Asia does not
depend solely on the U.S. for security, but with the Chinese
navy, army and air force growing in strength, a ‘far more multi-
polar, unstable military environment’ has resulted.”* A recent
report by the U.S. Department of Defense acknowledges this
shift:

China’s leaders have benefited from what they view
as a “period of strategic opportunity” during the initial
two decades of the 21 century to develop domestically
and expand China’s “comprehensive national power.”
Over the coming decades, they are focused on realizing
a powerful and prosperous China that is equipped with
a “world-class” military, securing China’s status as a
great power with the aim of emerging as the preeminent
power in the Indo-Pacific region.’

* Donald D.A. Schaefer, J.D. (2004, University of Washington), M.A. in
Education (2001, University of Michigan), Ph.D. in Political Science (1999,
University of Michigan), B.A. in Political Science and B.A. in Religion [double
major] (1993, University of Hawaii). This is written in memory of his dissertation
chair, Harold K. Jacobson. The author would like to thank his wife Ma. Crisha
F. Schaefer, his editor Charles C. Grimm, and the editors of this journal for their
editorial support.
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China also has a very large military when compared to
the United States.® According to Business Insider, “With a
population of 1.3 billion to draw from . . . China has over 2.3
million in active service, with an additional 1.1 million as
reserves and military police.”” With such large militaries, both
would be expected to be able to address internal disasters with
force, but neither side has done an adequate job with formally
stated and provisioned preparations to this point.

The final two countries this paper analyzes, the Philippines
and Japan, both have much smaller militaries and have chosen to
use them for primarily defensive purposes.® China and the United
States have continued strong if tenuous relationships with Japan
— relationships that are being tested as China increases its reach
within the Eastern Hemisphere.® Japan has a tremulous history
with both China and the United States'? due to the wars against
and occupation of these countries, but today Japan depends on
and benefits from both.!! Japan surrendered to the United States
after a lengthy and bloody war,'? but has since gained influence
as a key American ally.!® Japan’s military has been primarily
used for defense purposes in the post-World War 1I era.'* It is
a military, however, that can and should be used in the case of
natural disasters.

With China’s increasing presence in the Asian world,
however, Japan appears to be moving away from the United
States as an ally'® even as it continues to receive vast amounts
of aid through a large U.S. military presence within its borders.'®
For Prime Minister Shinzd Abe, finding that balance between
China’s Xi and America’s Trump continues to be a challenge. On
the one hand, his relationship with Trump maintains the strong
ties his country continues to enjoy economically and militarily
with the United States. Despite this history of mutual support,
Trump has found Japan willing to push back against him and
perhaps even win regarding economics. William Pesek, author
of Japanization: What the World Can Learn from Japan's Lost
Decade and Politico reporter, states, “Trump might be surprised
to find Abe is more willing to push back than roll over” when it
comes to trade relations with the United States.!”

Both Xi and Abe have strengthened their countries’
friendship, despite the histories of their two respective countries.
Japan’s relationship with China has come with a price, however.
Many Chinese citizens refuse to forget!® the Nanjing Massacre!®
even as officials bypass mentioning this incident in order for the
two countries to work more closely together. The Associated
Press states, “Chinese officials struck a tempered tone on the
80th anniversary of the Nanking Massacre on Wednesday,
saying China would ‘look forward’ and deepen friendship with
its neighbor Japan despite historical misgivings.”?® Current
tensions over the Senkaku Islands, which both China and Japan
claim, also threaten ongoing efforts at reconciliation.?! Yet,
both countries appear ready to move beyond these islands. As
Nakamaru points out,

On his three-day visit to Beijing from Saturday, Foreign
Minister Taro Kono was on a mission to further a recent
improvement in Sino-Japanese ties following years of

Fall 2019

animosity over a territorial dispute and differing views
on wartime history.

“Japan-China relations have normalized,” Kono told
Chinese Premier Li Keqiang in a meeting Monday.
“There are many difficult issues that we have yet to
resolve, but we should stand shoulder to shoulder to
work on issues on a global scale.”??

As these two countries grow closer and put their differences
aside, simple economic cooperation and peace-time diplomacy
should not overshadow international disaster preparation. For
true peace between China and Japan, a mutual agreement to
assist each other should a catastrophic event impact either of
them needs to be established.

In the case of the Philippines, the military (estimated to
be around 300,000 in strength?®) has transformed recently
from a primarily internal defense posture to one of protecting
its seas against China and others who would use its territorial
waters.”* At the same time, this nation has gotten closer to
China as the Philippines sees such relationship with the United
States as waning?®: ““Your Honors, in this venue, I announce
my separation from the United States ... both in military, but
economics also,’ said Philippine president Rodrigo Duterte to a
burst of applause from an audience of officials in Beijing’s Great
Hall of the People. . . . ”2° This distancing has continued. De
Castro points out the difference in Duterte’s administration more
specifically,

President Duterte has charted a different course for
Philippine foreign policy. His pronouncements and
actions are undoing former President Aquino’s agenda
of balancing China’s expansive claim in the South
China Sea specifically by weaning the Philippines away
from its long-standing treaty ally, the United States. In
turn, he has gravitated toward China. President Duterte
believes that an appeasement policy on China is
advantageous for the Philippines and is worth pursuing
in exchange for the latter’s economic largesse.?’

Still, Duterte must contend with the ongoing conflict with
China in the South China Sea, specifically as it relates to the
building up of defensive forces surrounding the “islands, islets,
reefs, and shoals contested by the Philippines.”?® Duterte
struggles to find a balance between the desire to continue his
ties to the United States?® and his desire to court Xi amidst
the ongoing conflict in this region.’” The ties between Xi and
Duterte continue to grow, however:

Beijing and Manila have agreed to a joint oil and gas
exploration deal — one of 29 deals that were signed on Tuesday
as Chinese President Xi Jinping began a two-day state visit to
the Philippines.

The two nations also signed a memorandum of understanding
to cooperate on Beijing’s vast trade and infrastructure strategy,
the “Belt and Road Initiative”, and agreed to boost ties.



After meeting Philippine President Rodrigo Duterte for
talks, Xi described the visit as a “milestone” in the countries’
relations. Xi is the first Chinese leader to visit Manila in 13 years.

“China and the Philippines have a lot of common
interests in the South China Sea,” Xi said after the talks. “We will
continue to manage contentious issues and promote maritime
cooperation through friendly consultation.”3!

The ongoing conflict between the United States and China
has given way to the possibility of a greater Chinese interest
in the Philippines as China chooses to move toward greater
influence within this area of the world. Yet, Trump continues to
court Duterte, even boasting, “We’ve had a great relationship.”3?
According to the Washington Post, however,

At an Asian summit last week, Vice President Pence
and Chinese President Xi Jinping traded barbs and
delivered dueling visions of an Asia-Pacific region
tilted toward one of two poles: the United States or
China.

Hours later, the Chinese leader hit the road on a
Southeast Asian charm offensive.

Xi swept into the Philippines on Tuesday as the first
Chinese leader to make a state visit in 13 years. . . .

Xi’s visit to the Philippines — once an unshakable
U.S. ally with deep historical and cultural ties to the
United States — encapsulates how Southeast Asia and
the Pacific have become ground zero in the accelerating
contest for global influence between Beijing and
Washington. 33

So, while the United States may wish to move forward with
its ties, both Duterte and Xi increasingly choose to push back
against America and move closer together. As the Philippines
chooses which relationship to strengthen, both nations will
likely continue to have influence.

Should another catastrophic event such as a category 5
typhoon reach its shores,** the Philippines will need to act fast
but may call upon assistance from both of its powerful trade
partners, the United States and China. The South China Sea’’,
the East China Sea’®, and seas globally?” have been trending
warmer, directly impacting China, Japan, and the Philippines
through stronger and more powerful typhoons. Each nation
benefits most by remaining in close relationship with the other
nations to survive as a viable economic entity; therefore, all four
countries should be prepared to work with each other as well as
other nations, should a catastrophic natural disaster occur.

A CHANGING WORLD

The year 2018 saw some of the most extreme weather
since records began being recorded.® A recent report by the
World Meteorological Organization paints a picture of steadily
increasing extreme weather,?® including increased rainfall and
droughts that have led to flooding and wildfires*® globally:*! in
the United States, Hurricanes Florence and Michael;*? in Asia,

typhoons Mangkhut (Philippines and China), Yutu (Mariana
Islands), and Jebi (Japan).** All told, natural disasters affected
approximately 62 million people,** which explains the United
Nations’ assertion:

Climate Change is the defining issue of our time and
we are at a defining moment. From shifting weather
patterns that threaten food production, to rising sea
levels that increase the risk of catastrophic flooding,
the impacts of climate change are global in scope and
unprecedented in scale. Without drastic action today,
adapting to these impacts in the future will be more
difficult and costly.®

With global temperatures rising, the impact of the changing
environment has become more apparent with each passing year.*®
For the first time, in 2019 “the concentration of carbon dioxide
in the atmosphere eclipsed 415 parts per million. . . . Saturday’s
carbon dioxide measurement of 415 parts per million at Hawaii’s
Mauna Loa Observatory is the highest in at least 800,000 years
and probably over 3 million years. Carbon dioxide levels have
risen by nearly 50 percent since the Industrial Revolution.”*’
Climate change thus presents a “threat multiplier”:*® climate
change will continue to increase the power and scope of natural
disasters, which will increasingly affect a population that
may reach 8 billion by 2025.#° Even as leaders in the United
States refuse to address how it impacts humans during major
events such as flooding, this paper urges world leaders to begin
determining how best to address the changing environment’s
impact on a population during catastrophic events.>®

Current acknowledgment of and preparation for climate
change remains insufficient. The leaders of the United States,
China, Japan, and the Philippines have addressed climate change
in drastically different ways. Trump has always been a sceptic of
climate change. In a Washington Post article,

President Trump on Tuesday dismissed a landmark
report’! compiled by 13 federal agencies detailing
how damage from global warming is intensifying
throughout the country, . . .

The comments were the president’s most extensive
yet on why he disagrees with his own government’s
analysis, which found that climate change poses a
severe threat to the health of Americans, as well as
to the country’s infrastructure, economy and natural
resources. The findings — unequivocal, urgent and
alarming — are at odds with the Trump administration’s
rollback of environmental regulations and absence of
any climate action policy.

“One of the problems that a lot of people like myself,
we have very high levels of intelligence but we’re not
necessarily such believers. . . . As to whether or not it’s
man-made and whether or not the effects that you’re

talking about are there, I don’t see it,”.>?
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Trump has continued to regard climate change skeptically,
even as more floods, hurricanes, and tornadoes ravage the United
States. In contrast to Trump, Xi has been a vocal supporter of
issues concerning climate change and has been a world leader
when it comes to pollution and alternate forms of energy, such as
solar panels, wind energy.>? Xi stated in 2016,

I have said for many times that green mountains and
clear water are as good as mountains of gold and silver.
To protect the environment is to protect productivity,
and to improve the environment is to boost productivity.
This simple fact is increasingly recognized by people.

We will unwaveringly pursue a strategy of sustainable
development and stay committed to green, low-carbon
and circular development and China’s fundamental
policy of conserving resources and protecting the
environment. In promoting green development, we also
aim to address climate change and overcapacity. In the
next five years, China’s water and energy consumption
as well as CO2 emission per unit of GDP will be cut
down by 23%, 15% and 18% respectively. We will
make China a beautiful country with blue sky, green
vegetation and clear rivers, so that the people will enjoy
life in a livable environment and the ecological benefits
created by economic development.**

The contrast between Trump and Xi’s outlook on the
environment could not differ further. Both leaders will need to
address the changes that are taking place in the environment
as more catastrophic events caused by climate change such as
category 5 typhoons and hurricanes, along with the flooding that
occurs as a result, only increases in the future. How each comes
to terms with this change may well determine the fate that each
may bring to countless people.

Both Abe of Japan and Duterte of the Philippines have
supported counteracting climate change. Japan and the
Philippines have faced extreme weather systems that have
forced countless people from their homes and communities,
making disaster management the key to survival.’®> Abe and
Duterte each have come to a better understanding of the impact
of global warming and have stated their desire to address the
changes that are taking place. In Japan, where experience with
climate change has been dramatic, each passing year requires
further changes. As noted by Abe in an op-ed on September 23,
2018,

Unprecedented torrential rain and landslides ravaged
the residents of western Japan this summer, killing more
than 200 people, and ruining hundreds of thousands of
livelihoods. Meanwhile, severe scorching heatwaves
struck the country and resulted in approximately 160
deaths. Fierce heat also gripped North America and
Europe, and hurricanes and typhoons hit the US and
Philippines. . . .
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Climate change can be life-threatening to all
generations, be it the elderly or the young and in
developed and developing countries alike. The problem
is exacerbating more quickly than we expected. We
must take more robust actions. And swiftly.

The way forward is clear. We must save both the green
of the earth and the blue of its oceans. . . .

Addressing climate change, marine pollution, and
disaster risk reduction are critical pillars for achieving
the UN’s Sustainable Development Goals.>®

Abe has chosen to address climate change head-on:
“Almost immediately after winning another term at the helm of
Japan’s ruling party, Prime Minister Shinzo Abe signaled that
he intended to show more leadership on climate change.”’
For him, the reality of the recent changes in climate is reason
for concern, as Japan has faced massive mudslides caused by
increasing rain patterns and typhoons.>® Therefore, the necessity
of preparing for the next major catastrophic event to face Japan
from a natural disaster perspective is critical, which requires
considering how the military will be used when such events take
place.

For Duterte, the Philippines faces a similar scenario
regarding climate change® and the necessity to address it.
Duterte has stated recently, “Climate change is not a typhoon
that visits your country once or twice a year. Climate change
is a day-to-day problem.”®® In regards to the withdrawal of the
United States from the Paris Agreement on Climate Change,
Duterte has stated, “I have to fathom the reason or even the
rationale of the withdrawal. Is it because it cannot work hand
in hand with other nations? Or is it because Trump would like
to do it alone?”®! Duterte signed the Paris agreement in 2017,
even with his misgivings that it favors industrial countries.%?
His support, however, has been strong for the need to address
climate change and its impact on the environment. Given the
recent catastrophic events — from heavy rains, to flooding,
and typhoons — that have hit the Philippines®® and other parts
of Asia,® such support should continue not only from him but
also from other leaders around the world. Duterte preaches that
cooperation is necessary:

President Rodrigo Duterte has called on different
countries to have a “collective action” on climate
change amid the concerning impacts of weather
disturbances on developing countries.

During the Belt and Road Forum for International
Cooperation in China, Duterte thanked countries that
helped the Philippines in times of calamities and called
for a more “proactive measures” on climate change.

“President Duterte expressed grave concern over the
impact of more frequent and more intense disruptive
weather on developing countries like the Philippines,
and called for greater principled, concerted and



collective action on climate change,” Malacafiang®
said in a statement released Sunday.®¢

It is apparent that Duterte has grasped the significance of
climate’s impact on his country, as have Xi and Abe to a lesser
extent. Trump, for his part, should also come to realize the
significance of climate change on natural disasters in the United
States. Collectively, these nations represent a relatively small
sector of the global impact of climate change. Other regions of
Asia, Africa, Latin America, and Europe should all be taken into
account, with the leader of each country addressing how climate
change will affect the weather patterns within their respective
leadership when it comes to catastrophic natural disasters. In
turn, laws will need to change to allow the military more
streamlined access to the areas most affected when such events
occur. It is this area — the legal side of assistance — that this paper
now turns.

GLOBAL LEGAL SITUATIONS IN ADDRESSING
NATURAL DISASTERS VIA THE MILITARY

Perhaps few other issues have dominated the issue of
climate change in relation to natural disasters as the impact on
human lives: Hurricane Michael,%” Maria,®® or Katrina® in the
United States; the 2008 Sichuan earthquake’® and the 2018 Super
Typhoon Mangkhut’! in China; the Great East Japan Earthquake
in 2011 that caused the Fukushima Daiichi Accident’?> and the
2018 Typhoon Jebi in Japan’?; or the super typhoon Yolanda/
Haiyan in 20137# as well as Super Typhoon Mangkhut that first
came ashore in the Philippines before moving on to China.”®
The military of each of these countries played some role, and
the government in each country had to account for its actions
during the devastating consequences of each event. Laws need
to change to allow regular militaries to be used proactively and
effectively during natural disasters rather than in the haphazard,
often limited manner currently used, and certainly not as a last
resort.

The main problem most established nations face in dealing
with natural disasters is the sovereignty for the local area’s
leadership being overshadowed by national leadership bringing
troops to a given area. The legal challenges may be immense;
however, by changing or reinterpreting laws, such massive use
of military support in times of national crisis will ensure the
more effective use of the armed forces during natural disasters,
potentially saving whole communities.

THE UNITED STATES OF AMERICA

Perhaps few other issues stand in the way of an effective use
of America’s regular military (Army, Air Force, Marines, and
Navy) as much as the Posse Comitatus Act’® (PCA) of 187877
that forbids the use of federal troops for enforcement purposes.”®
While any number of exceptions’ are currently allowed, the
Insurrection Act of 1807%° presents the best opportunity. The
Insurrection Act allows troops (beyond the National Guard) to
be deployed in the United States for peace-keeping duties®!.
McGrane states,

When the Insurrection Act has been invoked, the PCA’s
restrictions are lifted and members of the military,
under the command of the president, are free to arrest
U.S. citizens for violations of state and federal law. .
.. The Insurrection Act, as an exception to the PCA,
recognizes that in certain circumstances the national
interest is best promoted by the federal military
performing law enforcement functions within the
states.®?

An Executive Order®? concerning the interpretation of the
Insurrection Act, however, could allow for the regular military
to be used at the immediate and massive scale for catastrophic
natural disasters as well as an exception to the PCA that needs
to be signed by Trump to ensure that when another Hurricane
Katrina level event occurs the necessary legal framework will be
in place to ensure the survival and wellbeing of those involved.
The use of the regular military will assist the Federal Emergency
Management Agency (FEMA) but should also be the first major
force to arrive once a catastrophic natural disaster occurs.

The use of this executive order to use the regular military as
armed police in addition to the National Guard in this capacity
would most likely be upheld by the courts if it is given as an
exception to the Insurrection Act. Executive orders and other
forms of unilateral actions have been upheld by the courts®* and
have the power of those signed into law by Congress,®® including
the use of executive agreements as a unilateral action®® to
provide assistance to an ally like Japan or the Philippines, should
a catastrophic event occur there or elsewhere outside the borders
of the United States.’’

U.S. presidents throughout history have chosen to use
executive orders for purposes of unilateral actions. Gallagher
and Blackstone have stated, “While Congress is understood to be
the primary institution in the policy-making process, ambiguity
about the meaning of ‘executive power’ and ‘faithfully execute’
has opened the door for many influential policy decisions to
be made by presidents acting unilaterally.”®® Trump has made
extensive use of executive orders®® since coming into office,”
and those orders have been given deference’! — especially given
the conservative nature of the current U.S. Supreme Court,
with conservative justices holding a 5-4 lead. As with previous
presidents, personality traits may determine the course of action
and in what circumstances such orders are given.”?

Once a catastrophic natural disaster event takes place —
domestically or internationally — the president must address
it, which will impact the public’s perception of the president
as a leader.”® Therefore, it is critical to understand the use of
such unilateral actions from the perspective of the executive.’*
Presidents have used the armed forces without Congressional
authorization through the use of unilateral action,” typically
sending troops on military missions overseas, without informing
Congress until after the action was initiated.’® Therefore, the
president can point to precedent to take a unilateral action after
first giving an executive order (privately or otherwise) that will
allow the president to commit troops to a part of the United
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States threatened by a hurricane, earthquake, etc. The PCA failed
to assist President George W. Bush [hereafter “Bush”] with
Hurricane Katrina in 2005 because troops were not deployed
until much later than was necessary,”” and even then they were
not used effectively.”®

Had an executive order been given previously regarding
the Insurrection Act, troops could have been provided during
Hurricane Katrina at the onset, thereby saving lives and
property.” Yet it was federalism that “substantially motivated
President Bush’s decision not to invoke the Insurrection Act
after Katrina.”'% He goes on later to state,

Katrina exposed a failure in the United States’ disaster
relief system. The storm made landfall on Monday
morning; it wasn’t until Saturday that the federal
government made up its mind about whether or not to
use the military for law enforcement purposes inside
New Orleans. Because of the objections of Governor
[Kathleen] Blanco and the overriding state sovereignty
concerns, the Bush Administration decided against
invoking the Insurrection Act and using military as
police.!%!

The Office of Legal Counsel under the Department of Justice
stated that Bush had legal authority to use the Insurrection Act
over the objection of Governor Kathleen Blanco to justify the
presence of active-duty federal troops.!?? In this sense, the
Insurrection Act has proven to constitute an exception to the
PCA in the time of Hurricane Katrina, and, as a consequence,
may be used again and legally upheld. Through an executive
order signed in the near future, Trump and future presidents
may find such a written order useful at a moment’s notice to
assist in times of catastrophic natural disasters such as Hurricane
Katrina'®® whether or not the governor(s) chooses to accept such
help. Therefore, Trump should consider drafting or signing the
order so that when future catastrophic natural disasters occur,
assistance may be given without dispute over his power to make
such an order. Neglecting to do so puts him at risk of earning the
same reputation for indecision that Bush earned with Hurricane
Katrina.

America had no direct plan in place at the time of Hurricane
Katrina that would have allowed Bush to make a simple call
to the 82" Airborne or other special operations’ units within
the armed forces to mobilize. Lipton, Schmitt and Shanker,
New York Times correspondents covering political issues for a
cumulative 30+ years, state that in the aftermath of Hurricane
Katrina, “one senior Army officer expressed puzzlement that
active-duty troops were not summoned sooner, saying 82"
Airborne troops were ready to move out from Fort Bragg, N.C.,
on Sunday, the day before the hurricane hit.”!* The reality is
that Bush chose not to use the regular military, which could have
been used legally as noted above, for fear of usurping Blanco’s
objections and authority. Naim Kapucu, Director of the School
of Public Administration at the University of Central Florida,
states,
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The main problem was that the request for government
assistance by the governors of impacted states was not
made clear. Even though the need for military assistance
was included in request letters, the explicit types and
numbers of military units were not specified in the
first few days. Another challenge was the complexity
of legal statuses and command and control structures.
The separation in the command structure of both the
National Guard and the active-duty military resulted in
slower operations and overall military response.'%’

Kapucu continues, stating the governor had no way to
request active-duty Army and Marine land forces.!% The author
concludes by stating,

The military currently is governed by a lengthy,
complex authorization process. Considering the lesson
learned from Hurricane Katrina about the failures in
establishing effective military engagement, emphasis
should be put on addressing procedural obstacles, legal
complexities, cost factors, political complications, . . .
and other factors that contribute to the timeliness of a
military response.'?’

As Kapucu has clearly indicated, local governments also
need a clear path to request the Army, Navy, Marines, and Air
Force in times of catastrophic natural disaster. An executive
order before or after a disaster declaration'® by the president
as an interpretation of the Insurrection Act could reduce this
logistical burden from national and local leadership, who should
instead concern themselves with the other rigors of leading
through a crisis. This executive order may be created either as
an immediate use just before such action is required or be signed
in the near future and put in place so that the use of the military
can be given quickly. Yet, as Banks, currently a College of Law
Board of Advisors Distinguished Professor at the peak of his
30 years at Syracuse University, points out, “As the Katrina
experience demonstrated, however, the lack of a clear blueprint
for a shared state and federal response to a major disaster greatly
complicated the response to the storm, and even adroitness
would have been too little too late to prevent some of the worst
effects of Katrina.”!%° The continued failure to have such a plan
in place to use active-duty military in times of major natural
disasters will likely mean only continued pain and suffering for
those involved once such events take place in the future.

THE PeoPLE’S REPUBLIC OF CHINA

China has had a long history of disaster management!'? but
still needs to improve.!'! Xi will need to consider how to deal
with catastrophic natural disasters'!? that are likely to increase
due to climate change,!'3 and his handling of the military during
such crises should be direct, immediate, and scalable. Like the
United States, China needs a general interpretation of the 1947
Constitution under Chapter IV Article 43 in such a way as to
allow this action to occur directly from Xi, without the need
to go through other formal steps.!'* Xi has stated that there



needs to be “better integration between the military and civilian
sectors.”!!> Through the process of modernization of its military
with a focus on better relations with the civilian sectors,!!° direct
use of China’s massive armed forces during a natural disaster
needs to be further streamlined. As with the proposal for the
United States, Xi’s determination, much like Trump’s, is critical
in the process of assistance for natural disasters: “China’s
disaster management system contains no law-based presidential
disaster declarations; however, the national leader’s instruction
(pishi in Chinese) play a similar role in disaster declarations.”
117 China’s leader should be able to put large numbers of
military personnel!!® very quickly into a given area. Under Xi’s
leadership, it is imperative that such actions are taken sooner
than later, given the global climate changes that are causing far
more dramatic events to take place.!!”

Xi’s legacy and reputation depend in part on how he manages
future disasters. As with the 2008 Sichuan earthquake, the
legitimacy of China’s government and its elites’ response should
not be questioned after such an event.'?® Xi is the chairman of
the Central Military Commission and one of the most powerful
leaders in Modern Chinese history; therefore, as he continues to
change and update the constitution and modernize the military,
dramatic changes need to be made to the way to which natural
disasters are responded.'?!

Supplies — bedding material, canvas, water, medical and
other basic needs — remain vital to the military in combat and
aid situations. The Chinese military mobilized during the
2008 Wenchaun earthquake,'?? but they faced a general lack
of coordination in getting the necessary supplies to those who
needed them most.'>> To prevent this haphazard distribution of
aid, China needs to implement a policy'?* that allows for the pre-
positioning of food, water, tarps, and medical supplies so that
once a catastrophic natural disaster takes place, the supplies are
easily available to give to those most in need. This policy should
allow for the immediate use of those materials once they are
called upon by Xi, members of his cabinet, or other top-ranking
party members. Zhang and Chen state, “At present, there is
no complete emergency material reserve system in China, and
although the central reserve system is established, local reserve
system is seriously insufficient. Therefore, in order to bring
the materials reserve into the orbit of legalization material
reserve rules and regulations should be improved.”!?> Given the
number, magnitude, and lack of preparedness for earthquakes
throughout China,'?® this author recommends that every nation
should have large quantities of reserve material such as water,
food, medicine, etc. that can be quickly distributed with the
assistance of the active-duty military to those who need those
supplies. Such changes to each nation’s laws should allow this
to occur smoothly and with the direct use of the military.'?’

As Xi moves toward a likely reelection in 2023'%% and the
continued centralization of his power,!?° he must consider the
ramifications of catastrophic natural disasters and the need to
use the military as first responders when they occur. He has
come into office with a goal of being far more assertive when it
comes to foreign policy,'3 thus he should be willing to use this
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same assertiveness to reshape the military for better domestic
responses to earthquakes, floods, typhoons, and other natural
disasters.'3! In the process, China will need to streamline getting
these resources to those who need it most. For this policy to have
the highest impact, China must include a willingness to forge
bonds with other nations,'?? allowing alliances and necessary
resources both to flow into China during these events and to
allow resources to be given to other nations when catastrophic
natural disasters affect them. In this way, Xi’s goal of having a
globalist view may be furthered as he champions the broader use
of his military and other assistance to countries around the world
in a show of good will and transparency in friendship during
times of natural disasters affecting other countries. Both Japan
and the Philippines, which are regularly hit with such disasters,
could benefit with stronger pledges from China regarding these
resources, as could the United States. Therefore, for the benefit
of everyone involved, Chinese leadership under Xi needs to
make changes to its laws'3? to allow a greater and more direct
response to natural disasters that ensures the more effective use
of its military.'34

JAPAN

Japan continues to be struck by natural disasters, with the
9.0 earthquake and tsunami that caused the Fukushima Daiichi
Accident!® being the worst in its modern history. Yet, with
this natural disaster and the accident at the nuclear power plant
that followed, the military could have done a better job with
supplying aid to those who needed it most.!3® The leadership
under Abe should modify its existing laws to accommodate a
changing reality that more typhoons, earthquakes, tsunamis, and
other catastrophic natural disasters will occur globally, and, as a
direct result, nations need a more streamlined chain of command
structure in place to allow for large-scale domestic military
responses to these disasters.

Japan’s constitution, which was formulated after the end of
World War II in 1947, had a pacifist clause: Chapter 2, Article 9
“Renunciation of War” states,

Aspiring sincerely to an international peace based on
justice and order, the Japanese people forever renounce
war as a sovereign right of the nation and the threat or
use of force as means of settling international disputes.

In order to accomplish the aim of the preceding
paragraph, land, sea, and air forces, as well as other
war potential, will never be maintained. The right of
belligerency of the state will not be recognized.'3’

Abe’s recent actions regarding the use of the military as it
relates to Article 9 suggests a more aggressive reinterpretation
of the use of Japan’s armed forces.'® This reinterpretation
should extend to allow the military to be used for more domestic
and international aid purposes, shifting to allow them to be
used effectively when natural disasters strike. This “collective
security”!3% will ensure a better chance of survival during the
next disaster. Such assistance — while not required — will ensure
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a safer world in which countries put lives ahead of nationalistic
views to form a greater level of cooperation in which countless
lives around the world could benefit.

Given the sheer volume of U.S. troops in Japan, the allied
nations need clearer laws governing when and how to use these
joint forces to assist those most in need during natural disasters.
The 2011 earthquake and resulting tsunami proved how vital
such assistance can be in promoting peace through mutual aid.
Talmadge explains,

Just one year after tensions over American military
bases forced out a prime minister, a U.S. relief mission
after the earthquake and tsunami is remaking Japanese
opinions.

Roughly 20,000 U.S. troops have been mobilized in
“Operation Tomodachi,” or “Friend.” It is the biggest
bilateral humanitarian mission the U.S. has conducted
in Japan, its most important ally in Asia.

As logistics gradually improve, U.S. troops have been
moving farther into hard-hit zones and providing tons
of relief supplies and badly needed manpower to help
the hundreds of thousands of Japanese whose lives
were shattered in the March 11 disaster. . . .

About 50,000 U.S. troops are stationed throughout
Japan under a mutual security treaty signed in the
1960s. Tokyo strongly supports the alliance, because it
saves Japan money on defense and serves as a powerful
deterrent force in the region, particularly as China’s
military strength and economic clout rise.'*?

The bi-lateral agreement between the United States and
Japan'#! should include an updated version to allow for disaster
relief during times of natural disasters.

Such agreements should exist with other nations'4? allied
with Japan so that when disaster strikes assistance may be given
from the militaries around the world. In recent times, Japan
has forged a stronger relationship with the Philippines over
issues concerning China’s access to the South China Sea.!*?
As this relationship grows, the two nations need to include a
formal resolution of bilateral assistance for each country in the
event of a natural disaster. While such partnership is important
regarding the use of militaries and other resources to combat
China’s rise in the region, it should also be modified to include
the use of the military to assist in times of crises so that each
country may benefit. At the same time, Japan needs to have a
“balancing strategy”!** between itself and China regarding
its defense, going beyond matters concerning the Senkaku
145 and the ongoing issues in the South China Sea'4®
to focus on issues concerning bilateral relations during major
natural disasters.'4’” For example, China gave Japan significant
amounts of aid following the 2011 earthquake, including
assistance from its military forces: “It’s sending $4.5 million
worth of rescue materials, including blankets and flashlights.
Beijing has promised more, if necessary.”!*® Such agreements
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should include the mutual transfer of aid during natural disasters,
thereby forging relationships based upon mutual respect and
need.

Japan is moving forward with a stronger defense policy
regarding China and other nations, which in and of itself may
be mutually beneficial given the need for a stronger military
to address any number of issues it now faces. Singh argues
that “a strong Japan is actually a source of regional stability.
Its democratic identity, the resilient pacifism within Japanese
society, and the continued robustness of the U.S.-Japan alliance
support this conclusion.”!” Therefore, as Japan moves forward
with its goals of modernizing its military and securing strategic
ties to other nations, support from these nations should never be
far behind as it deals with issues concerning natural disasters.

With current policies unchanged, assistance from Japan’s
and other nations’ militaries (for example during the 2011
earthquake) was incomplete and inadequate in many respects.'>°
Japan needs to reinterpret Article 9 of its constitution to allow for
the direct and immediate use of its armed forces (even over the
objections of local politicians!®") so that in cases of catastrophic
natural disasters, as illustrated by an article highlighting a recent
drill'>2, such reinterpretation should allow for Abe or future
prime ministers to have ground forces in the areas affected
immediately, to-scale, and under a command-and-control person
who wields the power to use the military in conjunction with
other forms of assistance, including the acceptance of aid from
other nations’ militaries.'>3 To aid this effort, Japan’s role as
leader in cell phone use should consider better implementation
of social media'>* to help coordinate its military, to inform the
local population of where and when to expect assistance, and to
direct the leadership of Japan through various applications on the
overall needs during the crises. Leveraging relationships with
developed allies and its technological superiority, Abe could
increase his nation’s ability to respond to the pending disasters
arising from global warming.

TuE REPUBLIC OF THE PHILIPPINES

Few other areas have been hit with as many typhoons
in recent history as the Philippines.'>> A nation with over
7,000 islands,'*® the Philippines continues to face this trend
of increasingly intense typhoon landfalls with a growing
population, resulting in additional problems when natural
disasters strike. Under the leadership of Duterte, the Philippines
has moved politically further away from the United States and
toward China and other countries in Asia. One major change has
come from refocusing its military role from fighting the growing
drug problems that have plagued the island nation to improved
military assistance during natural disasters, just like the other
countries discussed so far. Disaster aid has come from many
countries, often in the form of assistance from nongovernmental
agencies.'>” Such assistance should be accepted but coordinated
by the president, who should also coordinate the military
during such disasters. The 1987 Constitution'® establishes the
president as the Commander in Chief and mandates that the
military remain under civilian control.!>® Duterte has continued
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to remain close to his military,'®® and therefore the greater use of
it during natural disasters should not constitute a major reform of
the policies put into place. The goal here, as with other nations
addressed, would be to streamline control of the military during
natural disasters by Duterte to ensure a better and more effective
use of it with the ultimate goal of saving lives and ensuring a
quicker return to normal after a catastrophic natural disaster.

The Philippines has been faced with the devastating effects
of typhoons that regularly come ashore along with the impacts
that the storm surges bring with them.!®' The struggle to
coordinate aid is often centered on how best to streamline the
command-and-control operations of its military during those
catastrophic natural disasters. Similarly to the Insurrection Act
allowing the U.S. president to order military troops to devastated
areas following a natural disaster, the Philippine President
has power under the constitution that addresses the use of the
military during times of declared martial law.'®> Such use will
allow for the immediate, direct, and sustained use of its own
military during times of typhoons, storm surges, and other
natural disasters.

Military assistance may also come from other nations, too.
As Yamada points out, “In November 2013, in the aftermath
of Typhoon Yolanda/Haiyan, humanitarian aid and disaster
response (HADR) were delivered by the U.S. military.”!63
According a collection of international military leaders and
scholars, regarding Typhoon Yolanda/Haiyan,

With over $86 million in total U.S. assistance, the U.S.
military response efforts comprised more than 13,400
military personnel, 66 aircraft, and 12 naval vessels,
which delivered over 2,495 tons of relief supplies and
evacuated more than 21,000 people ...

Many humanitarian aid experts and military leaders
noted that civil-military coordination was some of
the best they had seen during the response to Super
Typhoon Haiyan in the Philippines from November to
December 2013. In total, the United States participated
in relief efforts together with 57 other nations and 29
foreign militaries. Specifically, the USAID Office of
Foreign Disaster Assistance (OFDA), U.S. Pacific
Command (USPACOM), and the U.S. Embassy in
Manila demonstrated clear understanding of their
roles and responsibilities as evidenced by their
effective coordination. Moreover, U.S. Government
entities provided assistance that reflected their unique
capabilities appropriately scaled throughout the
response phase.!%4

In the case of Typhoon Yolanda/Haiyan, U.S. assistance
and coordination played a pivotal role ensuring the security
and wellbeing of those affected by the storm’s damage.'® The
Philippine military, however, has been criticized for its slow
response to such disasters,'® and therefore the improved use
of its military through a streamlined process will benefit the
president’s regime as well as the citizens’ livelihoods.
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While the Philippines may always struggle distributing
assistance from other nations, Duterte must address preparations
for the yearly typhoon season as quickly as possible. Duterte has
chosen the path of moving away from economic and military
assistance from the United States and toward other nations
like China,'®” even while multiple nations within the Pacific
region struggle over how best to contain the perceived threat
of an increasingly aggressive Chinese military in the South
China Sea.'®® Duterte should consider maintaining the balance
his nation needs between their available alliances — including
his close relationships to China, the United States, Japan, and
Australia, to name a few — in an effort to improve disaster
assistance when typhoons and other natural disasters strike his
country.

Part of the issues for those affected by a natural disaster
is how soon they are informed about the event in question!'¢’
and how quickly that information is relayed to those running
the emergency management side.!”® Working at the local level
through community leadership!’! as well as the continued
assistance from abroad'’> matters during times of natural
disasters. The Philippines’ leadership continues to struggle with
and adapt to ongoing disaster response. Salazar points out,

In response to the frequency of natural and man-made
disasters in the country, in February 2010 Congress
passed Republic Act 10121 (RA 10121) which aimed to
strengthen the Philippine Disaster Risk Reduction and
Management System. The new law is important in that
it signaled a paradigm shift from emphasizing disaster
response to risk reduction, a principle which experts
unanimously agree to be the best way to prepare for
disaster and reduce its impact.'”?

The reality is that the Philippines needs to address the
preparation for upcoming typhoons, storm surges, and other
natural disasters. Scholars from the Philippine’s university
system, point out that “The government’s problem of how to
coordinate and manage the distribution of relief goods and the
provision of much needed services underscores the significant
role other agencies play in disaster response.”!7* What is needed
are clearer plans and laws for how best to use those involved,
especially response teams comprised of the military and those
coordinating the teams.

Duterte faces further complications preparing for natural
disasters in areas of the Philippines where armed conflicts
continue. The continued insurgency'”> that has plagued areas
throughout the Philippines may cast doubt on how effectively
aid can be given in those areas most affected. The Armed
Forces of the Philippines (AFP) are the best equipped to handle
natural disasters in areas affected by unrest due to their size and
readiness, but they should do so in a manner that is streamlined
and effective so that the greatest amount of food'’® and other
forms of aid can be given quickly to those most in need. The
reality is that such events affect women,!'”” children,'”® and the
poor!” disproportionately. It is important to understand the

wellbeing of those affected by the typhoons!®® and other natural
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disasters. Such aid can be given not only by the AFP but by
other nations under the doctrine of “Responsibility to Protect”
(“R2P”) '8! in the Association of Southeast Asian Nations
(“ASEAN”).'32 As Puspita points out,

Indonesia, Myanmar, and the Philippines are the most
vulnerable countries to natural disaster with internal
conflict in Southeast Asia. These countries should not
only maintain state sovereignty, but also recognize the
humanitarian aid to the natural disaster. In order to
apply the R2P doctrine to the victims of natural disaster
in an armed conflict area, the role and capability of the
ASEAN should be strengthened in the local, national,
regional, and international level.!®3

Such assistance should allow for closer bonds between the
Philippines and other nations regarding the giving of assistance
to those areas most susceptible to insurgency and armed conflict.
The use of the AFP in coordination with other nations’ militaries
must play an important role with advanced preparation so that
assistance can be given more quickly. Eastin adds that “the
military’s role in distributing relief supplies and providing
security escorts to humanitarian agencies can legitimize military
presence in conflict zones, facilitate trust-building in local
communities, and enhance intelligence gathering, the impact
of which can assist counterinsurgency efforts.”!%* Cooperation
between the AFP and locals may allow coordination within each
group during times of crisis.'®> Such cooperation will allow the
aid to get to those most in need, while setting aside issues related
to ideology and politics.

Assistance under the ASEAN Agreement on Disaster
Management and Emergency Response (“AADMER”) signed
in July of 2005 provides a framework for assistance for
countries throughout Southeast Asia including the Philippines
during times of disasters.!8 As the ASEAN web site points
out,

AADMER serves as a common platform

and regional policy backbone for disaster

management in the ASEAN region. The

AADMER Work Programme outlines a

detailed structure of activities of the region’s

disaster management priorities over five-year

periods. The ASEAN Committee on Disaster

Management (ACDM) provides oversight to

the implementation of the Work Programme

and reports directly to the Ministers in charge

of Disaster Management, who also serve as

Conference of the Parties (COP).!87

ASEAN Agreement on Disaster Management and Emergency
Response (AADMER)'#® addresses the use of foreign military
personnel but limits those outside of ASEAN.'®° Simm

notes that “AADMER may well not be the most appropriate
instrument to address the role of military assistance in disaster
response. . . .”'% Therefore, the Philippine government should
make laws to clarify how and when domestic and foreign
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military troops can be used in times of natural disasters so that
assistance can be given quickly, to scale, and in coordination
with other nations. The smaller nations in the ASEAN will
more clearly see “the need for a strong and firm cooperative
ASEAN effort in developing resilience against disasters —
vulnerability is high, disasters are getting stronger and more
frequent, and uniting small countries is prudent in pooling
resources.”!”! The Philippines and others ASEAN nations
need to coordinate better reactions to natural disasters and to
use their militaries and different forms of assistance in a more
streamlined manner. Unity is key to this goal’s success.

What remains to be seen is whether the government of
the Philippines has sufficiently addressed the climate change!®?
that continues to affect its country through more devastating
typhoons whose potency will likely only increase in the future.
As Pauline Eadie, Assistant Professor of Social Sciences
at the University of Nottingham, points out in regards to
resilience in the face of increasing typhoons and other disasters,
“Leadership is . . . an important issue for resilience. Resilience
is about building both stability and the conditions necessary for
successful adaptation; therefore, it is important that systems
of command and control are visionary and efficient.”!”> Such
preparations must include the use of the foreign and domestic
militaries and a streamlining of such use during times of crises
caused by natural disasters. It must also include the leadership of
Duterte.

President Duterte faces a changing world in which the
environment will likely play a decisive role in balancing political
alliances. The best option is to streamline the use of the military,
alongside the National Disaster Risk Reduction and Management
Council, to ensure that assistance is given in a quick, efficient,
and abundant level. The assistance from the military can come
under provisions in the Constitution concerning Martial Law.
The AFP should be able to be mobilized with short notice to give
aid from a pre-arranged site to ensure the continued survival of
those most affected by a natural disaster. While the military has
been active in establishing peace through Duterte’s fight against
illegal drugs, they should also be given the additional task of
keeping peace in the case of natural disasters. Such use would
ensure that Duterte’s legacy be marked by the love and care that
he gave to his people in times of need rather than just a brutal
fight against drugs.

CONCLUSION

Perhaps few other issues should be more important to a
nation’s leaders than keeping the citizens of their countries safe
from harm. In today’s environment, where climate change is
affecting the very fabric of society, events around the increasingly
globalized world are affecting nations in ways never seen before
in isolation. Climate change is affecting the environment to the
point where typhoons, hurricanes, and cyclones will increase
globally. In addition to the damage from global warming,
earthquakes have also devastated these countries. To overcome
the current lack of coordination during these disasters, regular
militaries for each country should be more actively engaged in
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and used during these emergencies to ensure the survivability of
those in many countries in the world. Such assistance should be
streamlined so that access can be immediate and pre-positioned
aid (such as water, food, and canvas) can be given with little or
no delay. While this paper has looked at four specific developed
countries as examples, the basic argument of using active duty
military more aggressively during times of catastrophic natural
disasters can be more broadly interpreted to apply to militaries
and the countries they assist at a global scale.

The leadership of Trump, Xi, Abe, and Duterte should
look to their laws to examine ways that will best allow for the
streamlined usage of their armed forces during catastrophic
events caused by climate change. With a simple phone call,
the leader of any nation should be able to put large numbers
of men and women in the armed forces to use during natural
disasters when people’s lives are at risk. Such changes will
require modifications to or reinterpretations of their laws. This
paper suggests specific interventions that pave the way to such

ENDNOTES

streamlining: that the United States interpret the Insurrection Act
through an executive order allowing federal troops to be armed
and used during national disasters, allowing FEMA a more
stable environment to work within.

China should look to its own constitution for guidance
as should Abe, as both leaders have chosen to move more
aggressively in the usage of their respective militaries and the
interpretation of their respective roles as allowed within their
constitutions. The new changes should allow for using their
militaries for domestic purposes under the direct leadership
of Xi and Abe, respectively. Finally, Duterte should use an
interpretation of his constitution regarding martial law to allow
for direct and immediate usage of his military as it relates to
national disasters. Based on these actionable items, other nations
can also determine how best to modify their laws to join an
international community concerned with mutual aid during
the coming days of increasing natural disasters for the benefit
of all.£8h
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global military powers).

¢ Idati.

7 Alex Lockie, How the World’s Largest Military Stacks Up to the US
Armed Forces, Bus. INSIDER (Aug. 5, 2016), https:/www.newstimes.com/
technology/businessinsider/article/How-the-world-s-largest-military-stacks-
up-to-the-7218456.php; See generally Our Story, U.S. Department of Defense
(last visited May 14, 2019) https://www.defense.gov/Our-Story/ (addressing
the size of Chinese military personnel in comparison to American forces).

8 See generally Renato Cruz De Castro, 21°' Century Japan-Philippines
Strategic Partnership: Constraining China’s Expansion in the South China
Sea, 44 Asian Affairs: An American Review 31, 31-41 (May 2017) (discussing
the size of the militaries of the Philippines and Japan).

9 See generally Bjorn E.M. Grenning, Operational and Industrial Military
Integration: Extending the Frontiers of the Japan—US Alliance, 94 INT’L
AFFAIRS 755, 755-72 (July 2018) (explaining the changing alliance between the
US and Japan).

10 See generally Rosemary Foot, Power Transitions and Great Power
Management: Three Decades of China—Japan—US Relations, 30 PaciFic REv.
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829, 829-42 (Nov. 2017) (assessing the relationships between China, Japan,
and the US).

1" See Titli Basu, Debating Security in Japan, 30 KoreaN J. OF DEF.
ANALyYsIs 545, 545-47 (Dec. 2018).

12 See World War II History (updated May 16, 2019), https://www.history.
com/topics/world-war-ii/world-war-ii-history (last accessed Oct. 21, 2019).

13" See Hyun-Wook Kim, Substantiating the Cohesion of the Post-Cold
War US-Japan Alliance, 65 AusT. J. oF INT’L AFFAIRS 340, 340-59 (June 2011)
(explaining the US-Japan alliance).

14 See Lee Hudson Teslik, Backgrounder - Japan and Its Military, CounciL
oN ForEIGN RELATIONS, (April 13, 2006), https:/www.cfr.org/backgrounder/
japan-and-its-military. See also Brad Lendon, Resurgent Japan military
‘can stand toe to toe with anybody’, CNN, (Dec. 7, 2016), https://www.cnn.
com/2016/12/06/asia/japan-military-pearl-harbor-anniversary/index.html
(explaining Japanese military capabilities).

15" See generally, Richard J. Samuels and Corey Wallace, Introduction:
Japan’s Pivot in Asia, 94 INT’L AFraIrs (July 1, 2018), 703-04 (explaining how
Trump’s demonization of Japan is alienating).

16 See U.S. Forces, Japan The Cornerstone of Peace and Security in the
Pacific, Department of Defense, https:/www.ustj.mil/About-USFJ/ (last
visited May 19, 2019) (showing large U.S. military presence in Japan).

17 William Pesek, How Abe Is Outsmarting Trump on Trade, PoLiTico
(May 02, 2019), https://www.politico.com/magazine/story/2019/05/02/
donald-trump-trade-shinzo-abe-226764.

18 Wang Xiaokui, Historical Shifts in Remembering China’s “Nanjing
Massacre”, 50 CHINESE STUDIES IN HisTORY 324 (2017).

19" Editors, Nanjing Massacre, ENCYCLOPEDIA BRITANNICA, https:/www.
britannica.com/event/Nanjing-Massacre (last visited May 20, 2019)
(defining the Massacre as the “mass killing and ravaging of Chinese citizens
and capitulated soldiers by soldiers of the Japanese Imperial Army after its
seizure of Nanjing, China, on December 13, 1937, during the Sino-Japanese
War that preceded World War I17).

20 China Marks Nanking Massacre’s 80th Anniversary, USA Tobpay

(Dec. 13, 2017), https://www.usatoday.com/story/news/world/2017/12/13/
china-marks-nanking-massacres-80th-anniversary/949629001/.

2l See James J. Przystup, Japan-China Relations: Happy 40th Anniversary:
“Fuggetaboutit!”, 14 CoMPARATIVE CONNECTIONS 119 (May 2012) (describing
increasing tensions between China and Japan).

22 Ryotaro Nakamaru, Abe Eyes Diplomatic Win with Xi

Jinping Visit but Faces Balancing Act Between China and
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LAkE ERrRIE BiLL oF RigaTS GETS THE AX:

Is LEGAL PERSONHOOD FOR NATURE DEAD IN THE WATER?

By Devon Alexandra Berman”

‘ ‘ e must no longer view the natural world as a
mere warehouse of commodities for humans to
exploit, but rather a remarkable community to

which we belong to and to whom we owe responsibilities.”!

On February 26, 2019, the citizens of Toledo voted to
amend the city’s charter to grant the Lake Erie ecosystem
the legally enforceable “right to exist, flourish and naturally
evolve,” establishing the Lake Erie Bill of Rights (LEBOR).?
Seeking to protect the watershed from further degradation, the
LEBOR gave citizens standing to sue polluters on its behalf.?
The LEBOR deemed invalid any existing or future permit issued
to a corporation by any federal or state entity that would violate
Lake Erie’s rights.* The LEBOR is just one example of the
developing trend of communities taking a rights-based approach
to protect local resources.’

Less than twenty-four hours after the citizens of Toledo
voted to adopt LEBOR, a local farm partnership filed a complaint
in the North District Court of Ohio claiming that LEBOR’s
enactment exceeded the city’s authority and was preempted by
state and federal law.® The case was ultimately rendered moot
in July 2019, when Governor Mike DeWine delivered a fatal
blow to LEBOR by signing into law a provision stating that an
ecosystem does not have standing in Ohio court.”

The legislature’s swift preemption of LEBOR illustrates the
inherent shortcomings of a municipal approach.® This Article
surveys the legal barriers to extending personhood to nature in the
United States and concludes that they are likely insurmountable.
The Supreme Court’s narrow interpretation of constitutional
standing requirements precludes citizens from bringing an
action alleging direct injury to an ecosystem itself, irrespective
of citizen suit language like that contained in LEBOR and
other environmental legislation.® These institutional barriers
support arguments for a state-level approach to environmental
protection.

BACKGROUND: GRANTING RIGHTS TO
NATURE HAS INTERNATIONAL PRECEDENT

There is a growing trend of countries adopting rights of
nature legislation.!® In 2008, Ecuador became the first country
to pass a constitutional amendment enabling any “natural or
legal person” to bring an action seeking for the government to
comply with its duty to “respect and actualize” nature’s right to
“legal restoration.”!! When the provincial government widened
a road without conducting an impact study, resulting in flooding,
two landowners successfully invoked constitutional rights of
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nature and sued on behalf of the river, and the government was
ordered to “restore the riparian ecosystems.”'? In 2015, the
Constitutional Court of Columbia upheld standing for plaintiffs
opposing mining operations in their communities on the grounds
that “standing existed in terms of legitimate representation,”
and that the right to a healthy environment permeated all other
constitutional rights.'?

LEGAL STANDING FOR NATURE IN THE
U.S. 1S FRUSTRATED BY CONSTITUTIONAL
STANDING REQUIREMENTS

Article III, § 2 of the Constitution provides that ““[t]he
judicial Power” of the federal courts of the United States only
extends to specified “cases” and ““controversies.”'* The Article
IIT standing doctrine limits the category of litigants empowered
to sue in federal court to seek redress for a legal wrong. The
Supreme Court has held the “irreducible constitutional
minimum of standing” requires the plaintiff to “allege personal
injury fairly traceable to defendant’s allegedly unlawful
conduct and likely to be redressed by the requested relief.”!> In
environmental enforcement actions, general grievances based
on harm to the environment do not meet standing requirements
unless the plaintiff can establish a concrete, personal injury
that will likely be redressed by a court remedy.!® For example,
environmental groups in Lujan v. Defenders of Wildlife claimed
that the government’s funding of overseas projects threatened
the plaintiffs’ ability to observe endangered species. The
court rejected the “ecosystem nexus” argument, precluding
generalized adverse environmental effects as a basis for standing
to challenge the activity.!” As a result, citizen suit provisions
of environmental statutes empower people to seek enforcement
of environmental laws, but they cannot be used to circumvent
Article III requirements. Based on the narrow interpretation of
standing requirements, it is unlikely that the Supreme Court will
recognize standing for injuries alleged on nature’s behalf.!®

SECURING A CONSTITUTIONAL RIGHT TO A
HeAaLTHY ENVIRONMENT AT THE STATE LEVEL

Several states are taking a rights-based approach to
preventing environmental degradation by amending their
constitutions to include a right to a healthy environment.!® By
framing environmental degradation as a violation of citizens’
rights, these amendments require governments to prioritize
environmental protection when regulating industrial activity. In

*Joint J.D./J.D. Candidate, American University Washington College of Law
and University of Ottawa, Common Law Section 2020
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1972, Pennsylvanians voted to amend the state constitution and
became the first state to enshrine environmental rights to clean
air and water through the Environmental Rights Amendment
(ERA).?® The amendment states that the Commonwealth is the
trustee of the state’s natural resources, “common property of all
people, including generations yet to come.”?! In 2013, the ERA
was successfully invoked to defeat key provisions of a bill that
would have afforded the fracking industry broad powers and
exemptions.’> The Court held that the provisions violated the
ERA by preempting local regulation of oil and gas activities
and precluding local governments from fulfilling their trustee
obligations.??

This landmark Pennsylvania Supreme Court ruling
demonstrated the legal potency of enshrining citizens’ right to a
healthy environment in state constitutions. In 2017, a landmark
case was brought under the ERA against the legislature for
allegedly misappropriating environmental protection funds
for other uses.”* In ruling against the legislature, the Court
expanded its interpretation of the ERA and held that laws are
unconstitutional if they “unreasonably impair” a citizen’s ability
to exercise their constitutional rights to “clean air, pure water
and environmental preservation.”?> The Court reaffirmed that

ENDNOTES

the ERA commits the government to two duties: (1) to prohibit
state or private action that results in the depletion of public
natural resources; and (2) to take affirmative legislative action
towards environmental concerns.?®

Drawing on Pennsylvania’s experience, a constitutional
amendment to the Ohio Constitution that secures its citizens’
right to clean water is a more practical approach for protecting
Lake Erie than attempting to confer legal standing through
municipal legislation that has limited enforceability.?’

CONCLUSION

Extreme environmental degradation presents an
unprecedented threat to human existence.’® Environmental
policy rollbacks under the Trump Administration have decreased
environmental regulation and stripped clean water protections.?’
The Supreme Court of Pennsylvania’s interpretation of the
ERA compels the state government to take positive legislative
to prioritize environmental protection. In the meantime, it is
becoming increasingly clear that society needs to undergo a
radical shift in values in order to effectively mitigate the human
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impact on the environment. a2

I Anna V. Smith, The Klamath River Now Has the Legal Rights of a
Person, HigH CouNTRrY NEWS (Sept. 24, 2019) (David R. Boyd, United Nations
Special Rapporteur on human rights and the environment, commenting on

a resolution passed by the Yurok Tribe in California to allow cases to be
brought in the name of the Klamath River in tribal court).

2 Runoff pollution from direct dumping of farm waste and fertilizers has
caused toxic algae blooms that threaten local species as well as the city’s
drinking water. See Lake Erie Bill of Rights, Beyond Pesticides, https:/
beyondpesticides.org/assets/media/documents/LakeErieBillofRights.pdf; see
also Timothy Williams, Legal Rights for Lake Erie? Voters in Ohio City Will
Decide, N.Y. Times (Feb. 17, 2019), https://www.nytimes.com/2019/02/17/us/
lake-erie-legal-rights.html.

3 See Lake Erie Bill, § 3(b).

4 Id.at§s.

5 In 2006, Tamaqua Borough in rural Pennsylvania became the first city in
the United States to declare an ecosystem a “person” to enforce an ordinance.
A slew of municipalities followed similar legislation conferring legal status
to the environment. See David R, Boyd, Recognizing the Rights of Nature:
Lofty Rhetoric or Legal Revolution? 32 NAT. REsoUurces & Env’t 13, 1 (2018).
Furthermore, the Community Environmental Legal Defense Fund has been
instrumental in assisting communities to draft rights of nature legislation
both nationally and globally. See Champions of the Rights of Nature Timeline,
Community Environmental Legal Defense Fund (Aug. 4, 2015), https:/celdf.
org/advancing-community-rights/rights-of-nature/.

¢ The complaint alleged that LEBOR exceeded the city of Toledo’s limited
legislative authority and unlawfully intruded on federal and state power by
invalidating permits, altering the rights of corporations, and creating new
causes of action in state courts.” The plaintiff also claimed LEBOR violated
its constitutional rights and would result in irreparable injury to the plaintiff’s
business. See Drewes Farms v. Toledo, No. 31:19 CV 434, 2019 WCL 125401
(N.D. Ohio. Mar. 18, 2019); see also Drewes Farms v. Toledo, No. 31:19 CV
434,2019 WCL 1 (N.D. Ohio, Feb. 27, 2018) (granting preliminary injunction
to halt LEBOR from taking effect until case is decided on the merits).

7 The 2020-2021 Fiscal Year State Budget provides: “Nature or any
ecosystem does not have standing to participate in or bring an action in any
court of common pleas.” H.B. 166, 133rd Gen. Assemb., Reg. Sess. (Ohio
2019).
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8 Local ordinances are vulnerable to court challenges and changes in

political will. See Pa. Gen. Energy Co. v. Grant Twp., 139 E. Supp. 3d 706
(W.D. Pa. 2015) (holding that ordinance did not provide a right to intervene in
federal litigation directly); Seneca Resources Corp. v. Highland Twp, (W.D.
Pa. 2017) (regarding a challenge to local ordinance banning fracking rendered
moot by repeal of the environmental bill of rights).

9 See Friends of the Earth, Inc. v. Laidlaw Envtl Servs. Inc., 528 U.S. 167,
183 (2000) (holding that environmental plaintiffs adequately alleged injury
in fact because they are persons who use the affected area and “for whom

the aesthetic and recreational values of the area will be lessened” by the
challenged activity).

10 Tn 2017, New Zealand granted legal personhood to the Whanganui River.
The legislation created human representatives entrusted with managing the
relationships with various stakeholders while “promot[ing] and protect[ing]”
the River’s well-being.” Te Awa Tupua (Whanganui River Claims Settlement)
Act 2017, cl 3, § 18 (N.Z.); see e.g., the Ganges and Yamuna Rivers were
granted legal personhood.

I Constrtucion pe 2008 Oct. 20, 2008, Ch. 7, art. 71-74 (Ecuador); see
also Cristy Clark et al., Can You Hear the Rivers Sing: Legal Personhood,
Ontology, and the Nitty-Gritty of Governance, 45 EcoLocy L.Q. 787, 795
(2016).

12 Jd. at 797.

13 Id. at 806-07.

14 U.S. Const. art I, § 2, cl. 1.

15" See Allen v. Wright, 468 U.S. 737, 738 (1984) (establishing the three
elements required to meet constitutional standing requirements).

16 See Friends of the Earth, Inc. v. Laidlaw Envtl Servs. Inc., 528 U.S. 167,
181 (2000) (holding that Article III standing requires injury to the plaintiff,
not injury to the environment).

17" Lujan v. Defenders of Wildlife, 504 U.S. 555, 566 (1992) (holding that
conservation organizations lacked standing under the Endangered Species
Act to challenge a federal regulation because the groups failed to assert a
sufficiently imminent, direct injury that would likely be redressable by a
judicial remedy).

18 See, e.g., Colorado River v. Colorado, (holding that alleged injuries to
the Colorado River ecosystem could not be fairly traced sufficiently concrete
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AN AcE Up THEIR SLEEVE OR A HOUSE OF CARDS:

CaN THE EPA’s AFFORDABLE CLEAN ENERGY RULE WITHSTAND CHEVRON

DEFERENCE?

By Shannon Zaret"

(D.C. Circuit) is poised to become a prime battleground

in a fight over the scope of the Environmental Protection
Agency’s (EPA) authority to regulate greenhouse gas emissions
(GHGsS) from the power sector under the Clean Air Act (CAA).
The dispute stems from the EPA’s recent efforts to replace the
Obama-era Clean Power Plan (CPP) with the Affordable Clean
Energy Rule (ACE Rule).! This move was quickly challenged
by a coalition of twenty-nine cities and states as well as several
prominent American health associations.? The two rules reflect
very different views in regards to the role the federal government
should play in combatting climate change, yet the core legal
questions they pose are quite similar. To address pending
litigation directed towards the ACE Rule, the D.C. Circuit will
likely engage in a two-step inquiry. First, the court must examine
whether the regulation of power plants under Section 112 of
the CAA precludes their regulation under Section 111(d).> If
the court answers in the negative, they must then determine if
the CAA sets limits on the EPA’s statutory authority to regulate
power plant GHG emissions. This Article will argue that the
EPA’s obligation under Section 112 does not displace their
Section 111(d) authority and that the newly finalized ACE Rule
represents a much narrower interpretation of Section 111(d) that
is inconsistent with the congressional intent of the CAA.

The U.S. Court of Appeals for the District of Columbia

BACKGROUND

Untangling this knot requires a careful study of the
CAA’s history and its impact on EPA’s regulatory authority
under Section 111(d). As amended in 1990, the CAA included
conflicting language in Section 111(d).* Due to an oversight, both
the House and Senate passed versions that ended up in the final
act.’ The House version of the bill precluded the use of Section
111(d) to regulate pollutants “emitted from a source category ...
regulated” by Section 112.° The Senate’s version, on the other
hand, barred the use of Section 111(d) to regulate air pollutants
covered under 112.7 In other words, the Senate version focused
on barring the duplicative regulation of pollutants and did not
preclude the regulation of the same source for different classes
of pollutants.® Although the House version was eventually
codified,’ this discrepancy would spark major contention fifteen
years later after the CPP was finalized on October 23, 2015.1°

In West Virginia v. EPA opponents of the CPP argued that
the administration impermissibly relied upon the Senate version
of the amended CAA, rather than the codified House version.'!
They contend that the text of Section 111(d)(1) has only one
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permissible interpretation and must be read as barring the
regulation of any “source” regulated under Section 112, even if
in regard to an entirely different class of pollutants.'? To win on
the merits, opponents would have to demonstrate that the text
is unambiguous and that no other reading of Section 111(d)(1)
could possibly be reasonable.!? This is unlikely, as the EPA’s
authority to regulate GHGs from existing power plants under
111(d) rests on extensive judicial precedent and is consistent
with a long history of CAA precedents from both party’s
administrations.'# The argument also finds no support in the
CAA’s text, structure, or legislative history.'

ANALYSIS

To this day, the issue has never been fully litigated.!® It
is unclear whether it will be raised in the pending ACE Rule
litigation, but the court will likely address the greater ambiguity
of Section 111(d) before tackling the current conflict. If it does,
the court should examine the legislative history and statutory
context which suggests that the EPA’s authority to regulate
GHGs under Section 111(d) does not stand in contention with
their Section 112 authority.

The second critical question is whether the EPA’s authority
to regulate power plant GHG emissions stops at the fence line.
The answer is contingent upon the definition of “best system
for emissions reduction” (BSER).!7 Section 111 of the CAA
directs the EPA to establish emission standards for air pollutants
based on what is achievable under EPA’s determination of
BSER.!® The Obama-era CPP interpreted BSER broadly and
encouraged states to go beyond the power-plant fence-line to
reduce GHG emissions.!® The Trump administration contends
that the CPP exceeded the EPA’s CA A authority and that Section
111 should be interpreted to apply to emissions reductions that
can be achieved only by mandating controls, “applicable,” or
capable of being implemented at, the individual power plant.?
A federal court will often accept an agency’s construction of an
ambiguous statute they administer (i.e., Chevron deference).?!
If the court determines the statute unambiguously grants EPA
the authority to determine BSER as it did in ACE, then future
administrations will be tied to this narrower interpretation of
Section 111(d). Alternatively, if the courts find that the statute
is ambiguous, they must then examine whether the ACE Rule
is a reasonable interpretation or whether, under the standard of
review, is arbitrary and capricious.?”

*J.D. Candidate, American University Washington College of Law 2022
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The ACE Rule contains inherent flaws, suggesting the EPA
has not identified the BSER for the power sector but rather just
a system of emissions reduction. For example, the EPA excludes
many emissions reducing technologies and restricts the definition
of BSER to on-site, heat-rate efficiency improvements (HRI).??
This approach paradoxically prevents greater reductions inside
the fence and would actually raise emissions at some plants.?*
Data from the EPA’s own Regulatory Impact Analysis (RIA)
projected that emissions under ACE would increase at eighteen-
percent of coal plants.??

Further, the rule allows states to decide how significantly
to cut emissions, if at all, rather than providing numeric targets
for them.?® This would enable states to set weaker standards
and prevents the EPA from measuring state progress towards an
established goal. Lastly, EPAs RIA indicates that replacing the
CPP with ACE will result in an increase in sulfur dioxide and
nitrogen oxide emissions and an additional 470-1,400 premature
deaths compared to the CPP baseline.?” The RIA also concluded
that the ACE rule would result in billions of dollars of net

ENDNOTES

“foregone benefits” and projected that GHG emissions would be
3% higher in 2030 under every scenario analyzed.?®

CONCLUSION

Cumulatively, these issues restrict ACE from achieving
maximum emission reductions both when compared to the
more flexible CPP and even within their rigid inside the fence
interpretation. This suggests that the EPA has not identified the
BSER in the power sector and that there is room for the rule to be
substantially broader. Whether the rule is arbitrary is something
that the courts will ultimately resolve. However, courts should
carefully evaluate these inconsistencies to determine whether
ACE really represents the upper level of the EPA’s authority
to regulate GHGs or simply the bare minimum. If courts go
with the latter option, they must reconcile how this could be
a permissible interpretation of “best systems” or a sufficient
regulatory response given that the legislative intent of the CAA
is to achieve targeted air quality standards to protect public

L8

health nationwide. e

I Carbon Pollution Emission Guidelines for Existing Stationary Sources:

Electric Utility Generating Units, Final Rule, 80 Fed. Reg. 64,661, 64,663
(October 23, 2015) [hereinafter CPP]; Repeal of the Clean Power Plan;
Emission Guidelines for Greenhouse Gas Emissions from Existing Electric
Utility Generating Units; Revisions to Emission Guidelines Implementing
Regulations, 84 Fed. Reg. 32,520 (July 8, 2019). [hereinafter ACE Rule] (to be
codified at 40 C.F.R. pt. 60).

2 Petition for Review at 1-2, American Lung Association v. EPA, No.
19-1140 (D.C. Cir. July 8, 2019).

3 Section 112 of the Clean Air Act governs the federal control program

for hazardous air pollutants for major sources. Section 111 establishes
mechanisms for controlling emissions of air pollutants from stationary
sources. Under Section 111(b) the EPA identifies the “best system of emission
reduction” (BSER) that has been adequately demonstrated to control
emissions from a particular type of pollutant from a particular type of source,
and EPA sets performance standards based on the application of BSER. Clean
Air Act, 42 U.S.C. §§ 7411-12 (2012). The ACE Rule is being proposed under
Section 111(d), which addresses emissions from existing sources. It sets a
framework for states to develop performance plans for existing sources based
on BSER but allows the states to set their own performance goals. ACE Rule,
supra note 1, at 32,520.

4 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399
(1990) [hereinafter 1990 CAA].

5 Id. at 2467, 2574.

Id. § 108(g) at 2465.

Id. § 302(a) at 2574.

1d.

Clean Air Act, 42 U.S.C. §§ 7411-12 (2012). Attempting to reconcile §
108(g) and § 302(a) as written proved challenging. Both provisions called

for a strikethrough of “112(b)(1)(A)”. Section 108(g) called for 112(b)(1)

(A) to be replaced by “or emitted from a source category which is regulated
under Section 112” while § 302(a) called for 112(b)(1)(A) to be replaced by
“in lieu thereof 112(b).” Attempting to effectuate both would have resulted

in a completely unintelligible sentence. Ultimately the sentence was made
operative by adhering to the language of the amendment that came first, §
108(g).

10" West Virginia v. EPA, No. 15-01363, 2019 U.S. App. LEXIS 29593 (D.C.
Cir. Sep. 17, 2019) (dismissal of a consolidated proceeding against the EPA).
I Reply Brief of Petitioners on Core Legal Issues at 32-36, West Virginia v.
EPA No. 15-1363, (D.C. Cir. Apr. 15, 2016).

© ®© 29 o
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12 Id. at 32. Since the EPA regulated emissions of hazardous pollutants

from power plants in the 2012 MATS Rule, the argument follows that they
cannot set forth a Section 111 rule (i.e., the CPP) addressing power plant GHG
emissions. id.

13" See Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 843-44 (1984)
(explaining that if the text of a regulatory enabling-statute is ambiguous and
can be read multiple ways than courts should allow for reasonable Agency
interpretation).

14 See American Electric Power Company, Inc. v. Connecticut 564 U.S. 410,
411 (2011) (holding that Section 111(d) “speaks directly” to addressing the
issue of carbon emissions from existing power plants). See also EPA v. EME
Homer City Generation, 134 S. Ct. 1584 (2014) (upholding the Cross-State Air
Pollution Rule as a “permissible, workable and equitable” interpretation of the
Clean Air Act and upholding a regional emission credits trading program).

15 See 42 U.S.C. § 7412(d)(7). When Congress first enacted Section 111(d)
in 1970, it made clear that this section plays a critical “gap-filling” role

for greenhouse gases that are not subject to national ambient air quality
standards (Sections 108—110) or hazardous air pollutant standards (Section
112). Gregory E. Wannier, Et Al., Inst. For Policy Integrity, Discussion Paper
No. 2011/2, Prevailing Academic View On Compliance Flexibility Under §
111 Of The Clean Air Act (2011), https:/policyintegrity.org/files/publications/
Prevailing_Academic_View_on_Compliance_Flexibility.pdf. The 1990
amendment did not abandon this framework as Section 112(d)(7) expressly
provides that no standard under Section 112 “shall be interpreted, construed
or applied to diminish or replace the requirements . . . established pursuant to
Section 7411 of this title.” 42 U.S.C. § 7412(d)(7). In fact, there is no mention
in the legislative history that Congress intended to alter Section 111 to such
dramatic affect. Brief for Respondent at 28-40, West Virginia v. EPA, No.
14-1146 (D.C. Cir. Jan. 23, 2015). The text of Section 111(d)(1) is ripe with
ambiguities. The EPA laid out a number of different equally reasonable
interpretations of the text in their response brief in West Virginia v. EPA.

For example, the word “regulated” and the what that is being regulated

is ambiguous here. The Supreme Court has directed the EPA to assign a
“reasonable, context-appropriate meaning” to what is being regulated when
the text of a statute is ambiguous. See Util. Air Regulatory Grp. v. EPA,

134 S. Ct. 2427, 2440 (2014). Thus EPA could reasonably conclude given

the context and purpose of the CAA that what is being regulated was in fact
the pollutant and not the source category. See id; see also U.S. Nat. Bank of
Oregon v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 448 (1993) (holding
that the U.S. Code is considered dispositive only for those provisions enacted
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THE RiGHT TO LEGALLY SOURCED LUMBER?

How THE EFrFECTIVE ENFORCEMENT OF THE LACEY AcT 1S A U.S. HumAN RIGHTS
OBLIGATION AND CRITICAL TO PREVENTING ABUSE IN THE ILLEGAL LOGGING

INDUSTRY

By Melanie Hess”

InTRODUCTION: THE RIGHT TO LEGALLY
SOURCED LUMBER?

World Bank study estimated that eighty percent of wood
Aj:oming out of Peru’s Amazonian forests is illegally

ogged.! [Illegal logging is perpetrated through a
widespread system of fraud, deception, and corruption committed
by local authorities, government agencies, and lumber suppliers.
Some of Peru’s environmental agencies and other organizations,
including environmental NGO Environmental Investigation
Agency (EIA) work to enforce Peru’s laws regarding legal
harvesting of lumber.> Many others turn the other way—or
worse, actively aid timber suppliers bypass legal means of
logging.’

The United States instituted a significant binding treaty,
the United States-Peru Trade Promotion Agreement (TPA),
in 2009, which was aimed to remove certain barriers to U.S.
services and provide a stable framework for investors for both
countries. Significantly, the agreement incorporates important
provisions for the protection of environmental and human rights.
4 This bilateral agreement is important because it represents
the two countries’ commitments to healthy economies and
strong international relations, but also to address the serious
environmental and human rights violations occurring in Peru,
with the encouragement of corporations based in the United
States.

Illegal logging practices uphold a system of corruption in
regulation and governance, which undermines the rule of law
and destabilize the Peruvian government and its people’s access
to and faith in security and justice. It also depresses economic
development of the country by reducing the profitability of the
sector as a whole, and undermines sustainable, legal operations
by undercutting those prices.’ Addressing illegal logging
involves a high-stakes resource: the Peruvian Amazon forest.
The Amazon is part of Peru’s history, heritage, and legacy.
However, it also plays an important global role as a precious
natural resource with inestimable scientific, medicinal, and
aesthetic value, with far-reaching effects in global issues like
climate change.

The illegal logging industry engenders an environment
where gross human rights violations occur pervasively and
without consequence to the perpetrators. Illegal loggers in search
of profitable forests forcibly and violently remove indigenous
peoples from their land or deceive them into forfeiting land
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rights.® Protests to the government tend to fall on deaf ears,
and the response by the loggers can be deadly.” Unscrupulous
lumber suppliers frequently exploit impoverished communities
and individuals into forced labor systems through debt servitude
and other means.® These workers do dangerous tasks for little
to no pay, through schedules exceeding legal limits of hours,
without guarantee to medical attention or even proper habitation
and nutrition.’ Finally, the environmental destruction that the
illegal logging industry perpetuates is a global, as well as local,
human rights issue that cannot be ignored.

Supporting and tacitly approving of these practices are
huge transnational corporations in the business of purchasing or
distributing illegal lumber from Peru, costing Peru an estimated
$250 million per year.!? These corporations are propping up the
industry and creating powerful monetary incentives for timber
suppliers.

These issues are attributable to the illegal nature of the
industry; absent the oversight of the law, global corporations
take advantage of cheap labor and more conveniently located
forests to satisfy their timber needs. The timber suppliers are
themselves desperate to obtain timber in any way that they can
in order to be able to compete with the global market for lumber
worldwide to ensure their own livelihoods.!! These human rights
violations are directly linked to the issue of'illegal logging for the
simple fact that they are not occurring in the same frequency or
with the same gravity where lumber is being harvested legally.!?
A report conducted by the International Labour Organization
(ILO) noted that the majority of those suppliers and companies
that comply with the regulations around logging also comply
with labor norms and are respectful of workers’ rights.!3 These
legal enterprises have explicitly disapproved of and rejected the
practices of the illegal logging industry.'*

Despite the appearance of efforts to combat illegal logging,
including international agreements and the creation of new
agencies and laws, the industry is backed by timber laundering
schemes, the indifference of local officials,!> and timber
suppliers that have no qualms with maintaining their positions
of power through corruption and violence. To illustrate the

* Melanie Hess, Juris Doctor Candidate, Notre Dame Law School 2020;
Bachelor of Arts University of California, Berkeley, 2015. 1 would like to thank
Dr. Michael K. Addo for his guidance and mentorship.
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conduct of these corporate interests, during the 2015 detention
of what turned out to be an illegal shipment of lumber to the US,
the timber industry’s reaction was fierce and alarming. Forest
investigation officials became targets of death threats and violent
protests, which included the burning of coffins with their names
on them. One forest inspection office was set on fire.'® The head
of the Peruvian forest registry, Ramon Navarro, received death
threats, and as the investigation of that shipment progressed,
he was abruptly fired by the Peruvian president. Absent the
authority of his office, he fled the country and sought political
asylum in the United States in 2016, where he is now working
with the EIA.7

The United States is one of Peru’s largest trading partners,
second only to China in Peruvian exports which are valued at
almost $7 million in 2017, according to the World Bank.'® If
U.S.-based business does not take care to avoid the illegal lumber
industry, it inevitably contributes significantly to the problem of
illegal logging and the gross human rights abuses that are tied to
that industry. A 2012 report by the EIA indicated at least forty
percent of official cedar exports to the United States include
illegally logged timber.”

The United States has a state duty to protect human rights;
under the UN Guiding Principles on Business and Human
Rights (the UN Guiding Principles) this means preventing U.S.
businesses from committing abuses extraterritorially.?’ This
paper will address the obligations of both states, with particular
focus on the United States, to protect human rights, which are
adversely impacted by Peru’s logging industry through the lens
of the UN Guiding Principles. Parts II and III will describe the
problem of the illegal logging industry in Peru and its impact
on human rights.?! Part IV will discuss what the U.S. state duty
to protect is with regards to human rights abuses occurring
extraterritorially in Peru pursuant to the UN Guiding Principles,
and how the United States is falling short of its duties.??> Parts
V-VII will describe the Lacey Act as the legal remedy on the
frontline of preventing businesses from committing human
rights abuses, and examine its effectiveness at this task. It will
suggest that the failure of the U.S. duty can be traced primarily
to ineffective enforcement of laws which inadvertently allows
the continued participation of U.S. corporations in the industry,
whose business dealings in turn perpetuate systems of abuse
and incentivize weak governance in Peru. Parts VIII-IX address
remedies that attempt to fill the gaps left by the Lacey Act
and its enforcement authorities. The lack of an effective legal
mechanism to protect against these abuses reflects failures of
both countries to uphold international human rights obligations.??
They also threaten to make the commitments to environmental
issues and human rights in the TPA mere verbiage, undermining
that agreement and the goals it seeks to advance.
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ILLEGAL LOGGING IN PrRACTICE IN PERU

THE REGULATORY FRAMEWORK IN PERU’S LOGGING
INDUSTRY

There are a number of places where timber may be legally
harvested in Peru’s forests. Lumber can be harvested from
Permanent Production Forests,>* granted by the Ministry of
Agriculture in the form of concessions; timber may also be
legally harvested in indigenous community forests through deals
with the respective indigenous communities.?> Logging is also
increasingly authorized on private properties and local forests as
well, granted by regional governments to organized community
groups.2°

To get approval to sell and log the appropriate species and
volume of timber in their forests, the individuals, communities,
and organizations who act as managers of forests where lumber
may be legally extracted must file Planes de Operacion (POs).%’
The POs describe forest inventory using geographic maps and
lists of the trees slated to be logged and those to be left, and
are filed with a local corresponding authority in order to get
approval for the volume and species proposed.?® These local
approving authorities are registered with Colegio Forestal,
the national professional association of forestry consultants,
and pre-approved by Servicio Nacional Forestal y de Fauna
Silvestre (Serfor), the national forest authority in charge of
enforcing Peru’s forest and wildlife laws and regulating the
forests and industries that rely on them.?’ Another government
agency, Organismo de Supervision de los Recursos Forestales
(Osinfor), plays a major role in ascertaining the legitimacy of the
paperwork used by timber suppliers by conducting post-harvest
inspections of sites listed in POs to verify whether reported
harvest sites are being used as reported.>

According to the primary law governing the regulations of
the forestry industry, La Ley Forestal y de Fauna Silvestre, no.
29763 (Ley Forestal 29763), any person trading, transporting, or
possessing forest or wildlife products or species must be able to
prove the legal origin of the product, and any illegally sourced
products may be seized and the transporter subject to sanctions,
regardless of their knowledge of the illegal origins.!

This is accomplished through the requirement that all
lumber transports must be accompanied by a Guia de Transporte
Forestal (GTF) that theoretically includes legitimate information
about the lumber’s source, traced back to the PO, which grants
the authorization for harvesting activities in that region of the
forest.3> GTFs may only be legally issued from sites that have
been formally authorized for logging—those sites for which
POs have been submitted and approved. The Ley Forestal
29763 requires that newly harvested lumber pass first through a
sawmill, which is obligated to verify the source of the transport;
thereafter, a series of GTFs must accompany a transport of
lumber in every step of their journey.>

TiMBER LAUNDERING AND FRAUD IN PERU

Despite this framework, rampant fraud is committed at
the first stage through the creation of false POs. In some cases,
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logging operators “invent” trees, creating false inventories of
the trees in their forests that simply do not exist (a series of
inspections by Osinfor found that twenty-six percent of reported
trees in certain areas did not exist)** In others, logging operators
create inventories based on the existence of real trees reported in
false geographic locations, as the “real” trees are in forests too
remote to be profitably logged.>> These falsified POs are then
submitted for approval to local authorities, many of which have
neither the resources nor the will to properly verify the veracity
of the documents, which would require intensive fieldwork.3¢
Using these false POs, “legitimate” GTFs can then be created
that correspond with the amount of lumber being taken.’” It
follows that these GTFs, based on false information, would not
have otherwise been authorized based on the actual capacities
of the forest being harvested. In some areas, POs and GTFs
based on those POs continue to be used even if that concession
of forest has been completely used up—documents are simply
altered to create the appearance of legality for timber that was in
fact harvested from somewhere else.’

This practice not only enables the laundering of almost
28,000 square acres of trees in the Peruvian Amazon every year,
but it creates a black market for false documents, which are
traded and sold, perpetuating this illegal economy.?® It creates
a complicated problem of enforcement where determining
the legitimacy of a lumber transport requires returning to the
original PO that authorized the harvest and a physical inspection
of the forest to determine whether the PO accurately reported the
forest’s inventory.** One of the only ways to have confidence in
a document’s legitimacy would require the verifier to visit the
geographic location and check for a tree stump, proving that that
site had indeed been harvested (though this would not preclude
the possibility that the PO was being falsely used multiple
times).*!

Another significant result of this practice is the way that
it complicates enforcement of logging laws, as traders may
claim—or truly believe—that their purchase of illegal transports
was “in good faith” and based off what appeared to be legitimate
documentation, despite widespread knowledge of the laundering
practices.*> The ability to claim ignorance poses a significant
problem in the enforcement of foreign laws against international
corporations and providing justice to those harmed by the illegal
logging industry.

Tue HuMAN RIGHTS IMPACT OF THE
ILLEGAL LOGGING INDUSTRY

InpDIGENOUS COMMUNITIES

In September 2014, Peruvian authorities announced the
murders of four Ashéninka tribal leaders, including Edwin Chota,
a renowned anti-logging protestor and indigenous community
advocate.** According to witnesses and local indigenous leader,
illegal loggers bound and shot the four community leaders on
a sports field, in front of the village’s inhabitants. The loggers’
motivation was to exact revenge on Chota and his companions
for reporting them to authorities, and in all likelihood, to send a
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message to anyone that might have stepped up to carry on their
legacy.**

The Ashéninka are Peru’s largest group of indigenous
population, at 92,000, and have increasingly become the victims
of violence as they begin pushing back against loggers who
illegally enter and destroy their land.*> For almost a decade,
Chota and other community leaders had been writing letters to
Peruvian authorities, protesting against wrongful seizures of
indigenous land rights, and defending their ancestral lands.*®
The tragedy of their murder was made worse by the fact that
local law enforcement and judiciary knew that these community
leaders were the targets of violence, and yet failed to do
anything about it. Peru’s Director for the EIA noted that: “It was
widely known that Edwin Chota and other leaders from the Alto
Tamaya-Saweto community were asking for protection from the
Peruvian authorities because they were receiving death threats
from the illegal loggers operating in their area.”’

This infamous case is only one example of a pattern
of exploitation and violence committed against indigenous
communities occupying valuable forest lands.*® Indigenous
communities that have watched Peru’s historically apathetic
response to illegal incursions on their land have developed
distrust and taken to forming Rondas compesinas, or community
groups that stand guard over land.* Illegal logging operations
continue invading territories occupied by Peru’s estimated
fifteen isolated indigenous tribes, or “uncontacted” peoples
who live in voluntary isolation without significant contact from
the global civilization. 3° Such groups not only have particular
reverence for their land, but lack immunity to common diseases
and are imperiled after even one contact with another person or
unfamiliar disease-carrying agent.’! These groups have been
documented fleeing their lands to escape the onslaught of illegal
loggers, as they are doomed to adapt to new conditions or be
killed by disease or at the hands of the invaders.>?

Violence and expulsion from land is not limited to indigenous
tribes: violent conflicts that erupt over land use result in murders
of other local inhabitants and farmers.>® Authorities often stand
by or are complicit in these crimes through granting falsified
documents that allow the illegal loggers and land traffickers
to continue their lucrative trade and ignoring complaints of
illegality from those affected.>*

ForceD LABOR

In the TPA, the United States and Peru both explicitly
reaffirmed the commitments they made as members of the ILO.>
The ILO includes a declaration of workers’ rights, fundamental
to which is the obligation to promote and realize “the elimination
of all forms of forced or compulsory labor.”

[llegal logging operations exploit workers through poor pay,
abysmal working conditions, and forced labor systems. Workers
are coerced and then trapped into these systems of exploitation
through economic traps and physical threats and violence. A
2005 study conducted by the ILO estimated that over 33,000
people worked under conditions of forced labor in labor camps.®’
Typically impoverished communities are targeted, where

21



workers are convinced to sign contracts that stipulate wages
that are insufficient to cover the cost of lodging and living.’®
The result is the workers get trapped in a system of debt slavery
where they are unable to recover enough money to save or pay
off their debts.>® Camp operators frequently use other means
to coerce workers to stay, such as retaining their paperwork, or
threatening to withhold pay. Workers often receive death threats
if they try to escape.®® While most of the workers are adult
males, some bring their families, who may also be subject to
degrading work or even forced prostitution.®!

In other cases, patrons offer a generous incentive to a
community that lives near a place with harvestable wood, in
the form of money or even infrastructure, such as the building
of a school, in exchange for the delivery of a certain quantity
of wood.®? In written or oral agreements, the parties decide
on a certain percentage of the profits or wood harvested. After
the lumber has been harvested, the patron has little difficulty
persuading the community that they have harvested poor quality
trees or cut them incorrectly, or simply lie to them about the
market value of the lumber.%® After having completed a project
and receiving far less compensation than was owed, the patron
may offer an advance or to pay off workers’ debts in exchange
for a new harvesting job, or sending workers to a labor camp.*

Conditions at labor camps are abysmal, consisting of back-
breaking labor in long work days that far exceed legal limits.®
The workers also experience hunger, as limited food is provided
and what is provided comes out of their paychecks.®® Despite
the frequency of accidents, sickness, and exhausting labor, there
are no medical services, adequate water or food, and work hours
exorbitantly exceed the legal limit.%’

Furthermore, the work itself is dangerous to the point of
deadly, as untrained workers learn on the job how to stay out of
the way of falling trees, which can crush and kill multiple men if
they inaccurately predict its trajectory. Because of the tools and
nature of the work, one slip can sever a hand, and loss of limb is
not uncommon.®® One worker recounted his experience, saying:
“In a moment of carelessness I had opened my hand in two and
three fingers hung off. So much blood was squirting out, I could
not stand the pain. 1 screamed out of pain begging for help. .
. They sent me to an emergency center in Puerto Maldonado,
there they cut off my hand because otherwise it was going to be
infected.”®

However, despite the dangerous and degrading treatment,
most workers have no choice but to stay and continue working
in these conditions of forced labor because they are afraid for
their lives.”® As one victim described:

Thus, without realizing it we had worked for years and
vears for the loggers. . .. We did not have another option
[than to stay] because the patron (boss) threatened us
and told us that we had to pay the debts we acquired.
But some young people my age escaped and others did
not return to work in the second and third harvest, they
ended up deserting. The two men that came with the
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patron had weapons and took shifts at night to ensure
that no one fled from the camp.”!

ENVIRONMENTAL HARM

The excess in tree loss caused by illegal logging has
devastating effects worldwide, causing it to be not only an
issue of local human rights with the communities that directly
confront the industry, but a human rights issue on a global scale.
Peru, which contains the second largest region of the Amazon
forest after Brazil, loses 600 square miles of forest every year,
equivalent to approximately seventeen soccer fields an hour.”?
Trees in forests typically act as carbon sinks, absorbing carbon
from the atmosphere and reducing greenhouse gas emissions,
but scientists estimate that tropical forests now emit more carbon
than they capture as a result of forest degradation and disturbance,
and that stopping deforestation is a critical step to combat global
warming.”®> Furthermore, trees that were commonly found in
the Amazon, like mahogany and cedar, have drastically and
dangerously depleted, and experts have recommended adding a
third tree species, the shihuahuaco, to the list of endangered tree
species because of its depletion between 2000 and 2015.74

THE STATE DUTY TO PROTECT

SET CLEAR EXPECTATIONS FOR U.S. BUSINESSES’
PARTICIPATION IN PERU’S LOGGING INDUSTRY

Given the pervasiveness of the problem and the significant
involvement of U.S. corporations in the industry, the United
States is implicated in the human rights issues connected with
this industry. Because international human rights norms are only
binding on states, not private actors, the UN Guiding Principles
on Business and Human Rights (the UN Guiding Principles)
were adopted in 2011 to address the problem of human rights
violations by business enterprises.”® These principles set out the
duties of the States to protect human rights, and the responsibility
of business to respect human rights. The Guiding Principles thus
provide a framework wherein States fulfill their duty to protect
human rights by policing corporations that may be violating
them through the course of their operations.’® According the
UN Guiding Principles, “States’ international human rights law
obligations require that they respect, protect and fulfil the human
rights of individuals within their territory and/or jurisdiction.
This includes the duty to protect against human rights abuse by
third parties, including business enterprises.””’

The Guiding Principles provide that the United States
has a duty to “set out clearly the expectation” that all business
enterprises, including those operating extraterritorially, respect
human rights “throughout their operations.”’® This includes
the recommendation that States “take steps to prevent abuse
abroad by business enterprises within their jurisdiction.””® Thus,
under the UN Guiding Principles, the United States should
protect human rights violated extraterritorially by corporations
within their jurisdiction; this is tied to the implementation and
enforcement of laws and policies that prevent U.S. businesses
from participating in Peru’s illegal logging industry.®’ One clear
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way to achieve this is to take steps to more actively eradicate
the industry, where the human rights violations are occurring.
At the very least, the United States must ensure that it is doing
what it can to refrain from participating in the industry where it
is thereby tacitly sponsoring these human rights abuses.

DEMONSTRATING COMMITMENT TO COMBATTING ILLEGAL
LocGINng THrRoOUGH THE U.S.-PErRU TRADE PROMOTION
AGREEMENT

Both States collaborated on combatting the issues of the
logging industry through the creation of the U.S.-Peru Trade
Promotion Agreement (TPA). This partnership reflects a step
forward in implementing a more effective forest governance
system in Peru through the creation of several agencies charged
with enforcement and regulation of trafficking and laundering
of lumber. It also includes efforts to establish technical support
in the form of monitoring technologies that have the potential to
make the industry more transparent and easier to police®!

The TPA establishes a framework for forest governance
and affirms the two countries’ commitment as members to ILO
Declaration on Fundamental Principles and Rights at Work.3?
As members of the ILO, these countries have an obligation to
uphold the principles of the ILO Declaration®® For purposes
of international law, treaties between countries create binding
and enforceable obligations between those countries.®* By
incorporating the ILO Declaration into the U.S.-Peru TPA,
the United States and Peru made the ILO Declaration, which
has principles that are not enforceable on their own, binding
obligations between their two States. Since the TPA requires
both Peru and the United States to ensure that ILO principles
are upheld, the agreement requires both countries to address
the culprits of these human rights violations—particularly the
dangerous forced labor. This necessarily implicates the illegal
logging industry, where these violations are rampant.®’

Significantly, the TPA includes an entire Annex on Forest
Sector Governance to develop, implement, and strengthen the
legal and regulatory framework and enforcement bodies for the
sustainable management of forest resources.®¢ This section of the
agreement commits both parties to effectively enforce existing
domestic environmental laws as well as adopt and implement
any laws necessary to fulfill environmental and human rights
obligations.®’

The TPA requires Peru to “develop systems to verify the
legal origin and chain of custody of CITES-listed tree species
and develop systems, including requirements for management
oversight and record keeping, to reliably track specimens
from harvest through transport, processing and export.”®® As a
potential market for Peru’s illegally sourced timber, the United
States has a duty under the TPA to “deny entry to a shipment
that was the subject of verification” and deny entry to products
where an enterprise “knowingly provided false information to
Peruvian or United States officials” regarding the contents of
the shipment.®® In 2015, for example, a shipment of lumber
was red-flagged after Peruvian officials said it lacked the proper
paperwork. U.S. enforcement authorities seized the shipment,
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originally destined for an Oregon-based corporation Popp Forest
Products, Inc., and destroyed it in a settlement agreement.””
In short, the TPA makes explicit both states’ commitment to
addressing the problem of stolen wood, and the intricately
linked human rights abuses, perpetuated by Peru’s logging
industry by outlining and strengthening enforcement systems for
corporations that violate laws around legally sourced lumber.

OVERVIEW OF UNITED STATES’ EFFORTS TO FULFILL
OBLIGATIONS UNDER THE TPA

In December 2016, the United States adopted a National
Action Plan (NAP) to strengthen public and private actors’
abilities to attain responsible business conduct goals.”! The
UN Working Group on Business and Human Rights strongly
encouraged States to develop these NAPs in order to help
implement the UN Guiding Principles, and to date, twenty-two
countries have adopted NAPs to address responsible business
conduct, with thiry-one other countries committed to or in
the process of developing NAPs.”? The U.S. NAP specifically
acknowledges and reinforces its ongoing commitment to the
capacity-building and technical support to combat illegal
logging.”? In doing so, the NAP affirms partnerships with
several States that are high-risk for illegal logging, which along
with Peru, also include Colombia and Cameroon.’* Without
explicitly acknowledging commitments like the U.S.-Peru
TPA, the NAP complements it by affirming its commitments.
This is particularly true in the commitment to preventing
violations through enforcement actions: the TPA requires the
parties to “ensure that judicial, quasi-judicial, or administrative
proceedings are available under its law to provide sanctions or
remedies for violations of its environmental laws,”®> and the
NAP commits the United States to investigating and prosecuting
illegal logging cases.”

The NAP “encourages businesses to treat tools like the
OECD Guidelines and the UN Guiding Principles as a floor
rather than a ceiling for implementing responsible business
practices...”®’ The United States commits resources and tools,
including research and data, to allow businesses to more
effectively conduct due diligence necessary to describe the
state of human rights.”® One such resource in development is a
database service for international company profiles that allows
companies to search foreign suppliers for past history and risk
assessment purposes.’” A reliable database would allow U.S.
corporations to vet potential partners for risk for human rights
abuses, and would make ignorance of a risky partnership less
easy to claim.!%

In line with the commitments expressed in the NAP and the
TPA, the U.S. Agency of International Development (USAID)
has been involved in several development programs with the
goal of strengthening Peru’s forestry governance and providing
technology to help with some of the issues that the industry
faces. Since 2009, the U.S. government has dedicated over
$90 million to develop forest governance procedures, both in
technical assistance and capacity building.!?!

23



One of the programs being supported by USAID has the
potential to get at the root of the problem: providing technical
and technological capabilities that will allow officials to better
monitor and track Peru’s Amazonian forests so that fraudulent
GTFs are not so easy to create, buy, and sell. USAID is working
with Serfor to develop systems that will allow the agencies
to develop, utilize, and analyze geospatial data from the new
technologies.'?? Digitizing the tracking systems for lumber
transports would go a long way in obstructing the current ease
of illegal logging activity. USAID donated a new satellite
monitoring system for deforestation, and the United States
has worked with Peru’s agencies to develop a digital timber
tracking system that has the potential to create transparency and
traceability.!%?

In theory, the United States has in place laws and programs
that have the potential to support the eradication of the illegal
logging industry through preventative means and have reinforced
their commitments to international human rights norms. One
important law in place purports to address the human rights at
stake by establishing a legal remedy criminalizing participation
in the illegal logging industry: the Lacey Act.

ReMEDIES: THE U.S. LACEY AcCT

THE EFFECTIVENESS OF THE U.S. LACEY ACT PURSUANT
To THE UN GUIDING PRINCIPLES

Pursuant to the UN Guiding Principles, “[s]tates should
take appropriate steps to ensure the effectiveness of domestic
judicial mechanisms when addressing business-related human
rights abuses.”!%* This goes beyond having an effective law in
place that purports to address abusive conduct; it is additionally
necessary to “take appropriate steps to investigate, punish, and
redress business-related human rights abuses when they do
occur, [or else] the State duty to protect can be rendered weak or
even meaningless.”!%

The U.S. Lacey Act was passed in 1900 to protect
endangered wildlife by imposing civil and criminal penalties for
those that violate rules and regulations around the illegal trade
and possession of primarily endangered wildlife.!% The Act
was amended in 2008 to include plant products and has been
the primary enforcement tool in the United States addressing
the importation or exploitation of illegally-sourced plants
and animals.'”” The 2008 amendment that expanded the law
to include illegal timber requires due care to be exercised by
importers/purchasers to ascertain the legality of wood they have
purchased.'% Unfortunately, this could be (and has been, in some
cases) interpreted to mean simply requiring documentation that
verifies the legality of the timber import, which as established,
does not guarantee the legality of the wood.'?

Under the Lacey Act, it is unlawful to “import, export,
transport, sell, receive, acquire, or purchase in interstate or
foreign commerce” any plant “taken, possessed, transported, or
sold” in violation of any State or foreign laws and regulations
that regulate “the taking of plants without, or contrary to,
required authorization.”!'® Thus, a felony-level Lacey Act
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violation requires an actor to violate an existing U.S. or
foreign law. An actor that “knowingly” engages in importing
or exporting plants or wildlife in violation of the Act can be
criminally prosecuted and fined up to $250,000 for individuals
($500,000 for an organization) and be sentenced to five years’
imprisonment.''! A lower criminal sanction, however, allows a
defendant to be charged where she, “in the exercise of due care,”
should have known that she was violating foreign or State laws
and regulations. This misdemeanor-level criminal offense can
result in up to $100,000 in fines for individuals ($200,000 for an
organization) and one year’s imprisonment.!!?

In application to the topic at hand, this means that to violate
the Lacey Act at a felony violation, a company must have had
knowledge of Peru’s local laws regarding timber sourcing.
However, companies can be prosecuted for misdemeanor-
level violations under the Act by the failure to exercise due
care in sourcing lumber and following Peru’s laws.!!® Thus, a
company found to have imported illegally logged lumber from
Peru, according to Peru’s local laws, would result in at least a
misdemeanor-level violation of the Lacey Act. As described
above, the relevant regulations require any timber supplier to
have sourced the timber from a legal origin and be able to verify
that origin through a legitimate paper trail.!'4

As is the case in many industries involving transnational
corporations and human rights, the involvement of business
enterprises in supporting and promulgating the existence of
illegal logging undermines any efforts that Peru and the United
States might take to try to eradicate it through legal means.
Effective and diligent enforcement of the Lacey Act sets the
precedent that businesses are expected to follow the law, even
where it may be possible to circumvent because of the nature of
the illegal timber trade makes it easy to claim that the company
had a “good faith” belief in the legality of their supply.

THE LACEY ACT’S POTENTIAL TO ADDRESS AND PREVENT
EXTRATERRITORIAL HUMAN RIGHTS VIOLATIONS

Effective enforcement of the Lacey Act, pursuant to
provisions of the U.S.-Peru TPA that require the prosecution
and investigation of environmental laws, has the potential to
not only have welcome environmental consequences, but also
to address the human rights violations rampant in the illegal
logging industry. The strong connection between the illegal
logging industry and the human rights violations cannot be
overstated. Illegal loggers directly take advantage of indigenous
communities by persuading them to sign contracts that are illegal,
abusive, or not approved by legitimate community procedures.'
As described above, indigenous leaders or defenders of the land
are often targeted with threats or even killed.'®

However, the true source of the problem is much more
complicated than the behavior of the illegal loggers themselves.
Rather, the true source of the problem is the economic demand
and incentives to deliver the low-cost lumber to a global
market. Thus, closer to the root of the problem is the powerful
transnational corporations that feed the industry through its
patronage. In a prominent case where several Ashaninka
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community leaders, including Edwin Chota, were murdered
for their activism in protecting land from illegal logging, the
community knew that “the murderers were paid by powerful
businessmen.”!'!” This implicates the effective enforcement of
statutes that prevent businesses from profiting from these illegal
endeavors, such as the Lacey Act.

Effectively enforcing the Lacey Act also has the potential
to have a strong impact on the inhumane labor conditions
that workers in the illegal logging industry are subjected to.
By ignoring decent wages and engaging in exploitative labor
and environmental practices, the illegal logging industry
can be lucrative because of profit margins and the ability to
undercut prices of lumber, which makes it appealing to lumber
purchasers.!!® The debt slavery that victimizes workers in the
illegal logging industry is largely a result of the lack of formal
financing mechanisms available to logging activities.''” An
anecdotal investigation by the EIA “conservatively” estimated
that the quantity and quality of a batch of wood produced by
one of the forced labor camps could be worth almost $493,000
on the international market, but had been produced by that
camp for approximately $20,000.'%° Even adding in any bribes
that might have been paid to enforcement authorities, it is a
“very profitable business and, unfortunately, one which carries
very little risk.”'?! The combination of the lack of traditional
financing and the fact that illegal logging undercuts the price
of the lumber causes the industry to be “trapped in a vicious
cycle of illegality, informality and abuse.”!?> Contributing to the
pervasive abuses is the auspicious lack of any governmental and
regulatory oversight.!?3 This allows the loggers to abuse labor
rights, enact and perpetuate horrific working conditions, and
violate labor laws, such as minimum wage and hourly working
requirements. >4

In short, the industry’s illegality itself creates and sustains
conditions where vulnerable communities and individuals
are targeted and trapped in these abusive working conditions;
the pressure to compete with the prices of illegally harvested
lumber incentivizes these practices and the lack of regulatory
or governmental oversight enables them. Without the demand
for illegal lumber from the ultimate consumers (the transnational
corporations), the incentives for the illegal logging industry,
along with all of the human rights harms it implicates, would
disappear.'> An EIA report from 2012 concludes: “[A]n
effective fight against this scourge has to look beyond the poor
loggers in the forest or the petty criminals, and focus on those
who are truly enriched by this illicit activity.”!?® In other words,
simply coming down on the illegal loggers themselves would
not represent a sustainable solution to these labor and human
rights violations.

Thus, there is a close relationship between what is at its
root an environmental law and the protection of human rights.
The stronger the Lacey Act is as an enforcement mechanism,
the more effective the United States will be at addressing the
extraterritorial violations of human rights occurring as a result of
the actions of U.S. corporations. On the other hand, if the Lacey
Act is weak and ineffective as an enforcement mechanism, U.S.
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and other transnational corporations may weigh the cost-cutting
benefits of purchasing illegally harvested timber against the risk
of liability, and find that it makes business sense to take the risk.

THE LACEY ACT IN ACTION

FALLING SHORT: THE CAsE OF GIBSON GuUITARS (2012)

One of the most touted successes of the Lacey Act in
recent years was the crackdown on Gibson Guitars, a popular
guitar manufacturer and distributor that was investigated
for criminal violations of the Lacey Act in 2012. Gibson
Guitar reached a settlement agreement with the Department
of Justice (DOJ), where the government agreed not to press
charges against the corporation for illegal purchases of ebony
and wood in from Madagascar and India.'?’ In exchange, the
corporation paid a penalty of $300,000, made a community
service payment of $50,000 to the National Fish and Wildlife
Foundation, and agreed to relinquish civil claims to wood seized
by the government, which valued at a little over $260,000. It
also agreed to implement a detailed compliance program to
strengthen compliance protocols and procedures.'?

A statement from the DOJ regarding the criminal
enforcement agreement noted that “Gibson has acknowledged
that it failed to act on information that the Madagascar ebony
it was purchasing may have violated laws intended to limit
overharvesting and conserve valuable wood species from
Madagascar.”'?° The criminal charges that Gibson Guitars
narrowly avoided were largely premised on evidence that the
corporation was aware of their contribution to import and export
of illegal lumber. An employee visiting one of their suppliers
was explicitly told that their lumber was harvested illegally.
Upon his return, he told superiors at Gibson, who declined to do
anything about it. Despite knowing the illegality of their actions,
these individuals continued to order shipments from the same
supplier.'30

As part of their criminal enforcement agreement, Gibson
agreed to implement compliance procedures to strengthen
their systems and procedures for executing “due care.”
Relevant procedures include training for staff, communication
with suppliers, verification of foreign laws and review of the
necessary documentation for wood procurement.!3!

In order to prevent and deter participation in the illegal
logging industry, the enforcement mechanism employed must
be effective. As a general compliance principle, effective
enforcement schemes includes the cost-benefit of committing
a crime, and must balance deterrence, detection, reporting, and
cooperation in such a way that companies have an incentive to
turn around misconduct at all of these stages.'3? Thus, evaluating
whether a sanction is effective depends partially on that calculus
and the incentives to engage in the illegal business, including the
company’s revenue and the scope of their illegal business, the
volume of illegal timber, and length of time that they imported
the illegal timber. Gibson Brands, Inc., which manufactures
Gibson Guitars, is a massive transnational corporation, netting
$1.2 billion in revenue annually according to numbers reported
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in 2017.13% The company was sanctioned a mere $350,000.
To put this number into perspective, the single shipment of
illegal lumber they agreed to release claims to also as part of
the settlement was worth over $260,000.!3* Gibson had been
knowingly trading illegal ebony from Madagascar since before
2006, when this material was prohibited from trade in that
country.'3* Gibson had been profiting off illegal shipments such
as the one seized in 2011 for at least five years.!3¢

The weakness of the ultimate sanction when compared to
the company’s profits off their illegal activities in the many years
prior, creates a seemingly pessimistic incentive: it is worthwhile
to game the system while you can, because the stakes are not
that high, even if you are caught. In fact, until the evidence
was stacked against them, this seems to have been Gibson’s
strategy: the company denied wrongdoing following the raid in
2011 and throughout the year-long investigation, but ultimately
acknowledged the company’s wrongdoing as part of the criminal
settlement agreement in 2012.37

On the other hand, imposing the requirement for Gibson
to acknowledge its actions publicly and implement a strong
compliance program has the potential to influence the
company’s attitude and actions into the future. The merits of
having an official compliance program for due care cannot be
ignored. Having such policies in place not only expresses a
company’s commitment for good practices, but it also changes
that company’s culture internally, and sets a good example for
the business community. To illustrate, in 2012 following the
settlement, Gibson’s CEO expressed support of the Lacey Act,
affirmed the need for such a law, and encouraged the government
to “make it stronger.”'3® Such declarations regarding compliance
and due diligence can also be used as tools to hold a company
accountable to its own professed policies and statements.

A MiLp Success: THE CASE oF LUMBER LIQUIDATORS
(2015)

The largest Lacey Act Penalty to date was imposed on
Lumber Liquidators Holdings Inc., a discount wood floorings
corporation'3*—and purports to be one of the nation’s largest
specialty retailers of hardwood flooring.!4? In that case, Lumber
Liquidators pled guilty to charges under the Lacey Act of illegal
importation of hardwood flooring from China, made from
wood that had been illegally logged in Russia and paid $13.15
million in criminal fines, criminal forfeiture, community service
payments, and civil forfeiture.!4!

Importantly, this case illustrates the relevance of doing
business with high-risk countries and industries. In a press
release describing the indictment, the Department of Justice
noted that:

Lumber Liquidators employees were aware that
timber from the Russian Far East was considered,
within the flooring industry and within Lumber
Liquidators, to carry a high risk of being illegally
sourced due to corruption and illegal harvesting in that
remote region. Despite the risk of illegality, Lumber
Liquidators increased its purchases from Chinese
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manufacturers using timber sourced in the Russian Far
East.!#

Still, Lumber Liquidators was guilty of more than simply
knowingly purchasing timber from high-risk regions—the
company also imported high-risk tree species, conducted business
with partners who were unable to provide documentation for
their lumber, and engaged in fraudulent reporting of the species
of wood imported.'*> The investigation also revealed that
Lumber Liquidators may have participated directly in a form
of timber laundering similar to the practices rampant in Peru’s
illegal logging industry, where criminal activity along the supply
chain utilizes a seemingly valid government-issued permit too
many times or in areas outside those designated by the permit.'#*

This penalty is much harsher than the one imposed on
Gibson Guitars, even considering Lumber Liquidators.'#
The company also collaborated with the DOJ to develop an
Environmental Compliance Plan, described by the company’s
Chief Compliance and Legal Officer, when implemented,
“[to] be one of the strongest and most comprehensive in the
industry.” 46

There are several lessons from these two cases. First,
successful Lacey Act investigations and prosecutions are few
and far between. Lumber Liquidators was the first ever felony
conviction under the Lacey Act related to the import of illegal
timber and there are have not been many other cases that have
even been brought under the Lacey Act since 2008 when the
law was amended to include plants.'¥” Second, the Lacey Act is
not enforced consistently. Gibson Guitars was at least similarly
culpable in its knowledge of the illegality of its conduct.!® In
that case, however, Gibson Guitars was able to reach a settlement
agreement and was never even prosecuted, and the penalties
imposed on the two corporations differed significantly.'4’
It is also possible that timing played a role; prosecutions of
environmental crimes such as the Lacey Act increased under
the Obama administration, either because of prior successes,
the greater maturity of the law, or increased zealousness for
environmental policies by the time Lumber Liquidators was
prosecuted.'>® These are some of several factors that may have
contributed to the vastly different treatment of these two cases.
However, the true explanation is less important than the fact of
the Lacey Act’s inconsistency as an enforcement mechanism,
which means that businesses are less likely to take it seriously or
even understand how to best comply.

The Lumber Liquidators’ case is particularly relevant
because Peru, whose illegal logging industry accounts for
around eighty percent of the timber exports from the country,
could also be considered to be a high-risk country for business
partnerships.'>! Without more effective enforcement of the
timber laundering, even careful review of origin documentation
will not ensure that the Peruvian timber was legally sourced—the
documentation may appear legal, but could still be fraudulent.'3?
While the lumber industry has long been aware of the scope
and pervasiveness of this problem, recent exposures, including
EIA’s 2012 report, the Laundering Machine and Al Jazeera’s
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2015 documentary “Rotten Wood” make one conclusion
inescapable: if a corporation’s ignorance before these exposés
was inexcusable, a corporation’s ignorance now is implausible,
if not downright absurd.'>3 Yet where one of the most successful
cases had direct evidence of the corporation’s awareness of the
illegality of their supplier’s lumber and still avoided criminal
prosecution, it begs the question: what can be prosecuted under
the “due care” standard of the Lacey Act? Is the law really as
effective a remedy as it purports to be?

A TEST For LACEY ACT AS A REMEDY
FOR ILLEGAL L0OGGING IN PERU:
GLoBAL PLywoop Anp LA Oroza

In October 2015, a freighter called Yacu Kallpa steamed
into the port of Houston and was detained by Homeland Security
on intelligence that it contained illegally harvested lumber.'>*
The ship contained 1,770 metric tons of Amazonian timber, and
after several weeks of investigation, authorities found that over
ninety percent of it was illegal.'>

The timber came from La Oroza Inversiones (La Oroza),
a massive Peruvian exporter of Amazonian timber. In 2010,
an investigation by the Peruvian Forest Service revealed that
La Oroza had been harvesting cedar illegally.!>® Eighty-five
percent of the delivery was for Global Plywood and Lumber, a
California-based, Las Vegas-incorporated corporation that had
imported more than 9,700 metric tons of wood from La Oroza
between 2012 and 2015, when the seizure took place.'”’ By
2015, Global Plywood’s business with La Oroza had increased
to $2 million in imports per year.'

Over a period of four years, the EIA had been conducting
on-the-ground investigations to verify the existence (or lack
thereof) of the logged trees that were being reported in La
Oroza’s GTFs.!>® In 2015, Osinfor’s executive at the time,
Ramon Navarro, proved to be helpful and willing to cooperate
with the investigations, genuinely wishing to solve the issue.'®®
In attempt to get better enforcement procedures in place,
Navarro pressed field agents to get GTFs from exporters earlier
so that his field agents would be able to conduct checks with
time enough to stop shipments of illegally logged timber. ¢!

The day before Yacu Kallpa’s last trip to Houston, agents
had been scrambling through forests, checking for supposedly
harvested trees that were still there in attempt to present evidence
sufficient to stop the ship from leaving Peruvian ports.'®2 By the
time the ship was leaving Peru, they had discovered that fifteen
percent of the shipment aboard was falsified.'®> By January
8, updated intelligence showed that number was seventy-two
percent—and final reports would show that ninety-two percent
of the shipment was illegal.'®*

THE CASE AGAINST GLOBAL PLYwooD

Because the Lacey Act is a strict liability statute, violators
can face criminal and civil sanctions for dealing with illegally
harvested products, even if they had no knowledge of the
illegality of their actions.!®® This clearly puts Global Plywood
in direct violation of the Lacey Act for the majority of their
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$2 million purchases made from La Oroza every year; if they
knew about the violations, the violations would be even more
severe.'%® Courtesy of exposés like Rotten Wood and the
EIA Report, the illegal logging industry is arguably common
industry knowledge. Thus, the corporations that are receiving
illegal imports from Peru should arguably be presumed to be
knowingly perpetuating the problem. Given the scope and reality
of the laundering issue, a quick review of documentation should
not be sufficient to satisfy the reasonable due care required by
the Lacey Act. Still, given the evidence of knowledge that was
required in the Gibson Guitars and Lumber Liquidators cases,
whether Global Plywood can be prosecuted successfully under
the Lacey Act would require proving knowledge of its business
partner’s illegal activities.

There is ample evidence that Global Plywood was fully
aware of La Oroza’s illegal dealings. In 2010, years after Global
Plywood began their business relationship with the Peruvian
supplier, La Oroza was publicly sanctioned.'®” Al Jazeera’s
“Rotten Wood” investigated and reported on the illegal timber
coming out of Peru, detailing the corruption and fraud of the
illegal sourcing practices and identifying the major players in the
industry. The documentary directly implicated Global Plywood,
which made an appearance on camera.'%® A reporter approached
Kenneth Peabody, the general manager of Global Plywood in
San Diego, California. In the scene, the reporter stops Peabody
outside his house and asks him if he knows that the paperwork
documenting Global Plywood’s shipments from La Oroza are
illegal.'®® Peabody denied knowledge of the illegality of the
documents and assured the reporter that they complied with the
Lacey Act, including the due care provision.!”

In mid-January 2016, Navarro met with the CEO of Global
Plywood and told them their recent findings: that shipments with
apparently legal documents were coming from illegal sources.
(Navarro was abruptly fired from his duties and forced to flee to
the United States shortly thereafter.)!”!

Finally, in May 2016, a potential timber buyer called
Peabody regarding his interest in purchasing the shipment that
was being detained in the Houston harbor and selling it into the
Chinese market.!”?> Technically, the wood could potentially still
be sold into other states’ markets, even if it was illegal to do
so in the United States. Peabody flew to Vancouver, Canada,
to meet the potential buyer and try to arrange a deal to get the
jeopardizing shipment off his hands.!”> When the buyer sought
affirmation that the suppliers in Peru were trustworthy, Peabody
put the nail in the coffin. His calculated response (“We trust
them to do what they need to do to get by in Peru”) served as
confirmation, or at least a strong insinuation of his familiarity
with his business partners’ disreputable practices.!”*

Thus, there are strong indications that Global Plywood was
well aware of the illegality of the timber it was receiving from
its business partner La Oroza, and Global Plywood had been
aware for years.!”?

This glaring evidence of misconduct was vindicated in
June 2016 when the Department of Homeland Security obtained
and executed a search warrant on Global Plywood for probable
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cause that the corporation violated the Lacey Act.!”® There have
been no formal charges brought against Global Plywood, but the
investigation is ongoing. However, shortly after the publishing
of an investigative piece in WIRED detailing the final shipments
on the Yacu Kallpa, the U.S. government blocked future timber
imports from La Oroza for up to three years.!”’

BusiNESS RESPONSIBILITY TO RESPECT

GLoBAL PLywoop’s FAILURE oF DUE CARE

Effective enforcement of the Lacey Act represents part of
the U.S. state duty to protect human rights under the UN Guiding
Principles and the TPA; thus, the question of Global Plywood’s
culpability under the Lacey Act is highly relevant. However,
it also bears examining whether, regardless of any potential
liability pursuant to the Lacey Act, Global Plywood nonetheless
violated the UN Guiding Principles. Under the UN Guiding
Principles on the business responsibility to respect, companies
have a duty to survey for and address potential human rights
impacts through due diligence. Principle 18 provides that:

In order to gauge human rights risks, business
enterprises should identify and assess any actual or
potential adverse human rights impacts with which they
may be involved either through their own activities
or as a result of their business relationships. This
process should: a) draw on internal and/or independent
external human rights expertise b) involve meaningful
consultation with potentially affected groups and other
relevant stakeholders, as appropriate to the size of the
business enterprise and the nature and context of the
operation.'”®

By the letter, the Lacey Act has a “due care” component
analogous to the due diligence responsibility in the UN Guiding
Principles, but the Lacey Act’s due care requirement has not
proven to be particularly strong or consistent. In contrast,
the diligence required by the UN Guiding Principles, such as
consultation with affected communities, are designed to result
in engagement and understanding and certainly represent a more
robust and specific set of actions for compliance. Due diligence
requires understanding the “specific impacts on specific people,
given a specific context of operations.”!” In this case, this
required Global Plywood to make a reasonable effort to identify
and understand the nature of the logging industry in Peru and
how it affects communities and individuals that are directly
involved or impacted by those operations.

Global Plywood did not need to conduct its own investigation
to be aware of the risks of its business partnerships in Peru’s
lumber industry. Huge industry-wide exposés in 2010 and 2012,
not to mention the “Rotten Wood” documentary that directly
interviewed one of Global Plywood’s executive managers, made
the pervasiveness of illegal logging in Peru at least industry
common knowledge, if not general common knowledge.!%°

The World Business Council’s report on the practical
implementation of the UN Guiding Principles noted that “[t]he
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UN Guiding Principles recognize that where there are limited
resources or an overwhelming number of business relationships
in the value chain, it may be necessary for companies to
prioritize certain human rights impacts for attention.”'®! Given
the specific business that Global Plywood was engaging in, the
corporation’s responsibility to human rights was to prioritize
obtaining wood through legal means to avoid the human
rights abuses perpetuated by La Oroza and its illegal supplier
peers!82—to say nothing of the corporation’s legal obligations to
avoid purchasing illegal lumber under the Lacey Act.

Even if there is not sufficient evidence of Global Plywood’s
knowledge of the illegal operations of its business partner
necessary to be convicted under the Lacey Act, Global Plywood
should have been aware of the illegal logging issues in Peru as part
of their responsibility to avoid violating human rights through
their extraterritorial operations.'®3 Because of the corruption
and the ubiquity of the illegal logging industry in Peru, Global
Plywood might have best covered its tracks by choosing to
invest in business partnerships elsewhere. However, at the very
least, a Google search of Global Plywood’s primary supplier (a
relationship representing $2 million in annual business by the
time the La Oroza shipment was detained), would have quickly
revealed that supplier’s particular risk, given the report revealing
its illegal activities that came out in 2010. 184

Global Plywood’s violations of the Lacey Act and the UN
Guiding Principles are so blatant that it is difficult to imagine
a situation where they would not have been sanctioned in a
criminal settlement agreement similar to Gibson Guitars.

WHAT HAPPENED TO GLOBAL PLYwooD?

The world will never know how the case against Global
Plywood would have turned out, because Global Plywood was
dissolved in December 31, 2017.185 Combined with the fact that
La Oroza has been banned from exporting timber to the United
States,!8¢ this portrays the initial happy picture that in this
instance, the bad guys were defeated. In reality, it is unsatisfying
that no one was held liable for this gross violation of domestic
laws and international agreement, not to mention for the human
rights abuses indirectly committed by this American company.

There is still one avenue for justice left against Global
Plywood: the DOJ could prosecute some or all of the executives
of the corporation, such as Jose Ceballos Gallardo, Patricia
Moran Lopez, or Kenneth Peabody under the Lacey Act.'8” The
likelihood of this is unlikely, as discussed further below.!88

In analyzing the effectiveness of the Lacey Act as a remedy,
one of the most important questions remains: who and what
defeated Global Plywood? Was it the United States, carrying out
its duty to protect human rights by enforcing relevant laws? Or
was it a few dedicated individuals with the EIA and the power
of the media?

AN UnNoOFFICIAL REMEDY

MEDbIA, PuBLIC OPINION, AND REPUTATION AS REMEDY

Compliance with legal and ethical standards is important
in today’s climate where consumers expect and demand human
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rights to be a priority in a corporation’s business model.'%® As
a result, businesses are making efforts to avoid the reputational
harm that comes with being associated with human rights
violations and tragedies.'?"

Such efforts increasingly have less to do with simple
corporate social responsibility (CSR) projects and more to do
with making responsible decisions that take long-term impact
into consideration, whether this means making responsible
investments or forming responsible partnerships.'®! The
“naming and shaming” form of liability can often fill the gaps
where judicial and non-judicial remedy mechanism fail.'%?
Active human rights groups, tenacious reporters, and socially
conscious individuals therefore can sometimes have as much
power as the legal system in addressing the worst human rights
abuses.

THE Court oF LAW AND THE COURT OF PuBLIC OPINION

The Lacey Act did not prove to have strong teeth with its
rather moderate response to Gibson Guitars and the low number
of prosecutions that have occurred under the Act, despite the high
probability of rampant illegal importation of timber from Peru
alone. The Lumber Liquidators case presents a more optimistic
example of effective enforcement, including valuable guidelines
for what is considered to be irresponsible business practices
according to the act, such as investing in business partnerships in
high-risk areas known to be rife with illegal logging activity.!3

The victory of the detainment of La Oroza’s shipment and
the Yacu Kallpa was the culmination of four years of dedicated,
thorough, and at times, dangerous, investigation by the EIA and
Peruvian environmental agencies.!”* These individuals spent
years poring through fraudulent paperwork and physically
entering remote forests to track down specific geographic
locations to check for tree stumps—the only way to be confident
of the veracity of the paperwork.!”> Only after all this effort,
done in large part on the initiative of an environmental/human
rights organization, were U.S. authorities willing and able to
step in to detain the shipment in Houston. By then it was already
established that the majority of the shipment was illegal and
there was almost fatal evidence that both the supplier and the
buyer had knowledge of this fact.

Still, while the EIA and the media may have done the work,
the Lacey Act and the TPA provided the legal framework and
authority that backed their findings and made them significant.
The public exposure of the wrongdoing, combined with the
threat of investigation and potential litigation, seem to have
worked in tandem to destroy Global Plywood altogether.

CHALLENGES TO OVERCOME

Given the current ease of laundering timber, one of the best
solutions to the problem of illegal logging would be improve
the transparency and traceability of the timber coming from
Peru so that illegal operations can be more easily detected and
stopped.!? Experts at the Peruvian Amazon Research Institute
believe that implementing a DNA-tracking technology system
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could permit trees to be easily and efficiently traced back to their
origin, making fraud impossible.'®’

However, the idea of improving transparency and
traceability is currently receiving some push-back from these
same Peruvian agencies that USAID has worked with in the
past.!”® In response to proposals for systems that would make
transparency and traceability easier and more effective, Serfor
seems to be resisting, claiming true traceability is impossible.'*”
This presents an obstacle to moving forward as well as an
implicit recognition of the years of fraud based on claims of
traceability.??? Peru’s logging industry, a chief opponent to
these reforms, further argues that “(1) tracking a physical wood
product back to origin is impossible, (2) products of ‘secondary
transformation’ are not subject to traceability documentation
requirements anyway, and (3) everything beyond rough sawn
timber is a product of secondary transformation and thus does
not need to be traced.”?"!

In short, since processing facilities combine wood from
many different origins, the argument goes that there cannot be
responsibility to identify the origins of any of the wood. This
new declaration of impossibility contradicts the terms of the
TPA: on the legal side, the agreement obligates Peru to “develop
systems, including requirements for management oversight and
record keeping, to reliably track specimens from harvest through
transport, processing and export.”0?

Still, it would be inaccurate to say that the primary solution
would be for Peru to “step it up,” because monetary interests
generated by transnational corporations have created powerful
entities in the logging industry that do not shy away from
violence and corruption in order to bend the system to their
will.? The story of Osinfor’s former executive Ramon Navarro,
who fled for his life after being fired and is now residing in
Washington D.C., illustrates this point. Navarro’s wife and
children remain in Peru, but he cannot return because powerful
lumber interests surely influenced his being fired and absent the
support or protection of the government, his life would be in
danger.?* Shortly after Navarro left the country, his wife was
approached at a traffic light in Lima and sinisterly told, “Your
children are going to pay for the wood.”?*> These actions and
threats are indicative of an organized and lethal crime collective,
supported by corporations that are accepting lower prices and
turning a blind eye to the corruption.

Almost two years after the search warrant was executed
on the California office of Global Plywood, the Department of
Justice has remained conspicuously silent on the issue. Richard
Conniff, the writer of the investigative piece in WIRED that
seemed to have catalyzed at least some of the action against
Global Plywood, found it puzzling that no indictment had been
forthcoming, and is of the opinion that the effectiveness of the
Lacey Act may depend on the incumbent executive and his
priorities.?% This author reached out to the Department of Justice,
Environment and Natural Resources Division to seek an update
regarding the ongoing investigation against Global Plywood, but
the Department declined to share further information.’?

29



Between Gibson Guitars in 2012 and Lumber Liquidators
in 2015, under the Obama administration, the Lacey Act was
starting to gain momentum in terms of prosecution of illegal
logging and imposition of more substantial penalties.?%®
However, based on professed policies and emerging patterns,
the Trump administration appears unlikely to prioritize the
prosecution of environmental crimes as resolutely—in fact,
environmental prosecutions of at least certain environmental
violations under the Trump administration are projected to be
the lowest in two decades.?"

CONCLUSION

The effect of rampant illegal logging on Peru’s timber trade
has created a culture of fraud, bribery, human rights violations,
and serious environmental impacts on forest ecosystems.

In order to fulfill the State duty to protect human rights
pursuant to the UN Guiding Principles, both the United States
and Peru must be more effective and diligent at abating the
illegal logging industry by discouraging its existence. There is
a legal system in place to penalize companies that contribute
to the illegal logging problem with the Lacey Act, however,
inconsistent to nonexistent enforcement with regards to this
problem have not rendered the law particularly effective in the
past decade.

At the same time, businesses have a responsibility to
conduct proper due diligence, particularly when confronting a
high-risk region and industry such as that found in Peru, where
almost all of the exported timber is illegally sourced. Companies
like Global Plywood, Lumber Liquidators, and Gibson Guitars
should work harder to mitigate their impact on human rights
abuses by ensuring that they are not entering into business
arrangements with suppliers that buoy up industries committing
gross human rights violations.

ENDNOTES

Getting justice against Global Plywood and other
companies under the Lacey Act, while important, represents
only a fraction of the challenge that is protecting human rights
from abuse by businesses. The UN Guiding Principles provide
a framework for how States can fulfill their duty to protect
human rights by effectively policing the corporations under their
jurisdiction. However, the treatment of businesses participating
in Peru’s illegal logging industry, by both Peru and the United
States, demonstrates that effectuating that framework remains a
significant obstacle.
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TPA: U.S.-Peru Trade Protection Agreement
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STATE PREEMPTION AND SINGLE USE PLASTICS:

Is NATIONAL INTERVENTION NECESSARY?

By Ethan D. King"

limate change and plastic waste are systemic issues

facing our world today.! States have divergent practices

concerning the regulation of single use plastic; some
states have passed preemption statutes preventing municipalities
from making single use plastic regulations while others are
enacting laws banning types of single use plastics.? Single use
plastic materials are goods that are distributed, sold, and utilized
across state lines. As a result, Congress has the ability to regulate
single use plastics. In doing so, Congress performs a valuable
service to protect the public health and the environment.

STATE REGULATIONS AND MUNICIPAL REGULATIONS
OF SINGLE USE PLASTICS

There are massive environmental and economic
repercussions stemming from our reliance of single use
plastics.? In an attempt to recognize the need for recycling,
Colorado passed a law in 1993, stipulating that “No unit of local
government shall require or prohibit the use or sale of specific
types of plastic materials or products or restrict or mandate
containers, packaging, or labeling for any consumer product”.*
Notably, Colorado’s law does not mention single use plastic
bags.> However more recently, states like Oklahoma, North
Dakota, Texas, Idaho, and Florida, have passed laws preempting
municipalities’ ability to regulate plastics, preventing such them
from enacting plastic bans, fees, or recycling programs not
otherwise issued by the state.® Other states such as New York
and Maine have passed laws requiring stores that use plastic
bags to have plastic bag recycling centers outside of the places
of business.” Currently, there are fourteen states that have
preemption laws regarding plastic regulation, and eight states
have statewide legislation furthering a goal of plastic reduction
and recycling efforts.® This still leaves the majority of the United
States without a law on the books favoring state preemption or
plastic waste reduction.’

Unsurprisingly, then, municipalities in states that have
not adopted such preemption statutes are now experiencing
greater success in regulating single use plastics.!? Take, for
example, Santa Cruz, California, the first city to ban the use of
mini-hotel shampoos bottles.!! Other such municipalities’ have
instituted plastic bag fees or plastic straw bans to cut down
waste.!? Responding to environmental and economic pressures,
the legislatures of New York and California are pushing for
statewide prohibitions on certain types of plastic materials.'?
California recently passed a bill which will prohibit hotels in the
state from providing mini shampoo and lotion bottles, and the
ban shall take effect beginning in 2023.'4
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COURTS ARE AWAITING A LEGISLATIVE CHANGE

Courts in Florida and Texas have ruled against municipal
plastic bag bans, specifically citing to the preemption statutes.'>
Even with Colorado’s preemption statute, the city of Aspen has
continued to operate a plastic bag fee.!® In court, the petitioners
argued that the bag fee was a tax, and the citizens of the city were
not allowed to vote; therefore, a tax could not be enforced.!” The
Supreme Court of Colorado disagreed, and ruled that the bag fee
was a fee, not a tax, which is how the fee has survived and is still
in practice today.'® The preemption law in Colorado has never
been formerly challenged and environmental activists have been
weary to ask for more regarding plastic regulations until the
state legislation repeals the preemption law.!®

WHY CAN CONGRESS STEP IN, AND WHEN IT HAS
DONE SO IT BEFORE

States preemption laws are preventing groups that want
to protect the health of their citizens and the environment .20
By advancing bans of single use plastics, states are inviting
interstate commerce issues. 2! Congress can step in and enact
federal legislation of single use plastics due to its Commerce
Clause powers.?> Congress has minimized environmental
discrepancies among the states before and passed acts like the
Safe Drinking Water Act (SDWA) and the Microbeads Free
Water Act (MFWA).?3

The development of the SDWA stemmed a realization of
the need for water quality and from states relaxing their laws
on water quality after getting rid of certain waterborne diseases
like cholera and typhoid.?* As a result, some states who found
their water quality sufficiently safe did not closely monitor water
quality, while others continued to invest in their water quality
infrastructure.?> Without uniform standard for states water
quality, the public health of citizens was jeopardized.?® The
SDWA came in to set minimum nation-wide contaminant levels
to solve the gap of water quality and safety.?”

The MFWA began as a state issue, with a number of states
electing to ban the sale of microbead products.”® Recognizing
the lack of uniformity in the laws regulating microbead
products, Congress stepped in in to create uniformity through
its Commerce Clause power.”’ The MFWA is a great example of
Congress addressing disparities in state public health protections
by utilizing its power granted by the Commerce clause.>

*Joint J.D./M.B.A Candidate, American University Washington College of Law
2020
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CONCLUSION

Regulation of single use plastics also falls under the purview
of the Commerce Clause. Congress can and should step in to
protect public health by creating federal legislation to ban single
use plastics. Such a bill would create a floor of minimum plastic
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standards and give states the ability to make improved laws to
combat climate change and reduce plastic waste. While such a
ban would not solve the plastic problem in its entirety, it is a
step in the right direction helping the United States phase out its
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22 See Robinson Twp., 83 A.3d at 984.

23 The government’s trustee obligations include enacting environmental
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resources for the benefit of all people. /d. at 958.
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these resources, the Commonwealth shall conserve and maintain them for the
benefit of all the people.” Pa. Const. art I, § 27; but see Delaware Riverkeeper
Network v. Sunoco Pipeline, 179 A.3d 670, 696 (Pa. Commw. Ct. 2018)
(holding that plaintiffs failed to demonstrate that a municipal ordinance
zoning out a public utility pipeline furthered the municipality’s trustee duties
to conserve and protect public natural resources).

26 See Found, 161 3d. 911, at 32.
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27" Under the ERA, a township [or municipality] does not have the power

“to replicate the environmental oversight power given to the environmental
board.” A municipality can use its zoning powers only to regulate where
mineral extraction takes place. . . . but not how the gas drilling will be done.
See Frederick v. Allegheny Twp. Zoning Hearing Bd, 196 A.3d 677, 697 (Pa.
Commw. Ct. 2018).

28 See, eg., Laura Parker, U.N.: Environmental Threats are

Jeopardizing Human Health, NaT. GEoGrAPHIC (Mar. 23, 2019),
https://www.nationalgeographic.com/environment/2019/03/
un-healthy-planet-report-environment/.
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7 42 U.S.C. § 7411(d)(1).

8 1d.

19" See CPP, supra note 1, at 64,663 (encouraging states to require utilities to
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2l Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 843-44 (1984)
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to an agency’s reasonable interpretation of the statute).
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overturn agency actions determined to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law”).

23 ACE Rule, supra note 1, at 32,526-27. EPA has excluded other emissions
reducing technologies such as natural gas and biomass co-firing as well

as carbon capture and sequestration. EPA has not provided a consistent
argument as to the rationale for their exclusion but has suggested that biomass
co-firing was excluded due to the fact that it could lead to increases in

CaN THE EPA’s AFFORDABLE CLEAN ENERGY RULE

emissions at the source. /d. This argument appears arbitrary as EPA’s own
regulatory impact analysis concluded that heat rate improvements would
have a very similar effect. /nfra note 23. Alternatively, even modest natural
gas co-firing has the potential to double emissions reductions under the
current ACE framework. See Resources for the Future, Comment Letter on
Proposed Affordable Clean Energy Rule (Oct. 31, 2018), https:/media.rff.org/
documents/RFF Comments_10-31-18 EPA_6.pdf

24 EPA, Regulatory Impact Analysis for the Proposed Emission Guidelines
for Greenhouse Gas Emissions from Existing Electric Utility Generating
Units; Revisions to Emission Guideline Implementing Regulations; Revisions
to New Source Review Program, EPA-452/R-18-006 (Aug. 2018) [hereinafter
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a base case including the CPP and a No CPP case as a fourth illustrative
scenario); EPA, Regulatory Impact Analysis for the Clean Power Plan Final
Rule, EPA-452/R-15-003 (Aug. 2015) [hereinafter CPP RIA].

25 This result is primarily due to the “emissions rebound effect” in which
facilities are made more efficient by heat rate improvements and consequently
operate more frequently and remain in operation for a longer period. Amelia
T Keyes, The Affordable Clean Energy Rule and the Impact of Emissions
Rebound on Carbon Dioxide and Criteria Air Pollutant Emissions, 14
ENVIRON. RES. LETT. 1, 1-9 (2019). This results in a rebound effect that
diminishes potential emissions reductions and can even increase emissions
rates at high emission facilities. /d. at 2. As a result, ACE will increase CO,
emissions by up to 8.7% in 18 states plus the District of Columbia in 2030
compared to no policy. /d at 9.

26 ACE Rule, supra note 1, at 32,521.

27 ACE Proposal RIA, supra note 23, at 3-14.

28 CPP RIA, supra note 23, at ES-16, 17; ACE Proposal RIA, supra note 23
at 3-14.
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illegal loggers) [hereinafter Collyns, /llegal Loggers Blamed].
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HRC/17/31 2 (Mar. 11, 2011) (by John Ruggie) [hereinafter UN Guiding Principles].
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2 Infra Part1V.

23 See URRUNAGA ET AL., supra note 2, at 6 (highlighting the lack of a legal
mechanism that exists to enforce the legal purchase of timber).

24 See Id. at 8 (explaining what permanent production forests are and how
these forests are historically predominant among the sources of forests that
can be legally harvested for lumber).

25 URRUNAGA ET AL., supra note 2, at 8.
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29 See Id. (explaining that these forest consultants have, in theory,

participated in the inventory process and POA preparation).

30 Id. at 11.

31 Article 26 describes the expectations for knowledge of origin of forest
products as follows: Toda persona esta obligada, ante el requerimiento de

la autoridad forestal, a acreditar el origen legal de cualquier producto o
espécimen de especie de flora y fauna silvestre. Toda persona que posea,
transporte y comercialice un producto o espécimen de especies de flora o
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espécimen, asi como de la aplicacion de las sanciones previstas en la presente
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acrediten el origen legal sefialado en el parrafo anterior. Estan exceptuados
de esta acreditacion los productos provenientes de plantaciones forestales de
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42 Id. (noting that the complicated manner of verifying the authenticity of
those trees that were cut down creates a system where those responsible for
verification accept the inventories as is because it is too cumbersome to go
back and verify themselves)..

4 Collyns, lllegal Loggers Blamed, supra note 18.

4 d.

4 Peruvian Antilogging Activist Edwin Chota Killed,

AmazoNnWatch (Sep. 8, 2014), http://amazonwatch.org/
news/2014/0908-peruvian-antilogging-activist-edwin-chota-killed.

4 1d.

47 Collyns, lllegal Loggers Blamed, supra note 18.

4 See, e.g., Lyndsie Bourgon, Indigenous People Battle Squatters and
Timber Poachers in Peru’s Amazon, NAT’L GEo. (Apr. 12, 2019), https:/www.
nationalgeographic.com/environment/2019/04/indigenous-people-battle-
squatters-timber-poachers-peruvian-amazon/; Collyns, Illegal Loggers
Blamed, supra note 18; Dan Collyns, Six Farmers Shot Dead Over Land
Rights Battle In Peru, THE GUARDIAN (Sep. 6, 2014), https://www.theguardian.
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