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Injunctions – Anti-suit – Mareva – Aiding English proceedings – Restraining PRC 
proceedings – History of Mareva –Where no jurisdiction on primary claim – Statutory 
enactment – Principles applicable – Strength of claim under local law – Not relevant 
unless judgment unenforceable – Judicial comity – Does not prevent Mareva – High Court 
Ordinance (Cap 4), ss 21M, 21N – Civil Jurisdiction and Judgments Act (UK), s 25(1) 
 
Judicial Comity – Mareva injunctions – Do not infringe comity – High Court Ordinance 
(Cap 4), ss 21M 
 
Summary 
This was an appeal by a shipping corporation against the ruling that a Mareva 
injunction under s 21M of the High Court Ordinance (Cap 4) over a freight forwarder’s 
assets in Hong Kong should not be granted in aid of English proceedings: [2015] HKCA 
107. 
 
Facts 
A freight forwarder brought proceedings against a shipping corporation in various 
courts in the People’s Republic of China (PRC) under bills of landing issued by the latter, 
which contained the following exclusive English jurisdiction clause: 
 

“23 Law and jurisdiction  
 
This Bill of Lading and any claim arising hereunder shall be subject to English law 
and the jurisdiction of the English High Court of Justice in London. If, 
notwithstanding the foregoing, any proceedings are commenced in another 
jurisdiction, such proceedings shall be referred to ordinary courts of law. In the 
case of Chile, arbitrators shall not be competent to deal with any such disputes and 
proceedings shall be referred to the Chilean Ordinary Courts”. 

 
In response, the shipping corporation commenced proceedings in the Commercial Court 
in London and obtained an ex parte injunction preventing the freight forwarder from 
continuing the PRC proceedings. The freight forwarder disobeyed and the Commercial 
Court sentenced its sole director and shareholder to 3 months’ imprisonment and 
ordered the sequestration of the freight forwarder’s property. The court later made a 
worldwide freezing order against the freight forwarder in the sum of US$27,835,000, 
representing the sums claimed by the freight forwarder in the various PRC proceedings 
 

http://www.hklii.hk/eng/hk/cases/hkcfa/2016/79.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkca/2015/107.html
http://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkca/2015/107.html
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In the English proceeding, the shipping company argued that claims made by the freight 
forwarder were fraudulent and that documents in support of such claims were forgeries 
 
In support of the English proceedings, the shipping corporation sought a Mareva 
injunction over the freight forwarder’s assets in Hong Kong and appointment of a 
receiver under s 21M of the High Court Ordinance (Cap 4), which said: 
 

Interim relief in the absence of substantive proceedings 
(1) Without prejudice to section 21L(1), the Court of First Instance may by order 

appoint a receiver or grant other interim relief in relation to proceedings 
which— 
(a)  have been or are to be commenced in a place outside Hong Kong; and 
(b)  are capable of giving rise to a judgment which may be enforced in 

Hong Kong under any Ordinance or at common law. 
(2)  An order under subsection (1) may be made either unconditionally or on 

such terms and conditions as the Court of First Instance thinks just. 
(3)  Subsection (1) applies notwithstanding that— 

(a)  the subject matter of those proceedings would not, apart from this 
section, give rise to a cause of action over which the Court of First 
Instance would have jurisdiction; or 

(b) the appointment of the receiver or the interim relief sought is not 
ancillary or incidental to any proceedings in Hong Kong. 

(4)  The Court of First Instance may refuse an application for appointment of a 
receiver or interim relief under subsection (1) if, in the opinion of the Court, 
the fact that the Court has no jurisdiction apart from this section in relation 
to the subject matter of the proceedings concerned makes it unjust or 
inconvenient for the Court to grant the application. 

 
The Hong Kong Court of First Instance initially granted the injunction and made a 
receivership order in respect of the freight forwarder’s assets ([2014] HKCFI 1258), but 
these orders were later discharged on the ground that the court’s policy of judicial 
comity required it to refuse to make any order effectively choosing between the courts 
of two countries ([2014] HKCFI 1840).  
 
On appeal by the shipping company, the Court of Appeal upheld the discharge of the 
orders and ruled that the relief under s 21M should not be granted because it would 
intervene in a conflict between the English Court and PRC Courts, applying Refco Inc v 
Eastern Trading Co [1999] 1 Lloyd’s Rep 159 requiring the court to consider what the 
position would have been had the shipping corporation brought its actions in Hong 
Kong rather than in England.  
 
The shipping company appealed, arguing that Refco Inc did not apply to an application 
for relief under s 21M. 
 
Held, (per curiam, Lord Phillips of Worth Matravers NPJ delivering the reasons) 
allowing the appeal: 
 
Legal principles applicable to s. 21 M 

http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21l.html
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#court_of_first_instance
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html#interim_relief
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#judgment
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#court_of_first_instance
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#matter
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#cause
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#action
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#court_of_first_instance
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#court_of_first_instance
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html#interim_relief
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#court_of_first_instance
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html#interim_relief
http://www.hklii.hk/eng/hk/legis/ord/4/s2.html#matter
http://www.hklii.hk/eng/hk/cases/hkcfi/2014/1258.html
http://www.hklii.hk/eng/hk/cases/hkcfi/2014/1840.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
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(1) The first question is what are the legal principles applicable to s 21 M and, in 
particular, whether the Court of Appeal was right to apply the first stage test in 
Refco Inc v Eastern Trading Co [1999] 1 Lloyd’s Rep 159 and, if so, whether it 
applied that test correctly. The starting point is to consider the origin and object of 
s 21 M. [39], [40] 
 

(2) Regardless of its pedigree, the Mareva injunction was welcomed by the commercial 
world and was recognized by the English Parliament in section 37(3) of the 
Supreme Court Act 1981 and also adopted in Hong Kong. [40] 

 
Mareva Compania Naviera S.A. v International Bulk Carriers SA [1975] 2 Lloyd’s Rep 
509, referred to. 
 

(3) In the early cases, Marevas were sought and granted as ancillary relief in cases 
where the plaintiff was able to found English jurisdiction in respect of the 
substantive claim. [41]  
 

(4) Lord Denning attempted to take his new found remedy a step further, by ruling 
that the court had jurisdiction to grant a Mareva injunction over property of a 
defendant in England, notwithstanding that it had no jurisdiction to entertain the 
substantive claim that was being pursued against the defendant in another 
jurisdiction. Lord Denning’s decision was unanimously reversed by the House of 
Lords [41]-[42] 
 
The Siskina [1979] AC 210 at 256, cited. 

 
(5) But in England, the effect of the Siskina has been reversed by s 25(1) of the Civil 

Jurisdiction and Judgments Act.  In Hong Kong, section 21M was also introduced to 
bring about similar reform. [44] 

 
First Stage of s 21 M Application 
(6) In s 21 M proceedings, the court has first to consider whether, if the plaintiff 

succeeds in the primary jurisdiction, the resultant judgment is one that the Hong 
Kong court will enforce. This is a precondition to the exercise of the jurisdiction 
and is underlined by s 21N. [47], [53]  

 
(7) If the Hong Kong court will not enforce any judgment because the exercise of the 

foreign jurisdiction is exorbitant or for some other reason of public policy, there 
can be no question of granting relief under s 21M. [48] 
 

(8) If a Mareva were sought in support of an action proceeding in the Hong Kong court, 
it has to ask whether (i) the plaintiff has a good arguable case before the foreign 
court; and (ii) there is a real risk that the defendant will dissipate his assets if the 
Mareva is not granted. [48], [53]  
 
Refco Inc v Eastern Trading Co [1999] 1 Lloyd’s Rep 159 at 170-1, referred to. 

 

http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
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(9) The Court of Appeal misinterpreted Morritt LJ’s judgment in Refco in postulating 
that it was necessary to consider the strength of the substantive claim under the 
law of Hong Kong. [50]   
 

(10) The underlying cause of action has little significance.  Foreign judgments will be 
enforced in Hong Kong even though the claim is one that would not have 
succeeded under the law of Hong Kong.  There is no reason in principle why the 
prospect of such a judgment should not receive the protection of a Mareva 
injunction. [50] 
 
Mercedes Benz v Leiduck [1996] AC 284, referred to. 
 

(11) A Mareva injunction can have serious consequences for a defendant.  It is a remedy 
that is open to abuse.  A court must always exercise caution before granting this 
relief.  As s 2 N(1)(b) states, the object of the exercise is to facilitate the process of 
the foreign court that has primary jurisdiction.  The Hong Kong Court has to 
consider whether the plaintiff has a good arguable case in the foreign court. Where 
the court of primary jurisdiction has carried out that exercise, however, its 
conclusions will normally carry weight with the Hong Kong court. [52] 
 
Motorola Credit Corporation v Uzant (No 2) [2004] 1 WLR 113 at paras 102 & 105, 
referred to. 

 
Second Stage of Section 21M Application 
(12) Second, a s 21M application requires the court to consider whether “the fact that 

the court has no jurisdiction apart from this section in relation to the subject matter 
of the proceedings concerned” makes it “unjust” or “inconvenient” for the court to 
grant the application”. [54]   
 

(13) Mareva relief is discretionary but this provision in s 21 M(4) underlines the fact 
that the court has a wide discretion to refuse to make the order sought if the fact 
that the substantive claim is being litigated in a foreign court has consequences 
that make the grant of a Mareva “unjust” or “inconvenient”.  It is not helpful to try 
to formulate a list of circumstances where it will be unjust or inconvenient to grant 
the Mareva sought. [54] 
 
Credit Suisse Fides Trust S.A [1998] QB 818 at 831, referred to. 

 
Judicial Comity 
(14) The ‘second’ and ‘third’ questions relate to the relevance of the English cases 

dealing with anti-suit injunctions considered by the Court of Appeal in relation to 
judicial comity. [55] 
 

(15) There was a time when issuing an injunction restraining a defendant from 
proceeding in the court of another country was considered to infringe judicial 
comity for the court of one country to enforce an exclusive jurisdiction clause in a 
contract. However, such observations did not apply to cases where there was a 
contractual choice of forum. [56] 

http://www.hklii.hk/eng/hk/legis/ord/4/s21m.html
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Airbus Industrie G.I.E. v Patel and Others [1999] 1 AC 119 at 138, referred to. 
 

(16) More recently, it has been recognised that an anti-suit injunction in support of an 
exclusive jurisdiction clause, while constituting an indirect interference with the 
process of a foreign court, does not thereby infringe judicial comity.  This is 
because the relief is directed not against the foreign court but against the 
individual defendant who is disregarding his contractual obligations. [57] 
 
The Angelic Grace [1995] 1 Lloyds Rep 87 at 96, cited. 
 

(17) If the action of the English Court in awarding damages involved a breach of comity 
towards the PRC courts, to assist in enforcing those damages might also involve a 
breach of comity. However, the action of the English Court here involves no such 
breach of comity.  There is no bar on the ground of public policy to enforcing an 
award of damages made by the English Court nor to the grant of a Mareva 
injunction in support of the judgment of the English Court. [59] 
 

(18) s 21 M expressly recognises the power to grant Mareva relief and to do so does not 
conflict with Article 105 of the Basic Law. [63] 
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