Copyright Cases Not To Be Forgotten

On 11th January 2024, BLACA hosted ‘Copyright Cases Not To Be Forgotten’ as part of its biennial series exploring influential copyright cases. BLACA members James Parish, Gwilym Harbottle, Adela Wang, and Alison Firth provided valuable insight into an array of fascinating cases, from the 18th century to as recently as 2023. The speakers’ presentations inspire reflection on the effect of judicial decisions on the evolution of copyright law.  
Gwilym Harbottle commenced with an exploration of Pope v Curll (1741), a seminal case arising from the long-standing feud between the acclaimed writer Alexander Pope and notorious publisher Edmund Curll.[footnoteRef:1] The conflict culminated in Curll publishing a series of correspondence between Pope and Jonathan Swift. Pope submitted a Bill of Complaint, which stipulated: i) the Statute of Anne grants authors the exclusive right of printing books for 14 years after publication; ii) Pope is the sole author of letters written by him; and iii) Curll published his letters without his consent. Lord Chancellor Hardwicke granted an injunction in relation to the letters written by Pope, and the decision has been referred to in subsequent cases as one of “unpublished letters”.[footnoteRef:2] Mr Harbottle pointed to the broader influence of the decision. Firstly, there was said to be no reason to distinguish between books and letters or “other learned works”, marking a wider scope of protection than had previously been recognised. Importantly, the judge confirmed that the author maintains a publication right in his work, irrespective of who possesses the physical embodiment. The judge thereby acknowledged a separation between an intangible “work” and its physical embodiment, sparking extensive discourse around the idea/expression dichotomy, which remains fundamental to our understanding of copyright today.  [1:  ‘Pope v Curl, London (1741)’ in Primary Sources on Copyright (1450-1900) (eds L Bently & M Kretschmer).]  [2:  see e.g. Millar v Taylor (1769) 4 Burr 2303; Donaldson v Beckett (1774) 1 ER 837.] 

Next, Adela Wang examined the unintended consequences of the decision in Glyn v Weston,[footnoteRef:3] and its impact on debates around copyright, culture and morality. The case concerned Elinor Glyn’s novel “Three Weeks” (1907) and its (authorised) film adaptation, which attracted both acclaim and controversy due to its depiction of adultery. Glyn claimed that Weston’s parody film, “Pimple’s Three Weeks” (1915), infringed her copyright in the novel. The judge, Younger J, held that a substantial part had not been taken, which Ms Wang noted would be sufficient to deny infringement. However, she observed that the judge undertook excessive literary analysis of the plaintiff’s book to deny the existence of copyright subsistence. Despite issues of morality not being raised by either party, Ms Wang proposed that the judge was concerned with the potential negative societal influence of the work, denouncing it as “grossly immoral” and “indescribably vulgar”.[footnoteRef:4] Ironically, censorship attempts led to a more sympathetic audience and favourable reception of Glyn’s works. Yet, by the late-1920s, Glyn’s work had fallen out of favour again, and was even considered “old-fashioned” at the time of her death in 1943. This encourages us to reflect on the appropriateness of policy-oriented judicial reasoning based on morality. [3:  Glyn v Weston Feature Film Co [1916] 1 Ch 261.]  [4:  ibid 269-70.] 

James Parish then illuminated the emergence of a coalescent moral right in Wright v Tallis.[footnoteRef:5] The case concerned a book published by William Wright, “Evening Devotions," which on its front cover, purported to be a translation of C.C. Strum’s religious texts, “Morning Devotions”. Wright claimed that in publishing 50,000 copies of Evening Devotions, Tallis infringed his copyright. Tallis pleaded that Wright had intentionally deceived the public, as he had in fact employed Robert Huish to write the book, and it was not a translation of Strum’s work. The defendant pointed to Strum’s prestigious status in the Christian community, which would have attracted a much greater audience. Mr Parish observed that the case begs the question as to what extent the title page of a literary work serves as a guarantee of its contents. This was implicitly addressed in the decision, where Tindal CJ distinguished “innocent and harmless” misrepresentations from “serious designs” to deceive. In seeking to profit from the affixation of Strum’s name to his novel, Tindal CJ held that Wright did not have a valid and subsisting copyright. Mr Parish cogently proposed that the court was motivated by a desire to eradicate copyright incentives for publishing deceptive works. The case engages wider IP questions, such as the extent to which intention and/or an author’s reputation plays a role in a finding for or against infringement.  [5:  (1845) 135 ER 794.] 

Finally, Professor Alison Firth revisited the EU and UK approaches to originality, in light of the 2023 case THJ v Sheridan.[footnoteRef:6] The decision, concerning graphical user interfaces, illuminates the complexities of assessing “originality”, and of CJEU jurisprudence in a post-Brexit society. In deciding whether copyright subsisted in “risk and price charts” produced by the claimant’s software, the court had to determine the appropriate test of originality. Lord Justice Arnold confirmed that the correct test for originality was the CJEU’s “author’s own intellectual creation”, rather than the UK’s “skill and labour” test.[footnoteRef:7] Prof Firth’s presentation continued the intriguing discussion introduced by Professor Phillip Johnson in his July 2023 BLACA presentation on retained EU law. An interesting question raised by Prof Firth was whether there is a material difference between the EU test for originality, and the skill, labour and judgement test that has developed in the UK post-Infopaq. Given the inconsistent application in UK case law of skill and labour versus skill, labour and judgement, Prof Firth noted that it remains to be seen how cases relating to acts after 1st January 2024 will be decided. In any event, she observed that Arnold LJ’s decision signifies the continued relevance of CJEU decisions in a post-Brexit landscape, and that THJ will likely be frequently cited in the future.  [6:  [2023] EWCA Civ 1354.]  [7:  see e.g. Infopaq International A/S v Danske Dagblades Forening (C-5/08) (AOIC); Nova Productions v Mazooma Games [2006] EWHC 24 (Ch) (skill and labour).] 

Though these cases engage different copyright principles, and span across four centuries, the dynamic nature of copyright law shines through each. Moreover, they highlight the intersectionality of copyright, culture and society, which is important to take heed of in a world which is changing more rapidly than ever before. 
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