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ratification or acknowledgement of advance payment on possible future sale 
 
Summary 
 
This was an appeal from a decision that a contract of sale of land had not been 
made by a daughter of the owner and the owner had not ratified any contract: 
[2016] NSWSC 262. 
 
Facts 
 
The daughter of a land owner discussed with her former husband the possibility 
of selling the land to him at an agreed price payable by instalments. Both knew 
that approval from the owner would be required. The purchaser paid 
instalments totalling $60,000 to the daughter who passed them to her mother for 
which the mother gave a handwritten receipt which said:  
 

This is to confirm that I have received the sum of $60,000 part payment of 
the purchase price on the property at [address], for the 1/10th share 
belonging to myself. Marguerita Strauss 

 
The owner said she knew the purchase price but was not told the amount and 
timing of the instalments and asked about a legal proposal being put into effect, 
to which her daughter replied that she would see about that. The owner later 
wanted to return the instalment but the purchaser refused, saying the deal 
should go ahead. The owner said there was no deal, that there was no contract, 
that no regular arrangements for sale had been made, that she wanted her house 
back and that she wanted her daughter to live in it again.   
 

https://www.caselaw.nsw.gov.au/decision/5834cd13e4b058596cba1aad
https://www.caselaw.nsw.gov.au/decision/56e8db9fe4b0e71e17f5042b


  www.fordsreports.com 

2 
 

At some point the purchaser had moved into the property with the consent of the 
daughter but not of the owner who then sought an order for possession and 
damages. The purchaser argued that the daughter was acting as agent of the 
owner in forming a contract and the owner had ratified the contract by giving the 
receipt. The trial judge found that no contract capable of ratification had been 
formed between the daughter and the purchaser and that, even if it had, the 
owner had not ratified because she did not have full knowledge of all material 
circumstances as required by Taylor v Smith [1926] HCA 16; (1926) 38 CLR 48 at 
59; P Watts and F M B Reynolds, Bowstead and Reynolds on Agency (20th ed 
2014, Sweet & Maxwell) at Article 16, 2-069; and G E Dal Pont, Law of Agency 
(3rd ed 2013, LexisNexis Butterworths) at [5.8]. The purchaser appealed. 
 
Held, (per Barrett AJA, McColl JA, Sackville AJA agreeing) dismissing the appeal 
with costs: 
 
(1) The daughter’s conduct towards the purchaser was no contractual conduct 

for a sale by or on behalf of the owner. She did no more than undertake to 
promote with the owner the purchaser’s interest on the terms settled 
between them. There was no contract avowedly made by the daughter for 
her mother and therefore nothing to which any subsequent act of the 
mother could have imparted any contractual efficacy. [57] 

 
(2) Obiter, while receipt of purchase money by an allegedly ratifying vendor 

under an established but unauthorised sale by an agent will generally 
amount to ratification, the acts of the owner did not demonstrate approval 
or endorsement of any pre-existing sale contract. The receipts did not 
identify the purchase price and other terms of sale. While there were 
references to “instalment” and “part payment of the purchase price” and a 
description of the property, such references were merely consistent with 
an intention to acknowledge advance receipt of money in connection with a 
possible future sale or projected sale. [61] 

 
Hunter v Parker (1840) 7 M & W 322; 151 ER 789, cited. 

 
(3) Ratification causes a relationship of principal and agent to come into 

existence retrospectively. [47] 
 
Taylor v Smith (1926) 38 CLR 48; [1926] HCA 16 at 59; Dempsey v 
Chambers 154 Mass 330, 28 NE 279 (1891), cited. 
 

(4) Where a person (A) has acted without the authority of another person (P) 
in making a contract on their behalf with a counterparty (C), that other 
person (P) may, by subsequent conduct, cause the first person (A) to be 
regarded as having been his or her agent when the contract was made, 
even though a relationship of principal and agent did not exist at that past 
time. [47] 
 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1926/16.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1926/16.html
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(5) While silence or inaction might amount to such conduct, cases of silence 
and inaction are likely to be more readily analysed by reference to 
principles of estoppel. [47] fn 22 

 
City Bank of Sydney v McLaughlin (1909) 9 CLR 615; [1909] HCA 78 at 625; 
Spiro v Lintern [1973] 1 WLR 1002; Cavenagh Investment Pte Ltd v Kaushik 
Rajiv [2013] SGHC 45; [2013] 2 SLR 543, cited.  
 

(6) Where such a counterparty (C) seeks to enforce such a contract against the 
supposed principal (P), it is essential that the acts of the actor (A) in truth 
amounted to the immediate making of a contract. Only if the 
counterparty (C) establishes that the acts of the actor (A) were of that 
quality is there any question of the supposed principal (P) being fixed with 
contractual liability through ratification. [48] 
 

(7) Much depends on the characterisation of events. The immediate making of 
a contract is to be contrasted with the situation where the person 
supposedly acting as agent merely informs the counterparty that he or she 
cannot enter into a contract binding on the supposed principal except 
subject to the supposed principal’s approval. In that case, there is no 
contract or contractual relationship until the approval is given. [48] fn 23 

 
Watson v Davies [1931] 1 Ch 455 at 468, cited. 

 
(8) The counterparty (C) must next establish that the person who acted (A) did 

not “assume” or “profess” or “purport” to act in his or her own right and for 
his or her own benefit, but rather “assumed” or “professed” or “purported” 
to act for the supposed principal (P). [49] 
  
Wilson v Tumman (1843) 6 Man & G 236; 134 ER 879 at 882; Jones v Peters 
[1948] VLR 331 at 335; Saunderson v Griffiths (1826) 5 B & C 909; 108 ER 
338 at 340; Keighley, Maxsted & Co v Durant [1901] AC 240 at 246; McLean 
Bros & Rigg Ltd v Grice (1906) 4 CLR 835; [1906] HCA 1 at 857; Phoenix 
Assurance Co Ltd v Berechree (1906) 3 CLR 946; [1906] HCA 6 at 959; 
Howard Smith & Co Ltd v Varawa (1907) 5 CLR 68; [1907] HCA 38 at 82 and 
84; Davison v Vickery’s Motors Ltd (1925) 37 CLR 1; [1925] HCA 47 at 19; 
Quarante Pty Ltd v The Owners Strata Plan No 67212 [2008] NSWCA 258 at 
[109]-[110]; National Australia Bank Ltd v Dionys [2016] NSWCA 242 at 
[124], cited. 
 

(9) That supposed principal will usually be an ascertained person but it may 
not be necessary for the person’s precise identity to be known at the time 
of the contract. [49] 
 
Foster v Bates (1843) 12 M & W 226; 152 ER 1180 at 1183; Watson v Swann 
(1862) 11 CB (NS) 756; 142 ER 993 at 999; National Oilwell (UK) Ltd v Davy 
Offshore Ltd [1993] Lloyd’s Rep 583 at 592-7; Trident General Insurance Co 
Ltd v McNiece Bros Pty Ltd (1987) 8 NSWLR 270 at 276, cited. 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1909/78.html
http://www.singaporelaw.sg/sglaw/laws-of-singapore/case-law/free-law/high-court-judgments/15134-cavenagh-investment-pte-ltd-v-kaushik-rajiv-2013-sghc-45
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1906/1.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1906/6.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1907/38.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1925/47.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWCA/2008/258.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWCA/2016/242.html
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(10) The person afterwards sought to be established as principal through 

ratification must, however, exist at the time the unauthorised act is 
committed. [49] fn 26 
 
Black v Smallwood (1966) 117 CLR 52; [1966] HCA 2, cited. 

 
(11) There can be no ratification by an undisclosed principal, that is, where the 

actor (A) appears to be contracting for themself and the counterparty (C) 
has no notice that the actor is acting in a representative capacity. [50] 

 
Keighley, Maxsted & Co v Durant [1901] AC 240 , cited. 

 
(12) Only if all these conditions are satisfied in relation to the course of conduct 

between the actor (A) and the counterparty (C) does any question arise as 
to whether subsequent conduct of the supposed principal (P) amounted to 
ratification causing, first, the actor (A) to be seen retrospectively as the 
agent of the supposed principal (P) (who, in turn, comes to be seen 
retrospectively as the principal for whom the actor acted) and, secondly, 
the rights and liabilities under the contract made between the actor (A) and 
the counterparty (C) to be seen retrospectively as rights and liabilities as 
between the counterparty (C) and the now recognised principal (P). [51] 

 
(13) Acts of ratification potentially alter what would otherwise be the legal 

significance of past conduct of the putative agent. In a situation where it is 
sought to establish contractual liability of the ratifying person, the past 
conduct of the putative agent is necessarily the making of a contract. The 
ratifying acts cause the putative agent to be clothed with the ratifying 
party’s authority in such a way that the maxim qui facit per alium facit per 
se applies retrospectively to alter the character of the putative agent’s past 
conduct. [55] 
 
Davison v Vickery’s Motors Ltd (1925) 37 CLR 1 at 19; [1925] HCA 47; 
Commissioner of Taxation (Cth) v Sara Lee Household & Body Care 
(Australia) Pty Ltd (2000) 201 CLR 520; [2000] HCA 35 at [20], cited. 
 

(8) Ratification causes that the past conduct to acquire, with effect back to the 
time it was engaged in, a legal significance that it lacked before the 
ratification. Where the past conduct is the making of a contract by the 
putative agent, the ratifying acts cause that contract to become 
retrospectively the source of rights and obligations of the ratifying party. 
[55] 

 
Bolton Partners v Lambert (1889) 41 Ch D 295; Davison v Vickery’s Motors Ltd 
(1925) 37 CLR 1 at 14-17; [1925] HCA 47; F R Mecham, “The effect of ratification 
between the principal and the other party” (1906) 4 Michigan Law Review 269; T 
G Pappas, “Rescission by third party prior to principal’s ratification of agent’s 
unauthorized action” (1948) 2 Vanderbilt Law Review 100, referred to. 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1966/2.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1925/47.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/2000/35.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1925/47.html
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(9) It is only where the past conduct of the putative agent was effective to 

create such rights and obligations, as between the putative agent (in an 
avowed representative capacity) and a third party, that ratification causes 
the ratifying party to be fixed with those rights and obligations as if the 
contract had been made with his or her authority. [55] 
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