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IN THE HIGH COURT OF JUSTICE 
 
QUEEN’S BENCH DIVISION  
 
ADMINISTRATIVE COURT 
 
BETWEEN: 
 

R (On the application of JUSTICE FOR HEALTH LTD) 
Claimant 

 
- and - 

 
THE SECRETARY OF STATE FOR HEALTH 

Defendant 
 

- and - 
 

THE NHS CONFEDERATION (1) 
THE BRITISH MEDICAL ASSOCIATION (2) 

 
Interested Parties 

 
______________________________________________ 

 
CLAIMANT’S STATEMENT  
OF FACTS AND GROUNDS 

______________________________________________ 
	
 

1. This is a challenge to two decisions of the Secretary of State for Health to mandate the 

form of contract pursuant to which NHS and other bodies employ doctors below 

consultant grade who work in the National Health Service (“junior doctors”).  The 

Claimant’s case is that:  

 

a. The Secretary of State had no power to take the decision on 11 February 2016 to 

require NHS bodies and others employing junior doctors to employ such doctors 

on terms specified by the Secretary of State (in other words, he had no power to 

impose a particular contract); 

 

b. The Secretary of State acted in breach of the common law duty of clarity on 11 

February 2016 in making “decisions” which he had no power to make and which 
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hence could only take effect (if at all) as non-binding recommendations to 

employers of junior doctors; 

 
c. The Secretary of State acted unlawfully when purporting to make final decisions 

on 31 March 2016 for like reasons; 

 
d. The Secretary of State acted in breach of section 1B of the NHS Act and/or acted 

in breach of the NHS Constitution in making either decisions or 

recommendations which imposed or recommended contractual terms of 

employment contracts for junior doctors and thus affected the interests of junior 

doctors without engaging them in the decision making process; 

 
e. The Secretary of State acted in breach of the duty to promote autonomy of NHS 

providers imposed by section 1D of the NHS Act; 

 
f. The Secretary of State acted in breach of the legitimate expectations of junior 

doctors by approving a Model Contract which gave employers of junior doctors 

an absolute discretion to change the terms of the contract and thus acted in breach 

of promises he had made about the terms that would be included in any such 

contract he imposed or approved;  

 
g. The Secretary of State acted irrationally in making the decisions. 

	

The Claimant 

 

2. The Claimant is a company formed by Dr Nadia Masood, Dr Ben White, Dr Marie 

McVeigh, Dr Amar Mashru and Dr Francesca Silman.  These proceedings have been 

financed by a large number of individuals who have contributed as a result of their 

committed opposition to the decisions of the Secretary of State1. 

 

3. The directors of the Claimant are all junior doctors who are directly affected by the 

decisions made by the Secretary of State.  In the premises, the Claimant has standing to 

bring this action:  see by way of example R (Keep Wythenshawe Special Ltd) v NHS 

Central Manchester CCG & Ors [2016] EWHC 17 (Admin). 

																																																								
1	See	https://www.crowdjustice.co.uk/case/nhs/		



	
	

3	

	

The connected action brought by the British Medical Association 

 

4. The British Medical Association (“the BMA”) is a professional association representing 

the interests of doctors.  Dr Nadia Masood, Dr Ben White, Dr Marie McVeigh, Dr 

Amar Mashru and Dr Francesca Silman are members of the BMA.  The BMA has 

commenced Judicial Review proceedings to challenge the lawfulness of the decisions 

of the Secretary of State on the basis that the Secretary of State breached the Public 

Sector Equality Duty imposed by section 149 of the Equality Act 2010.  The Claimant 

understands that these matters have been listed to be considered at a rolled up hearing 

on 8 and 9 June 2016.   

 

5. The challenge made by this Claimant is to the same decisions by the Secretary of State, 

albeit on wholly different grounds.  The Claimant, which supports the BMA’s 

challenge, will seek an order to permit the Claimant’s challenge to be heard by the 

same Judge who is hearing the challenge brought by the BMA. 

 

The legal structure of the NHS	

 

6. The NHS is seen by the public as a single entity but, whilst there are times when it 

seeks to operate as a single public service, the NHS operates within a complex legal 

structure with a clear definition between the roles and responsibilities of multiple 

different public bodies including the Secretary of State and local authorities.  A 

significant proportion of services for NHS patients is also provided under contract by 

healthcare professionals and others who are employees of private businesses which 

contract with NHS commissioning bodies to deliver services to NHS patients, 

especially in primary care. 

 

7. Junior doctors who deliver services to NHS patients are thus employed by NHS bodies, 

local authorities and private businesses. 

 

8. The primary statute defining the many roles of public bodies within the NHS is the 

National Health Service Act 2006 (“the NHS Act”) which is a consolidating Act which 
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repealed the National Health Service Act 19772.  The NHS Act has been subsequently 

amended by a number of statutes including the Health and Social Care Act 2012 (“the 

2012 Act”).  The 2012 Act made substantial changes to the role of the Secretary of 

State as detailed below.  Following the changes made by the 2012 Act, there are 

broadly 4 types of public bodies involved in the NHS: 

 
a. The Secretary of State whose role is defined by the 2012 Act and, in summary, 

is now limited to setting the broad strategic direction for the NHS and being 

accountable to Parliament for the provision of NHS services to patients3; 

	

b. Commissioners of NHS services: In England, the National Health Service 

Commissioning Board (known as “NHS England”) and local clinical 

commissioning groups4 perform these functions.  NHS commissioners place 

contracts with providers of NHS services but do not employ staff to deliver 

services directly to patients; 

 
c. Providers of NHS services:  These are primarily NHS Trusts, NHS Foundation 

Trusts, local authorities (which deliver public health services) and private sector 

businesses; 

 
d. Regulators of NHS bodies and others delivering services to NHS patients:  

The primary regulators are the Care Quality Commission, Monitor and the Trust 

Development Agency.  NHS England also has a regulatory role with respect to 

clinical commissioning groups. 

 
9. Junior doctors are employed by a variety of NHS provider bodies and others which fall 

into the “provider” category set out above including the following: 

  

a. NHS Trusts:  These are public bodies created under Chapter 3 of Part 2 of the 

NHS Act.  NHS Trusts are contracted by clinical commissioning groups 

(“CCGs”) using NHS contracts to provide a wide range of community, mental 

																																																								
2 Which was also a consolidating act. 
3 The Secretary of State also has wide emergency powers under section 253 of the NHS Act to intervene at any 
level of the NHS although these powers do not appear to be relevant to the present dispute.	
4 Clinical commissioning groups are public bodies which commission the majority of NHS acute services for a 
local population.  They function as a membership organisation. 
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health and hospital services to NHS patients.  The original plan of the government 

in the 2012 Act was that all NHS Trusts should become NHS Foundation Trusts 

by 1 April 2016 at the latest but this has not happened.  The Secretary of State has 

the power to issue Directions to an NHS Trust under a variety of powers, 

including section 8 of the NHS Act.  If a direction is made by the Secretary of 

State it imposes specific legal obligations on an NHS Trust to do things or 

provide services, or to cease to do something or cease to provide a service as 

specified in the Direction.  The Secretary of State has confirmed5 that no 

Directions have been issued concerning the terms of employment contracts for 

junior hospital doctors; 

		

b. NHS Foundation Trusts:  These are public benefit corporations under Chapter 5 

of Part 2 of the NHS Act6.  NHS Foundation Trusts have Members and 

Governors, as well as a Board of Directors.  NHS Foundation Trusts are regulated 

by Monitor and are accountable to their members.  Save when exercising 

emergency powers, the Secretary of State has no power to issue Directions to an 

NHS Foundation Trust7; 

 
c. Local Authorities:  Local authorities provide public health services.  Junior 

doctors training in public health can be employees of a local authority or can be 

employees of an NHS Trust (or NHS Foundation Trust) and work for a local 

authority under an NHS arrangement known as an “honorary contract” which 

provides for an employee of one NHS body to work at and be treated as an 

employee of another NHS body; 

 
d. GP practices:  Almost all GP practices are private businesses that contract with 

NHS England to deliver primary care services to patients on their list8.  GP 

practices employ junior doctors as part of a training rotation whilst they are 

working at the relevant GP practice.  GPs can operate as sole practitioners, in 

																																																								
5 In his response to the letter before action. 
6 Originally created by the Health and Social Care (Community Health and Standards) Act 2003. 
7 Although ‘NHS bodies’ under s.28(6) of the Act, an NHS Foundation Trust is not a body in respect of which 
the Secretary of State can make directions under section 7 or 8 of the Act. 
8 And limited classes of other patients in, for example, emergency situations or to visitors who are taken on as 
temporary patients. 
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partnerships or within medical companies.  However almost all GP practices are 

staffed by doctors who are not employees of a public body. 

	
The role of the Secretary of State 

 

10. The Secretary of State has a duty under section 1(1) of the NHS Act to continue the 

promotion of a comprehensive healthcare system.  The limitations of this duty were 

recognised by the Court of Appeal in R (Coughlan) v North and East Devon Health 

Authority [2001] Q.B. 213 where the Court said: 

 

“22 The 1977 Act is a consolidating Act. Section 1(1) places upon the Secretary 

of State a duty to continue to promote a comprehensive health service. It sets out 

the target which the Secretary of State should seek to achieve in the following 

terms:  

 

"(1) It is the Secretary of State's duty to continue the promotion in England 

and Wales of a comprehensive health service designed to secure 

improvement—(a) in the physical and mental health of the people of those 

countries, and (b) in the prevention, diagnosis and treatment of illness, and for 

that purpose to provide or secure the effective provision of services in 

accordance with this Act." 

 

It will be noted that section 1(1) does not place a duty on the Secretary of State to 

provide a comprehensive health service. His duty is "to continue to promote" 

such a service.  ……. 

 

25 When exercising his judgment [in exercising his duty to provide services 

under section 3(1) as the legislation then provided] he has to bear in mind the 

comprehensive service which he is under a duty to promote as set out in section 1. 

However, as long as he pays due regard to that duty, the fact that the service will 

not be comprehensive does not mean that he is necessarily contravening either 

section 1 or section 3. The truth is that, while he has the duty to continue to 

promote a comprehensive free health service and he must never, in making a 

decision under section 3, disregard that duty, a comprehensive health service may 
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never, for human, financial and other resource reasons, be achievable. Recent 

history has demonstrated that the pace of developments as to what is possible by 

way of medical treatment, coupled with the ever increasing expectations of the 

public, mean that the resources of the NHS are and are likely to continue, at least 

in the foreseeable future, to be insufficient to meet demand.” 

	

11. Accordingly, the Secretary of State is under a duty to promote a comprehensive health 

service but not under a duty to deliver a comprehensive health service.  Section 1(2) of 

the NHS Act provides: 

 

“For that purpose, the Secretary of State must exercise the functions conferred by 

this Act so as to secure that services are provided in accordance with this Act.”  

 

12. The interrelationship between the duties set out in sections 1(1) and 1(2) has been 

explained by a Memorandum issued by the Department of Health in August 20119 at §4 

as follows: 

 

“This duty is not and has never been a stand-alone duty to provide or secure the 

provision of services. The phrase “in accordance with this act” means that the 

actual functions of providing and securing the provision of services are set out 

elsewhere in the 2006 Act. The duty to provide services is primarily conferred by 

section 3 of the 2006 Act, and section 12 allows services to be commissioned, 

rather than provided directly.” 

 

13. Accordingly, the powers of the Secretary of State which he is entitled to use to deliver 

on his target duty to promote a comprehensive health service must be found elsewhere 

within the NHS Act or within another statute. Sub-sections 1(1) and 1(2) cannot be 

relied upon directly to give the Secretary of State vires to give legally binding 

instructions to a third party, including any NHS body. 

 

																																																								
9 See https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/215474/dh_129483.pdf  
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14. Prior to the implementation of the 2012 Act in April 2013, the primary routes by which 

the Secretary of State delivered on his duty to promote a comprehensive health service 

were: 

 

a. Through his direct duty under section 3(1) of the NHS Act to provide a range of 

secondary care and other services to NHS patients;  

	

b. Through his ability to issue directions to primary care trusts which were, in turn, 

required to commission primary care services, community dental services, 

community pharmaceutical services and a variety of other services; and 

 
c. By reason of his emergency powers to make directions under section 253 of the 

NHS Act. 

	
15. Under the structure of the NHS Act (prior to the implementation of the 2012 Act) the 

Secretary of State was entitled to and did delegate the discharge of his duties to provide 

services to NHS patients under section 3(1) to primary care trusts.  However prior to 

April 2013, the primary legal responsibility for the provision of services rested on the 

Secretary of State. 

 

The changes made by the 2012 Act 

 

16. Substantial changes to the legal architecture of the NHS, and in particular to the role of 

the Secretary of State, were made by Parliament when it passed the 2012 Act.   For 

present purposes the main changes were as follows: 

 

a. Primary Care Trusts were abolished as the local commissioning bodies for acute 

and other services, and were replaced by clinical commissioning groups and the 

Secretary of State was not given any power (save in emergency) to issue 

Directions to a clinical commissioning group; 

 
b. NHS England was created as a corporate body separate from the Secretary of 

State in order to discharge many of the functions previously discharged directly 
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by the Secretary of State, and the Secretary of State was given no general power 

to give directions to NHS England; 

 
c. The Secretary of State’s duty to provide a range of acute and other services to 

NHS patients under section 3 of the NHS Act was repealed and a like duty was 

imposed in its place on a combination of NHS England and clinical 

commissioning groups; 

	
d. The primary method by which the Secretary of State was entitled to set the 

strategic priorities for the NHS was through the publication of a “mandate” 

provided by the Secretary of State to NHS England (see section 13A of the NHS 

Act imposed by section 23 of the 2012 Act).  Section 13A(2) provides: 

	
“The Secretary of State must specify in the mandate- 

 

(a) The objectives that the Secretary of State considers the Board should 

seek to achieve in the exercise of its functions during the financial 

year and subsequent financial years as the Secretary of State 

considers appropriate, and 

 
(b) any requirements that the Secretary of State considers necessary to 

impose on the Board for the purpose of ensuring that it achieves 

those objectives.” 
 

 
e. The Secretary of State was only entitled to give directions to the Board if the 

Secretary of State considered that the Board was guilty of significant failure in 

the discharge of its functions:  see section 13Z2.  No such directions have been 

given. 

	

17. The 2012 Act retained the duty on the Secretary of State to promote a comprehensive 

health service. A new section 1(3) of the 2006 Act provided: 

 

“The Secretary of State retains ministerial responsibility to Parliament for the 

provision of the health service in England.” 



	
	

10	

	

The duty of autonomy 

 

18. Section 5 of the 2012 Act introduced a new section 1D to the NHS Act which imposed 

the following duty on the Secretary of State:  

 

“(1) in exercising functions in relation to the health service, the Secretary of State 

must have regard to the desirability of securing, so far is consistent with interests 

of the health service- 

 

(a) That any other person exercising functions in relation to the health 

service or providing services for its purposes is free to exercise those 

functions or provide those services in the manner that it considers most 

appropriate,  

And 

 
(b) That unnecessary burdens are not imposed on any such person.” 

 

19. The purpose of the duty of autonomy was to place limitations on the ability of the 

Secretary of State, acting outside of the mandate, to become or attempt to become the 

decision-maker for any public body delivering functions under the NHS Act.   

	
The legislative purposes behind the changes in the 2012 Act 

 

20. Ministers explained the purposes of the changes to the powers of the Secretary of State 

during the passage of the Bill which became the 2012 Act.  The Claimant will refer in 

detail to the debates at the trial of this matter should this be required.  However, for 

present purposes, it is only necessary to refer to the following quotations which explain 

the legislative purposes behind the restrictions of the powers of the Secretary of State 

and the imposition of the duty to respect the autonomy of providers of NHS services to 

act as they consider appropriate when discharging their functions. 	
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21. The then Secretary of State said on 31 January 2011 as follows in Parliament10 

(emphasis added): 

 

“The Bill explicitly defines roles and responsibilities that were previously at the 

discretion of Ministers. Until now, legislation on the NHS has more or less said, 

“The NHS is whatever the Secretary of State chooses to make it at any given 

moment.” That was why, in the past, reorganisations took place on a practically 

annual basis under the Labour Government, without there ever being any 

consistency or coherence to them. I intend to be the first Secretary of State in 

the history of the NHS who, rather than grabbing more power or holding on 

to it, will give it away.” 

	
22. On 7 September 2011 the junior Minister, Mr Paul Bairstow MP, explained that the 

purpose of the Bill was to ensure that the Secretary of State only intervened in an 

emergency as follows11 (emphasis added): 

	

“I want it to be clear that we do not envisage the Secretary of State having to 

intervene other than in exceptional circumstances. Nevertheless, the measures 

are the legislative back-stops in the Bill and it is right that they are there to protect 

the comprehensive nature of our NHS and to provide reassurance. To answer my 

right hon. Friend the Member for Bermondsey and Old Southwark (Simon 

Hughes) directly, there are a number of ways in which the Secretary of State 

could secure the provision of services. In particular, he could impose 

requirements on the NHS commissioning board and clinical commissioning 

groups using both the mandate and the standing rules. He could establish, and has 

the powers to do so, a special health authority, and could direct it to carry out any 

NHS function. That power has been used in the past to establish NHS Direct—a 

service-providing organisation. Also, he could intervene, including by replacing 

the management and directing them in the event of a significant failure. Those 

measures are the belt and braces in the Bill to make absolutely sure that the NHS 

and the public are protected from all eventualities. We have ensured that the 

Secretary of State’s powers are sufficient to ensure that a comprehensive NHS is 

																																																								
10 See http://www.publications.parliament.uk/pa/cm201012/cmhansrd/cm110131/debtext/110131-0002.htm  
11 See http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm110907/debtext/110907-0002.htm  
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provided, including through the public sector, rather than simply relying on 

existing providers and the market. 

 

The position is clear: we are giving the NHS more freedoms and autonomy—

something that many of us in the House have for many years argued should take 

place—and we are increasing its accountability. We are making watertight the 

obligations to provide a comprehensive health service that is free to all, based on 

need and not ability to pay.” 
 

23. Further, the Department of Health issued a document in August 201112 which purported 

to explain the future role and functions of the Secretary of State.  This explained the 

limitations on the role of the Secretary of State as follows: 

	

“14. Under the Bill, the Secretary of State retains a responsibility for securing the 

provision of services for the purposes of the health service, but in relation to the 

NHS services he will carry out this responsibility by exercising the powers 

conferred by the Bill: for example, his powers to issue a mandate (new section 

13A), make standing rules (new section 6E) and intervene in the case of Board 

failure (new section 13Z1). The Board will have a concurrent duty to promote the 

health service and a duty as to securing the provision of services, combined with 

various powers including the power to intervene in cases of clinical 

commissioning group failure (new sections 1E and 14Z19). 

 

15. In addition, the Government’s policy is that neither the Secretary of State, nor 

the NHS bodies responsible for securing local services, should be providing NHS 

services – i.e. the Department, the Board and clinical commissioning groups 

should not be directly managing NHS hospitals or other facilities, nor employing 

the staff providing NHS services” 

	
24. It is therefore submitted that the structure of the NHS Act, following the amendments 

created by the 2012 Act, provides strict limitations on the power of the Secretary of 

State to act as a decision-maker on behalf of NHS bodies and others and/or to take 

decisions which bind NHS bodies and others exercising functions under the NHS Act.  
																																																								
12 See https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/215474/dh_129483.pdf		
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If the Secretary of State purports to take a decision where he has not got the power to 

do so, the court will intervene to quash that decision:  see Trust Special Administrator 

Appointed to South London Healthcare NHS Trust & Anor v London Borough of 

Lewisham & Anor [2013] EWCA Civ 1409. 

	

The decision made by the Secretary of State on 11 February 2016 

  

25. The Second Interested Party, the NHS Confederation, is a membership organisation 

representing the interests of its members who include public bodies and others that 

deliver services to NHS patients and/or exercise functions under the NHS Act.  Part of 

the NHS Confederation is known as “NHS Employers”.  NHS Employers negotiates 

collectively on behalf of the various organisations that employ staff working in the 

NHS. 

	

26. The Claimant accepts that there were protracted negotiations between NHS Employers 

and the BMA, representing the interests of junior doctors, over a number of years 

leading up to February 2016 about the terms of a replacement contract for the 

employment of junior doctors.  The Claimant will leave it to the BMA to describe the 

course of those negotiations and the precise areas of agreement and disagreement 

between the BMA and NHS Employers about the shape of a replacement contract under 

which junior doctors would be employed in the NHS. 

 
27. At various points during the negotiations, the Secretary of State threatened to take the 

decision to “impose” a new form of contract on the NHS if the negotiations did not 

reach a conclusion to change the terms of the existing junior doctors’ contract which 

was acceptable to both sides.  Hence, by way of example, the Secretary of State said on 

16th July 201513: 

 
“There will now be 6 weeks to work with BMA union negotiators before a 

September decision point. But be in no doubt: if we can’t negotiate, we14 are 

ready to impose a new contract” 

	
																																																								
13	See	https://www.gov.uk/government/speeches/making-healthcare-more-human-centred-and-not-system-
centred		
14	The	“we”	here	must	mean	the	government.	
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28. On 9 February 2016 Sir David Dalton, who was leading the negotiations on behalf of 

NHS Employers, wrote to Dr Mark Porter and Dr Johan Malawana, on behalf of the 

BMA, with a further proposal to resolve the outstanding issues concerning a 

replacement contract which defined the terms under which junior doctors would be 

employed within the NHS.  This letter contained the following ultimatum: 

	
“I ask you to confirm to me in writing that you would publicly recommend this 

best and final offer with respect to these substantive issues, to the JDC15 and 

recommend that they endorse it as the proposition to be put to your members. 

 

I therefore ask you to let me know by 3pm tomorrow at the very latest, whether 

you are both prepared to back the proposals and recommend their acceptance to 

your JDC.  It is not possible to offer an extension to this deadline. 

 

If you are not able to give me the assurance, I ask for in this letter, I need to be 

absolutely clear that I will assume that there is no realistic prospect of a 

negotiated agreement. In that circumstance I will advise the Secretary of State 

that we would have reached the end of the road in relation to the likelihood of 

reaching a negotiated agreement.” 

	
29. The BMA was not prepared to provide Sir David Dalton with the assurance that he had 

requested as Dr Johan Malawana made clear in a letter dated 10 February 2016 to the 

Secretary of State16. 

	

30. In the absence of any final agreement between the negotiating parties, on 10 February 

2016 Sir David Dalton wrote to the Secretary of State referring to this “final offer” and 

saying as follows (underlining added):  

 
“Everyone’s first preference has always been for a negotiated outcome.  

Unfortunately this no longer seems possible. Following consultation with Chief 

Executives and other leaders in the service, it is clear that the NHS need certainty 

																																																								
15 A reference to the BMA Junior Doctors Committee. 
16	The BMA repeated in its letter its suggested pay model, reiterating that it would provide the cost neutrality 
sought by NHS Employers whilst providing junior doctors appropriate recognition for evening, night and 
weekend work. 
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on this contract and that a continuation of a dispute, with a stalemate and without 

a clear ending, would be harmful to service continuity with adverse consequences 

to patients.  On this basis I therefore advise the government to do whatever it 

deems necessary to end uncertainty for the service and to make sure that a new 

contract is in place which is as close as possible to the final position put forward 

to the BMA yesterday.” 

	
31. On the following day, 11 February 2016, the Secretary of State made a Parliamentary 

statement concerning Junior Doctors’ Contracts.  The Claimant will refer to the 

Hansard statement for its full terms in effect at the trial of this matter.  During the 

statement17 the Secretary of State said (underlining added): 

 

“Along with other senior NHS leaders and supported by NHS Employers, NHS 

England, NHS Improvement, the NHS Confederation and NHS Providers, Sir 

David has asked me to end the uncertainty for the service by proceeding with the 

introduction of a new contract that he and his colleagues consider both safer for 

patients and fair and reasonable for junior doctors.  I have therefore decided to do 

that.” 

 

32. The Secretary of State then described the terms of the new contract which he had 

decided was to be used to employ junior doctors in the NHS.  He gave the following 

assurances about the protections that the proposed contract would provide for junior 

doctors: 

 

“Tired doctors risk patient safety, so in the new contract the maximum number of 

hours that can be worked in one week will be reduced from 91 to 72; the 

maximum number of consecutive nights doctors can be asked to work will be 

reduced from seven to four; the maximum number of consecutive long days will 

be reduced from seven to five; and no doctor will ever be rostered consecutive 

weekends.” 

 

33. The Secretary of State also said: 

 
																																																								
17 See http://www.publications.parliament.uk/pa/cm201516/cmhansrd/cm160211/debtext/160211-0002.htm  
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“The new contract will give additional pay to those working Saturday evenings 

from 5pm, nights from 9pm to 7am and all day on Sunday, and playing time 

hours will now be extended from 7am to 5pm on Saturdays.  However, I said that 

the Government were willing to be flexible on Saturday premium pay, and we 

have been: those working one in 4 or more Saturdays will receive a pay premium 

of 30%” 

 

34. The Secretary of State then gave the following assurances over pay: 

 

“I can tell the House that these changes will allow an increase in basic salary not 

of 11% as previously thought but of 13.5%. Three quarters of doctors will see a 

take-home pay rise, no trainee working within contracted hours will have their 

pay cut.” 

 

35. The Secretary of State explained that “In such a situation [referring to what he 

described as the BMA’s unwillingness to compromise], any Government must do what 

is right for both patients and doctors … Today, we are taking one important step 

necessary to make this possible” (Hansard, column 1764). He described the government 

as “taking a decisive step forward to help deliver our manifesto commitment” (column 

1765). 

  

36. Speaking later in the debate in response to questions from the Chair of the Health Select 

Committee, the Secretary of State made it clear that he took the view that he had made 

the decision to implement a new contract for junior doctors saying (at column 1770): 

 

“When, as a Government, we took the decision to proceed with implementing 

new contract, we have the choice of many routes, because essentially we can 

decide exactly what to choose. We have chosen to implement the contract 

recommended by NHS chief executives as being fair and reasonable.” 

 

37. In the premises, it is abundantly clear that the Secretary of State considered that he had 

the power to make the decision as to which contract would be required to be used by all 

public and private bodies that were employing junior doctors after the date when his 

decision took effect and that he was purporting to make such a decision and to 
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announce it publicly in Parliament. In the event that the Secretary of State disputes that 

the above Parliamentary Statement was the announcement of a decision as opposed to 

the announcement of recommendations being made by the Secretary of State to NHS 

bodies and others employing junior doctors, the Claimant will seek an order for 

disclosure of the full text of the statement together with all supporting material 

produced by officials for the Secretary of State including model questions and answers 

explaining the nature of the decision that the Secretary of State asserted that he was 

announcing.	

  

Events following the Secretary of State’s decision on 11 February 2016 

 

38. On 12 February 2016 Mr Daniel Mortimer, the Chief Executive of NHS Employers, 

sent an open letter to every junior doctor then working in the NHS.  This letter appears 

part of a carefully orchestrated communication exercise following the Secretary of 

State’s decision.  This documentation must have been prepared some days in advance 

(and may well have been prepared before the ultimatum letter was sent to the BMA by 

Sir David Dalton on 9 February 2016).  The Claimant will seek disclosure of relevant 

documents in due course to show the dates when decisions were made and by whom 

those decisions were made. 

 

39. The letter referred to the history of negotiations concerning a proposed replacement 

contract for junior doctors working in the NHS and then stated: 

 

“The Secretary of State has decided that the NHS must now introduce a new 

contract, without the agreement of the BMA, from August 2016.” 

 

40. Accordingly, it is plain that Mr Mortimer believed (but for reasons set out below, 

mistakenly) that the Secretary of State had the power to decide on the terms of the new 

junior doctor contract and that, once the decision was taken, all employers of junior 

doctors working in the NHS were bound by the decision of the Secretary of State.  

Junior doctors accordingly were left with the choice of accepting the terms of the new 

contract, pursuing their medical careers outside the NHS (which in practice meant 

pursuing their careers abroad) or leaving medicine. 
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41. The letter then set out the same assurances about the protections that junior doctors 

would get under the new contract as outlined by the Secretary of State to the House of 

Commons.  The letter ended as follows: 

 
“As you will see from the summary offer document, the new contract will be 

introduced by employers in a phased manner over 12 months from August 2016 

and it is expected that implementation will be completed by August 2017.” 

 
The reference in this letter to a “summary offer document” was a reference to a 14 page 

description document issued by NHS Employers and circulated at the same time as the 

letter from Mr Mortimer to junior doctors dated 12 February 2016.   

 

42. Following the announcement by the Secretary of State that he had taken the decision to 

impose a new junior doctor contract a large number of leaders of NHS organisations 

expressed their personal and/or institutional opposition to a new contract being imposed 

on NHS employers and junior doctors by the Secretary of State.  The Claimant will 

refer to this evidence at any trial of this matter to demonstrate that it was universally 

understood that the Secretary of State had taken a decision to impose the contract (as 

well as showing the initial and growing opposition to the decision taken by the 

Secretary of State). 

	

The judicial review challenge by the BMA 

 

43. On 23 February 2016 the BMA sent a Letter before Action under the pre-action 

protocol for judicial review to the Secretary of State. The Claimant will leave the BMA 

to develop the arguments set out in that letter. However, the substance of the challenge 

was that a decision had been made by the Secretary of State to approve the terms of the 

new junior doctors’ contract without compliance with the public sector equality duty 

imposed by section 149 of the Equality Act 2010. 

 

44. The Secretary of State responded in a letter dated 8 March 2016 from the Government 

Legal Service (“GLS”).  This letter advanced the somewhat surprising case that, 

notwithstanding the strong impression given to Parliament, no final decision had been 
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made by the Secretary of State about the terms of the proposed contract.  It said at 

paragraph 4: 

 
“The Secretary of State has had proper regard to the PSED throughout the process 

thus far.  Moreover, a decision as to the final terms and conditions of the new 

contract has not yet been made. Before making this decision, the Secretary of 

State will have sight of and will take proper account of a full EIA” [Emphasis 

added] 

 
45. The Court is accordingly invited to note that the GLS was continuing to assert that the 

Secretary of State was entitled to, and intended to, make a decision about the final 

terms and conditions of the new junior doctors’ contract. 

 

46. The letter further stated: 

 

“The Secretary of State has an open mind regarding the final terms of the new 

contract and if he considers it appropriate, would amend the final terms in the 

light and content of the EIA [Equality Impact Assessment].” 

 
47. This sentence again contained an averment that the Secretary of State considered he had 

vires to make a decision about the contents of a proposed replacement contract for the 

existing terms and conditions under which junior doctors were employed to work 

within the NHS. 

 

48. This mistaken belief that the Secretary of State was a lawful decision maker concerning 

the terms and conditions of the new contract was also confirmed in paragraph 31 of the 

letter which stated: 

 
“On 11 February 2016, the Secretary of State made an oral statement to the 

House of Commons in which he announced that he would proceed with the 

introduction of a new contract following advice that further negotiation was 

unlikely to move matters forward.” 

	

The “final decision” on the terms and conditions of the junior doctors’ contract and 

publication of the EIA 
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49. On 31 March 2016 the government completed and published an Equality Impact 

Assessment.  Paragraph 1 of the EIA stated that it was designed to assist the Secretary 

of State to make decisions about the contract.  The EIA noted that the new contract had 

adverse effects on those with protected characteristics, particularly on women doctors, 

but advised the Secretary of State that, in the view of the compilers of the EIA, the final 

contract could be fully justified notwithstanding adverse effects on some individuals 

who have protected characteristics.  

 

50. On the same date, NHS Employers published the full terms and conditions of the 

proposed new contract.  Their website stated: 

 
“This document sets out the new full terms and conditions of service for NHS 

doctors and dentists in training. 

 

Trusts will be engaging directly with junior doctors on what the contract means 

for them, including rota design and the implementation timetable, locally over the 

coming days and weeks. 

 

You can access key documents, including an A-Z reference guide and updated 

FAQs on our junior doctor contract web pages.  

 

Employers can also access the pay & conditions circular to find the new pay and 

conditions of service for doctors and dentists in national training posts from 3 

August 2016.” 

 
51. The reference to “terms and conditions” was a reference to an 80 page document setting 

out the details of the proposed arrangements under which junior doctors will be 

required to work once the new contract is implemented. 

 

52. At the same time, NHS Employers also published a “Model Contract” which they 

recommended employers to use when signing up junior doctors to the new contract.  

 
53. Clause 2.5 of the Model Contract provided: 
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“Your salary will be assessed in accordance with the pay framework set out in 

Schedule 2 of the TCS. If you are working less than the standard full-time 

working week, your salary will be adjusted pro rata in accordance with your 

contracted hours of work”  

 
54.  Clause 22 of the Model Contract provided as follows: 

 
“We [The Employer] reserve the right from time to time in our absolute discretion 

to review, revise, amend or replace any term or condition of this contract and to 

introduce new policies and procedures, in order to reflect and respond to the 

changing needs or requirements of the organisation or the NHS.” 

 
55. The Model Contract also provided an Entire Agreement clause as follows at clause 24: 

 

“This contract, together with the TCS and any local agreements, contain the entire 

terms and conditions of your employment with us, such that all previous 

agreements, practices and understandings between us (if any) are superseded and 

of no effect.  Where any external term is incorporated by reference, such 

incorporation is only to the extent so stated and not further or otherwise.” 

 

56. The Claimant assumes, and in the light of the information provided above is entitled to 

assume, that the Secretary of State, acting personally or by his officials, approved the 

proposed terms of the Model Contract.  NHS Employers had (wrongly) asked the 

Secretary of State to make the decision about the form of contract to be used by NHS 

bodies and others when employing junior doctors.  In the circumstances, it is 

inconceivable that NHS Employers could have published a form of contract without 

having obtained approval to the Model Contract from the Secretary of State, acting 

personally or through his officials.	

 

The pre-action protocol correspondence 

 

57. On 4 April 2016 the Claimant, by its solicitor, sent a detailed Letter before Action 

setting out the case inter alia that the Secretary of State had no power under the NHS 

Act or otherwise to take a decision concerning the terms and conditions which NHS 

bodies and others who employ junior doctors were required to use.   
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58. The GLS responded by way of a letter dated 11 April 2016.  This letter confirmed that 

the Secretary of State had not issued any directions under the NHS Act to implement 

his decision to mandate the form of contract to be used by NHS bodies and others 

employing junior doctors after August 2016.  The letter responded at paragraph 24 to 

the suggestion that the Secretary of State had no power to take the relevant decision 

saying: 

  
“The Secretary of State acted entirely lawfully in deciding that the appropriate 

response to Sir David’s letter was to announce that he would proceed with the 

introduction of the new contract without further negotiation with the BMA.  In so 

far as your letter is intended to assert that the Secretary of State is under some 

misapprehension as to his legal functions, this is incorrect.” 

 
59. The Court is invited to note three matters about this response: 

 

a. It avers a positive case that the Secretary of State had the power to make the 

decision to proceed with the introduction of a new contract for the junior doctors 

employed in the NHS (the Claimant observes that this stance is consistent with a 

speech delivered by the Secretary of State at the King’s Fund referred to above; 

 

b. It fails to explain the source of that power; and 

 
c. It contains an express denial that the Secretary of State was under any 

misapprehension concerning his legal powers. 

 
 

60. There was a further exchange of letters between solicitors on 12 and 15th April 2016.  

In its response the GLS once again failed to address the question about the source of 

any power to impose the contract on NHS employers.  Instead the GLS addressed a 

different issue, namely whether the Secretary of State had power to signify his support 

for a new model contract for junior doctors which NHS bodies were recommended to 

use.  The Claimant submits: 
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a. The words used by the Secretary of State on 11 February could not reasonably be 

understood to mean that the Secretary of State was merely signifying his support 

for a new model contract for junior doctors; 

 

b. The suggestion that the Secretary of State was making a non-binding 

recommendation to NHS bodies was not the view of NHS Employers, as 

demonstrated by the letter from Mr Mortimer referred to above; 

 
c. The suggestion that the Secretary of State was making a non-binding 

recommendation to NHS bodies was not raised at any time prior to the letter of 15 

April 2016. 

 
d. The suggestion that the Secretary of State was making a non-binding 

recommendation to NHS bodies is flatly inconsistent with the public statement 

made by the Secretary of State to Parliament on 11 February 2016. 

 
61. This suggestion that the announcement made by the Secretary of State on 11 February 

2016 (and/or on 31 March 2016) amounted to no more than a non-binding 

recommendation made to NHS employers is not a proper interpretation of the words 

used by the Secretary of State.    It is for the court to determine on an objective basis 

what decision the Secretary of State announced to Parliament that he had made (see, 

e.g., Tesco Stores Ltd v Dundee City Council [2012] PTSR 983). 

 

62. Furthermore, it is plain that the Secretary of State’s announcement has been understood 

by all concerned to constitute a firm decision by the Secretary of State to impose the 

contract (and that NHS employers have responded accordingly).  See by way of 

example: 

 
a. the debate in Parliament that immediately followed the Secretary of State’s 

statement (e.g. at column 1765-1767); 

 

b. the response of a number of the Chief Executives of NHS Trusts who were said to 

have supported Sir David Dalton’s letter of 10 February 2016 – and who publicly 

confirmed following the Secretary of State’s statement that they did not support 

contract imposition; 
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c. the letter from NHS Employers to all junior doctors in England dated 12 February 

2016, informing them that “The Secretary of State has decided that the NHS must 

now introduce a new contract, without the agreement of the BMA, from August 

2016” (see above); 

 
d. the reported observation of Professor Sir Bruce Keogh (medical director of NHS 

England)18 in March 2016 that “the imposition of the contract was one of the 

saddest days I have seen in the NHS”; 

  

e. the clear understanding of a number of the Royal Colleges, including the Royal 

College of Obstetricians and Gynaecologists, the Royal College of Paediatrics 

and Child Health and the Royal College of Psychiatrists, that the Secretary of 

State had decided upon contract imposition. 

	

 

Ground 1:  Lack of vires for the Secretary of State to take this decision 

 

63. The Claimant submits: 

 

a. That the Secretary of State had no power to take the decision concerning the 

terms and conditions to be offered by NHS bodies and others who were 

employing junior doctors; and  

 

b. That this is the decision that he announced he had made on 11 February 2016. 

 

64. The Claimant observes that it is clear from the statement of 11 February 2016 that the 

Secretary of State did not consider that he was merely making a recommendation to 

NHS employers about the type of contract that NHS bodies and others who were 

employing junior hospital doctors were advised to use after August 2016.  The 

Secretary of State’s statement, particularly in answer to questions raised by the Chair of 

the Health Select Committee, made it clear that the Secretary of State was acting under 

																																																								
18 http://www.theguardian.com/society/2016/mar/24/junior-doctors-row-derailed-seven-day-nhs-plans-bruce-
keogh 
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the (mistaken) impression that he had the power to make a final decision about the 

terms of the proposed contracts and was exercising that power to make a decision.  

Everything that the Secretary of State has said and done since is consistent with (and 

only consistent with) this position. 

 
65. In reality, the Secretary of State has no such decision making power under the NHS Act 

or under any other statute.   

 
66. The Claimant:  

 
a. Notes that the Secretary of State has been unable to identify the source of any 

legal power to take a decision to impose a new contract, despite being expressly 

invited (indeed, pressed) to do so in pre-action correspondence; and 

  

b. Invites the court to infer that the attempt in the GLS’s most recent letter to recast 

the Secretary of State’s actions is an implicit acknowledgement of the lack of any 

power to make the decisions which he purported to take on 11 February 2016. 

 
67. In the premises, the Court is invited to quash the decision of the Secretary of State on 

the grounds that the Secretary of State had no vires to make a decision that all NHS 

bodies and others employing junior doctors after August 2016 were required to enter 

into an employment contract in accordance with terms approved by the Secretary of 

State.  In other words, the imposition of the contract was ultra vires. 

 

Ground 2:  Breach of the common law duty of clarity 

 

68. It is a fundamental requirement of the rule of law that policies on the exercise of 

statutory criteria be transparent and clear, in order to avoid arbitrary and unlawful 

results and that decisions taken by public officials in the exercise of their duties are also 

required to be transparent and clear. Per Lord Dyson in R (Lumba) v. Secretary of State 

for the Home Department [2011] UKSC 12, [2012] 1 AC 245, at [34]: 

 

“The rule of law calls for a transparent statement by the executive of the 

circumstances in which the broad statutory criteria will be exercised.” 
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69. These principles were also explained by Blake J in R (Limbu) v. Secretary of State for 

the Home Department [2008] EWHC 2261 (Admin), at [65]:  

 

“Transparency, clarity, and the avoidance of results that are contrary to common 

sense or are arbitrary are aspects of the principle of legality to be applied by the 

courts in judicial review ….” 

 

70. Blake J went on to hold, at [69], that the policy under challenge in that case either 

irrationally excluded material and potentially decisive considerations or “was so 

ambiguous as to the expression of its scope as to mislead applicants, entry clearance 

officers and immigration judges alike as to what was a sufficient reason to substantiate a 

discretionary claim to settlement here.” These principles were recently accepted as a 

correct statement of the law by the Court of Appeal in R (Oboh) v. Secretary of State for 

the Home Department [2015] EWCA Civ 514, per Richards LJ at [28]-[29].  See also 

the development of these principles by Jay J in R (Richmond Pharmacology Ltd ) v The 

Health Research Authority [2015] EWHC 2238 (Admin). 

 

71. In the event that the Secretary of State hereafter asserts that his statement to the House 

of Commons on 11 February 2016 and/or his subsequent decision as represented in the 

documents published on 31 March 2016 either constituted a “political decision” which 

imposes no legal obligation on any NHS body to act in accordance with the Secretary 

of State’s decision and/or constituted guidance whereby the Secretary of State was not 

mandating any NHS employer to use a particular form of contract but was merely 

making recommendations, the Secretary of State will nonetheless have acted unlawfully 

and his decision should be quashed because: 

 
a. The relevant decisions made by the Secretary of State have been presented to 

Members of the House of Commons and to the world and later explained by 

letters from the GLS as if the Secretary of State had power to make the relevant 

decisions; and/or 

  

b. These decisions have been presented as decisions that NHS bodies were required 

to follow as opposed to constituting guidance which the Secretary of State 
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recommended NHS bodies to follow, and have been understood, and responded 

to, by NHS bodies accordingly; and/or 

 
c. When the Secretary of State was given the opportunity by way of a response to a 

Letter before Action to assert that the decisions were of solely political but not 

legal effect, despite the duty of candour resting on the Secretary of State, the 

Secretary of State appeared to reject the case advanced by the Claimant that his 

decisions were purely of political effect.  

 
72. Accordingly, it is submitted that it cannot now be open to the Secretary of State to 

reinterpret his “decisions” as only being a series of recommendations. 

 

Ground 3:  Lack of vires and/or breach of the duty of clarity with respect to the decision 

of 31 March 2016 

 

73. The Secretary of State acted unlawfully in making the final decision on 31 March 2016 

about the terms of a contract to be used by NHS bodies and others working in the NHS 

because the Secretary of State had no power to make a decision, for the reasons set out 

in relation to Ground 1 above. 

 

74. Alternatively, in as much as the Secretary of State argues that his decision only took 

effect as a non-binding recommendation, the Secretary of State acted unlawfully in 

making the decision to issue a recommendation in the guise of a final decision for the 

same reasons as set out in Ground 2. 

	

Ground 4:  Breach of section 1B of the NHS Act and/or acting in breach of the NHS 

Constitution 

 

75. Section 1B(1) of the NHS Act provides: 

 

“In exercising functions in relation to the health service, the Secretary of State 

must have regard to the NHS Constitution.” 
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76. The effect of this provision as explained in the Government website19 as follows: 

 

“This Constitution establishes the principles and values of the NHS in England. It 

sets out rights to which patients, public and staff are entitled, and pledges which 

the NHS is committed to achieve, together with responsibilities, which the public, 

patients and staff owe to one another to ensure that the NHS operates fairly and 

effectively. The Secretary of State for Health, all NHS bodies, private and 

voluntary sector providers supplying NHS services, and local authorities in the 

exercise of their public health functions are required by law to take account of 

this Constitution in their decisions and actions.” 

 

77. This website explained the rights available to members of staff working for the NHS as 

follows: 

 

“Your rights 

 

Staff have extensive legal rights, embodied in general employment and 

discrimination law. These are summarised in the Handbook to the NHS 

Constitution. In addition, individual contracts of employment contain terms and 

conditions giving staff further rights.” 

 

78. The Handbook to the NHS Constitution20 provides at page 126: 

 

““The NHS commits to engage staff in decisions that affect them and the services 

they provide, individually, through representative organisations and through local 

partnerships working arrangements. All staff will be empowered to put forward 

ways to deliver better and safer services for patients and their families.” 

 

79. Any decision by any NHS body, including the Secretary of State, to change the terms of 

a contract of employment was a decision which affects every junior doctor. 

																																																								
19 See https://www.gov.uk/government/publications/the-nhs-constitution-for-england/the-nhs-constitution-for-
england#staff-your-rights-and-nhs-pledges-to-you  
20	See	
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/474450/NHS_Constitution_
Handbook_v2.pdf		
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80. Junior doctors were engaged in these proposed decisions during the course of the 

negotiations with NHS Employers through their representatives, the BMA.  However, 

at the point that NHS Employers took the decision that negotiations were unlikely to 

achieve a resolution acceptable to both NHS Employers and BMA, responsibility for 

setting the terms and conditions under which junior doctors would work under this 

proposed contract was unlawfully transferred for a final decision by NHS Employers to 

the Secretary of State.  

 

81. At that point, namely on 10 February 2016, the Secretary of State became directly 

concerned with proposed decisions which affected junior doctors working in the NHS 

for the first time. 

 
82. The decision made by the Secretary of State on 11 February 2016 and announced in 

Parliament had the potential to affect all junior doctors working in the NHS.  It follows 

that junior doctors had a right under the NHS Constitution to be engaged in any 

decision-making process by any public body which was required to have regard to the 

terms of the NHS Constitution before any decision was taken which affected their 

future terms and conditions of employment. 

 
83. The Secretary of State was a person who had a legal duty to have regard to the rights of 

junior doctors under the NHS Constitution and therefore was required to engage with 

junior doctors before making any decision which affected the terms of their contracts, 

whether that decision was by way a binding decision or by a formal recommendation. 

 
84. No steps were taken by the Secretary of State to engage with junior doctors before the 

Secretary of State made the decision which announced in Parliament on 11 February 

2016.  Further, the Secretary of State does not appear to have appreciated that junior 

doctors had rights under the NHS Constitution to be engaged in any decision-making 

process by him before he made a decision. 

 
85. Accordingly, the Secretary of State acted in breach of his duty to have regard to the 

NHS Constitution because he took a decision which affected junior doctors without 

giving them the opportunity to be engaged before the decision was taken.   
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86. The imposition of the duty on the Secretary of State to “have regard” to the NHS 

Constitution is, for present purposes, a materially identical duty to the obligation on the 

Secretary of State to give due regard to the public sector equality duty under section 

149 of the Equality Act 2010.  Accordingly, in order to discharge his duty to engage 

with junior doctors before he took a decision which affected them, the Secretary of 

State: 

 
a. Must have known that he was under his legal duty to have regard to the rights of 

junior doctors to be engaged before he made his decision whereas he appeared to 

have had no such knowledge; 

 

b. Must have specifically focused on the duty at some relevant point during the 

decision making processes, whereas he does not appear to have focused upon this 

issue; 

 
c. Must have had a “conscious approach and state of mind” which was focused upon 

the legal obligation, whereas his mind does not appear to have been directed to 

his obligations under the NHS Constitution; 

 
d. Must have exercised his duties in substance, with rigour and with an open mind, 

whereas he does not appear to have been aware of these duties; 

 
e. Ought to have kept an adequate record showing that he had actually considered 

his duties and pondered whether if so how junior doctors should be engaged by 

the Secretary of State before he made any decisions.  

 
The Claimant will seek disclosure of any documents which demonstrate the extent to 

which the Secretary of State addressed his mind to his duties under the NHS 

Constitution to engage with junior doctors before making this decision. 

 
87. It is the Claimant’s case that the Secretary of State failed to appreciate that the NHS 

Constitution gave junior doctors any right to be involved in decision-making before he 

reached decisions about whether to impose a new contract upon them and that the 

Secretary of State acted unlawfully in failing to have regard to their rights. For the 

avoidance of doubt, the Claimant asserts that any negotiations which had taken place 

between the BMA and NHS Employers (which negotiations were not in any event 
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concerned with the question of imposition) have no relevance to the question as to 

whether the Secretary of State should have engaged with junior doctors before making 

decisions about the terms of any contract which was to be used to employ junior 

doctors by NHS bodies and others.   

 

88. The Court is therefore invited to quash this decision as a result of the unlawful 

decision-making process. 

	
Ground 5:  Breach of the duty to promote autonomy 

 

89. Section 1D of the NHS Act requires the Secretary of State to have regard to the 

desirability of securing, so far is consistent with the interests of the health service, that 

any person exercising functions in relation to the health service is free to exercise those 

functions in the manner that he considers most appropriate.    

 

90. When making decisions about the terms to be offered to a junior doctor in order to 

secure the services of that individual as an employee, an NHS Trust, NHS Foundation 

Trust, GP practice or local authority is “any other person exercising functions” in 

relation to the health service.  Accordingly, the Secretary of State was under a duty to 

promote the right of NHS employers to make their own decisions about the form of 

contracts they wish to use to employ junior doctors and/or whether to use a form of 

contract which had not been agreed with representatives of junior doctors. 

 
91. Section 1D of the NHS Act requires the Secretary of State to have regard to the 

desirability of promoting the autonomy of such persons to offer such terms and 

conditions as they consider appropriate.  The decision of the Secretary of State that 

every NHS employer was required to use a form of contract which has been determined 

personally by the Secretary of State following his consideration of the EIA and has not 

been negotiated and agreed between representatives of employers and employees is 

wholly inconsistent with duty on the Secretary of State to promote autonomy. 

 
92. The Claimant repeats the effect of the duty to have regard to specified matters set out at 

paragraph 86 above mutatis mutandis this legal duty. 
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93. There is no evidence in any part of the statement made by the Secretary of State to 

Parliament on 11 February 2016 or in any subsequently published material that the 

Secretary of State had appreciated that his decision engaged considerations of the duty 

of autonomy under section 1D and/or that the Secretary of State took any or any proper 

regard of his duty under section 1D.  Accordingly, inasmuch as the decisions taken by 

the Secretary of State on 11 February 2016 and/or 31 March 2016 were taken without 

regard to his legal obligations and/or to relevant considerations, they should be 

quashed.  

	

Ground 6:  Approving a Model Contract which constitutes a breach of the legitimate 

expectations of junior doctors 

	 

94. When speaking in the House of Commons on 11 February 2016 the Secretary of State 

made a series of promises that the new contract would contain specific protections for 

junior doctors, as set out at paragraphs 31-33 above.  The Secretary of State said, by 

way of example, that: 

 

“no doctor will ever be rostered consecutive weekends.” 

 

95. The Secretary of State also made promises about the level of pay that would be 

received by junior doctors who signed up to the new contract when he assured them 

that they would receive an average 13.5% increase in their basic salary under the new 

contract [see paragraph 34 above]. 

 

96. The promises made by the Secretary of State constituted clear and unambiguous 

promises that the new contract would contain the specific protections for junior doctors 

working in the NHS and that, on average, their pay would basic salary would increase 

by 13.5%.   

 

97. The statements made by the Secretary of State in his Parliamentary Statement gave rise 

to legitimate expectations by junior doctors that any form of contract imposed or 

approved by the Secretary of State would contain legal protections for junior doctors in 
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accordance with the specific assurances given by the Secretary of State and that their 

pay would, on average, increase in the manner indicated by the Secretary of State. 

 

98. The Secretary of State has acted in breach of that promise by approving a Model 

Contract which, by way of clause 22, contains a complete discretion on the NHS 

employer to change the terms under which a junior doctor is required to work and 

accordingly allows such an employer (for example) to roster a junior doctor to work 

consecutive weekends.  Clause 22 referred to “any term” of the contract and thus would 

also entitle an NHS employer to reduce the level of pay payable to a junior doctor to a 

level which was different from that set out in clause 2.5 of the Contract.  Accordingly, a 

junior doctor signing the contract would only know his or starting salary but would not 

know whether his or her level of pay would be reduced when an NHS employer faced 

the need to make cost savings.  This problem is particularly acute for those junior 

doctors working in hospitals where a very high proportion are operating at a loss and 

where directors are under pressure from their regulators to bring their deficits under 

control. 

 
99. It was unlawful for the Secretary of State to approve the Model Contract in the form 

published on 31 March 2016 when the terms thereof constituted breaches of the 

promises he had made that the contract would contain defined protections for junior 

doctors.  Accordingly, the Claimant seeks an order to quash the decision of the 

Secretary of State to approve the terms of the Model Contract. 

 
 

Ground 7: Decision to impose the contract was irrational 
 

  

100. If, contrary to the grounds set out above, the Secretary of State had the power to act as 

he did, his decision to impose the contract was in any event irrational in that: 

  

a. It was taken prematurely i.e. at a time when (i) the terms and conditions of the 

contract had not yet been finalised; and (ii) he was keeping an “open mind” about 

any changes that needed to be made as a result of a forthcoming Equality Impact 

Assessment; 
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b. It was taken under the misapprehension that it had the support of a number of 

Chief Executives of NHS Trusts; 

 

c. As set out above and for the reasons given there, he decided to impose a contract 

which contained a clause 22 allowing employers to vary the terms of that 

imposed contract at will, all the more remarkable when the reason for his 

intervention was to bring “certainty” to the NHS; 

 

d. There is no evidence that the Secretary of State considered any or all of the 

possible implications of imposition per se, as distinct from the impact of the 

specific terms of the contract (insofar as he knew them at the time he made his 

decision to impose a contract); 

 

e. There was no, or no sufficient evidence, to support the central rationale for the 

imposition of the contract. 

 
101. In advancing this ground, the Claimant relies upon the public law principles usefully 

summarised in De Smith’s Judicial Review (7th edition) at 11-036, 11-037 and 11-052,  

namely:  

 

“Although the terms irrationality and unreasonableness are these days often used 

interchangeably, irrationality is only one facet of unreasonableness. A decision is 

irrational in the strict sense of that term if it is unreasoned; if it is lacking 

ostensible logic or comprehensible justification. Instances of irrational decisions 

include those made in an arbitrary fashion, perhaps “by spinning a coin or 

consulting an astrologer”. In such cases claimant does not have to prove that the 

decision was “so bizarre that its author must have been temporarily unhinged”, 

but merely that the decision simply fails to “add up - in which, in other words, 

there is an error of reasoning which robs the decision of logic”.  

 

““Absurd” or “perverse” decisions may be presumed to have been decided in 

that fashion, as may decisions where the given reasons are simply unintelligible. 

Less extreme examples of the irrational decision include those in which there is 

an absence of logical connection between the evidence and the ostensible reasons 
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for the decision, where the reasons display no adequate justification for the 

decision, or where there is absence of evidence in support of the decision. 

Mistake of material fact may also, according to recent cases, render a decision 

unlawful.” 

 

“Decisions unsupported by substantial evidence This encompasses situations 

where there is “no evidence” for a finding upon which a decision depends or 

where the evidence, taken as a whole, is not reasonably capable of supporting a 

finding of fact. Such decisions may be impugned as “irrational” or “perverse”, 

providing that this was a finding as to a material matter.”  

 

 

The Decision was premature 

 

102. As asserted by the Secretary of State’s pre-action protocol response to the BMA’s letter 

before claim, dated 8 March 2016, the decision to impose a contract was taken (a) 

before its terms and conditions were finalised, and (b) in circumstances where the 

Secretary of State indicated that he would keep an open mind pending the outcome of 

an Equality Impact Assessment. It is axiomatic that a decision-maker cannot be making 

a rational decision based on all relevant considerations when he unilaterally imposes 

something the contents of which are unknown and subject to change.  

  

103. If and to the extent that the Secretary of State will submit that only minor details 

remained outstanding, that is denied.  Further and in any event, the new junior doctors’ 

contract involves a number of distinct but interrelated changes to the terms on which 

junior doctors are employed, and does so in order to achieve a range of distinct but 

interrelated aims. These changes form part of a package of reform, which is to be 

viewed as a whole.  

 
104. To the extent that the Secretary of State will submit that the decisions he made were not 

to impose a contract, but rather to approve the terms of a Model Contract, that is 

contradicted by his clear words to Parliament; but in any event, deciding to approve the 

terms of a Model Contract before the Model Contract is finalised is the very same 

mischief as deciding to impose a contract before knowing all of its material terms.  
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Misapprehension as to level of support 
 

 

105. The Secretary of State’s decision (on 11 February) to impose the contract was taken 

under the misapprehension that to do so had the support of a number of Chief 

Executives and other leaders in the service. In his letter to the Secretary of State dated 

10 February 2016, inviting the government to do “whatever it deemed necessary”, Sir 

David Dalton wrote “The following Chief Executives...confirm that the NHS needs 

certainty on the Junior Doctors’ contract and that a continuation of the dispute, with a 

stalemate and without clear ending, would be harmful to service continuity, with 

adverse consequences to patients”. Together with Sir David Dalton, the names of 18 

Chief Executives were listed. No names were listed as being against the imposition of a 

contract. 

  

106. The Secretary of State said in Parliament the following day: “He [Sir David] has asked 

me to end the uncertainty for the service by proceeding with the introduction of a new 

contract that he and his colleagues consider both safer for patients and fair and 

reasonable for junior doctors. I have therefore decided to do just that”.  It is clear that 

Sir David Dalton’s letter gave the impression, which the Secretary of State relied upon, 

that the Chief Executives named supported the imposition of a contract. Twelve of 

those Chief Executives have made statements to the effect that, whilst they considered 

the negotiated contract itself to be fair and reasonable, they did not support the 

imposition of the contract. This significant misapprehension as to the level of support 

that the imposition of a contract enjoyed across the very people who are responsible for 

employing junior doctors further serves to vitiate the decision taken on 11 February 

2016. 

 
 

Failure to consider implications of imposing contract per se  
 

  

107. The very fact of imposing the contract was plainly capable of having (and appears to 

have in fact had) a number of negative consequences, including: 
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a. Increased industrial action; 

 

b. Decreased morale across junior doctors (it is noted that NHS Employers’ 

recommendation to carry out a review of junior doctors’ morale has been 

accepted by the government, but it is telling that the terms of reference exclude 

questions of morale arising as a result of the new contract. On this issue, the 

Secretary of State appears to be adopting a deliberate eyes-shut approach); 

 

c. Possibly exacerbation of and/or the creation of further difficulties in recruiting 

staff into certain specialities or locum roles; 

 

d. Alienation of other leaders of the NHS, including several Chief Executives and 

Royal Colleges. Since the imposition of the contract, a growing number of such 

individuals have made public statements of varying strength against the decision 

to impose a contract on junior doctors; and 

 

e. As a result of a. to c. above, a consequent impact on the delivery of the NHS to 

the public in line with his obligations under the NHS Act. 

  

108. The Secretary of State took his decision at 11.54am on 11 February 2016, significantly 

less than 24 hours after Sir David Dalton wrote to him asking the government to do 

“whatever it deems necessary” to bring certainty to the junior doctors contract dispute. 

There is no evidence, prior to this point, of any consideration being given to imposition 

(with the exception of an earlier threat to impose a contract, made in July 2015, in 

different circumstances at a much earlier point in negotiations). There is no indication 

in the statements he made to Parliament on that day of any consideration having been 

given to the potential adverse consequences of imposition per se.   

  

109. To have taken a decision of such magnitude and consequence, in the face of such 

opposition and escalating industrial action, in the absence of support from leaders in the 

NHS, in under 24 hours, and without apparently consulting a single interested party on 

the specific question of imposition, bespeaks of a plainly irrational approach that failed 

to take account of the ramifications it was likely to involve.  
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Lack of justification 

 
110. The decision to impose the contract was taken in the absence of a proper evidential 

basis and without proper reasoning. One of the claimed key reasons for taking the 

decision on 11 February 2016 to impose this contract, which as observed above should 

be viewed as a single package of reform, was the Government’s manifesto commitment 

to a seven-day NHS21. At paragraph 2.8 of the July 2015 report by the Review Body on 

Doctors’ and Dentists’ Remuneration (RBDDR) (CM 9108), the RBDDR noted that 

"expanding seven-day services is one of the key drivers behind the contract reform 

proposals put to us”.  

  

111. However, at a hearing of the House of Commons Public Accounts Committee on 23 

February 2016, Mr Charlie Massey, on behalf of the Permanent Secretary to the 

Department of Health22, gave the following evidence about the costs implications of the 

7-Day NHS, including as they related to the junior doctors’ contract (emphasis supplied 

throughout): 

 

 “Seven day services were very much part of the conversations that informed the 

decisions that were taken as part of the spending review.  At the moment, we are 

working with eight trusts and precisely what the implications of 7 day services 

will mean.  It differs substantially from one Local Health economy to another. 

(...) 

My view, and that of all leaders across the health and care system, would be that 

it is difficult right now to get a precise figure or to have a mechanical approach 

for how you would deliver seven-day services in different areas. It will differ from 

one place to another, and that is precisely what we are thinking through....” 

 

In a telling exchange about the cost of implementing seven day working, Mr Massey was 

questioned and answered as follows: 

 

																																																								
21 See Hansard HC debates for 11 February 2016, col.1763 
22 In the absence of further disclosure, the Claimant seeks for the purposes of this Statement of Facts and 
Grounds to rely upon the evidence provided by Mr Massey on 23 February 2016 as representing the Defendant’s 
position on these matters.	
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Q136 David Mowat: I have one observational question, Mr Massey, on your 

answers to Mr Pugh on the seven-day NHS issue. We got to the fact that it is all 

included somehow in the £10 billion that was approved by the Chancellor. Ballpark, 

how much of that £10 billion is needed for the seven-day NHS? 

Charlie Massey: We have not separated out in that way. Part of what we 

are trying to achieve through a seven-day service is very much at the heart 

of what we are trying to do in terms of new models of care and the way in 

which we are looking at different— 

  

Q137 David Mowat: So, for example, if you did not do the seven-day contracts that 

are potentially being imposed, how much do you think you would save by not doing 

it? You must have an idea of what the number would be. 

Charlie Massey: Can I be clear? In terms of the junior doctors’ contracts 

that you are talking about— 

  

Q138 David Mowat: It is not just junior doctors, is it? 

Charlie Massey: For the junior doctors’ contracts, we are not changing the 

overall envelope of pay—the amount we pay—for junior doctors. 

  

Q139 David Mowat: No, but if they are working more weekends, presumably 

somebody else is having to provide cover, if you have the same number of doctors, 

shifts, rotas and rosters that they are not doing in the week. 

Charlie Massey: It is important to look at the whole of the contractual 

environment in thinking about that. Clearly, there has been an awful lot of 

attention over the last few months around junior doctors. 
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Q140 David Mowat: I don’t want to spend too long on this; I just wanted to 

understand. You said the £10 billion covers the seven-day NHS. I think you have told 

me the answer. 

Charlie Massey: Yes. There is no separate pot set aside for something with 

the specific label of seven-day services. 

  

Q141 David Mowat: It does not give a great feeling of warmth that you understand 

the implications of the policy in terms of manpower. Another way of asking the 

question is what is the delta in manpower—or man and woman power—that you 

need to meet the seven-day NHS? There must be an implication. 

Charlie Massey: I wish it was a question that could be answered in a 

simple and mechanical way that applied to every single trust and local 

health economy— 

  

Q142 David Mowat: Right, but if you don’t know the answer approximately—I 

understand you might have to work it through in detail, but if you don’t know in 

broad terms what the answer is, how can you be doing the policy? 

Charlie Massey: It differs so substantially from one local health economy 

to another. When we have looked at some of the eight adoptor trusts, some 

of those have talked about that driving cost savings. A lot were talking 

about the reduction in bed days that happened as a result of that, without 

leading to additional cost in terms of the deployment of their senior clinical 

disciplines. 

  

Q143 David Mowat: Yes, but you are the guys sitting above all of these trusts. You 

have already given evidence that if all the trusts were as good as the best trust, the 

world would be a better place, and everything like that. I am surprised that you can 

put this policy in place without having some idea of the implication for staffing 

levels at the headcount planning level—that is what today’s hearing is about—or, 

indeed, for cost and budget. 
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Charlie Massey: That is a big part of the reason why the planning guidance 

in December asked local footprints to create their own sustainable 

transformation plans that bring together all of those issues. 

David Mowat: What if the answer comes back as being more than £10 billion? 

Q144 Karin Smyth: If we look at appendix 3 on your data and what you know about 

the workforce, there is no “readily accessible” data on vacancy rates, there is 

limited data on course completion rates, there is limited data on leaver rates and 

there is no inclusion of information on temporary staff employed by agencies. So you 

don’t know, do you? 

 

Charlie Massey: The Report rightly identifies that there are some data gaps 

within our workforce planning. 

 

Q145 Karin Smyth: That’s generous. 

 

Charlie Massey: I wouldn’t disagree with that, but that isn’t to say that we 

aren’t taking action across the system to fill those data gaps...We have 

work in train, but we don’t yet have that data, which I agree is something 

that we need. I hope that next time we have this conversation, we will be 

looking at it from a very different perspective. 

Chair: I have to say that the lack of data, as Karin Smyth has rightly highlighted, 

worried us before the hearing, and I am not sure that we are convinced by the 

answers that you can do your job without that data. 

 

112. The representative from the Department of Health was plainly unable to satisfy the 

House of Commons Public Accounts Committee that that there was sufficient data or 

modelling to underpin the 7-Day NHS policy. 
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113. Further, in deciding to impose the junior doctors contract in order to move towards a 7-

Day NHS, the Secretary of State has relied upon data about a so-called “weekend 

effect” – i.e. a higher mortality rate for those admitted to NHS hospitals at or around 

the weekend – in an irrational way. The Secretary of State has expressly and repeatedly 

connected, in Parliament and in media broadcasts, (a) the higher mortality rate at 

weekends; (b) the fact that fewer doctors work at the weekend; and (c) the need for 

contract reform to ensure that more doctors work at the weekend.  

 

114. On 13 October 2015, citing an article in the British Medical Journal, the Secretary of 

State said in Parliament: 

 

“We will not cut the junior doctor pay bill, but what we do need to change are 

the excessive overtime rates that are paid at weekends. They give hospitals a 

disincentive to roster as many doctors as they need at weekends, and that 

leads to those 11,000 excessive deaths. Let me gently say that that was a 

change to the doctors’ contracts made in 2003, so for members of the Labour 

party to say that this is nothing to do with them is not accurate, and they 

should help us to sort out the problem.” 

 

115. The editor-in-chief of the British Medical Journal, Dr Fiona Godlee, wrote to the 

Secretary of State in response, pointing out that the authors of the article he cited, 

which included NHS England’s medical director Sir Bruce Keogh, were explicit that it 

was not possible to determine “the extent to which these excess deaths may be 

preventable” and said it would be “rash and misleading” to assume they were. Dr 

Godlee wrote: “Despite the authors’ very clear statements to this effect in the paper 

and elsewhere, you have repeatedly told MPs and the public via media interviews that 

these deaths are due to poor staffing at weekends, with a particular emphasis on 

medical staffing. This clearly implies that you believe these excess deaths are 

avoidable. I ask you to publicly clarify the statements you have made in relation to this 

article to show that you fully understand the issues involved.” 

 

116. Further, the NHS’ own evidence is that there are other, greater, barriers to a 7-Day 

NHS than the junior doctors contract. For example, in its evidence to the Review Body 

on Doctors’ and Dentists’ Remuneration dated 19 December 2014, addressing the 
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question of reforming doctors’ contracts in order to move toward a 7-Day NHS, NHS 

Providers wrote “It is clear that most trusts will not be able to deliver more seven day 

services within the existing spend without reform of the consultant contract. In fact, 

66% said they will not, 11% said they will, and 23% said they don’t know. This finding 

aligns with what we have heard through our network of HR directors, other networks, 

and discussions with individual trusts.” 32% of trusts were recorded as saying that the 

consultants contract was the main barrier to the delivery of more 7-day services, 

compared with 6% that said the junior doctors contract was.  

 

117. In these circumstances, the Secretary of State could not rationally have concluded on 11 

February 2016 that the imposition of the junior doctors contract would have the effect 

of or contribute towards “sorting out a proper seven-day NHS” (Hansard, column 

1776). 

 

Remedies 

  

118. Because steps have already been taken, or will be taken imminently, to implement the 

Secretary of State’s decision, the Claimant seeks a rolled-up permission/substantive 

hearing as soon as practicable.   The Claimant has included within the case papers filed 

with its claim form a detailed draft directions order which the court is invited to make 

as soon as possible.  

 

119. By way of final relief, the Claimant seeks: 

  

a. An order quashing the decision(s) of the Secretary of State. 

b. A declaration that the Secretary of State had no power to make the decisions 

which he purported to make on 11 February and 31 March 2016 and that the 

purported contract imposition was unlawful. 

c. Declarations that the Secretary of State has acted unlawfully for the reasons set 

out above. 

d. Such further declaratory or other relief as the Court thinks fit or to give effect to 

the judgment of the Court. 

e. Costs. 

  



	
	

44	

 

JENNI RICHARDS QC, Thirty Nine Essex Chambers 

DAVID LOCK QC, Landmark Chambers 

SAIMO CHAHAL QC (Hon), Bindmans LLP 

BENJAMIN TANKEL, Thirty Nine Essex Chambers 

 

18 April 2016 

 

 

 

 

 

 

 


