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PRESIDENT’S REPORT

be a sole practitioner within the organisation, 
and not have anyone else to turn to discuss 
issues or concerns. Sometimes it’s nice to be 
able to have a conversation with someone 
who has been in a similar situation and faced 
the same challenges. And, like most things 
the more you put in, the more you get out of 
it. Historically the program consisted of more 
mentors, nowadays the challenge is finding 
enough mentors from those who want to 
be mentored! 

As a mentor myself, I get a great deal of 
satisfaction in being able to assist developing 
in-house lawyers. I’ve also benefitted from the 
natural process of reverse mentoring, from 
simply being asked a question and having to 
accurately articulate the answer. I feel satisfied 
knowing that I can help someone work 
through an issue and I’ve learnt much in terms 
of my own leadership skills along the way. 

Mentoring is the most effective and most 
desired type of career development training 
for millennials. It’s great to see those who 
are new to the in-house profession and the 
new generation of in-house lawyers so eager, 
and almost expecting, to be involved in a 
mentoring partnership as part of the role. 

I encourage members to consider 
participating in a mutually-beneficial 
mentoring partnership and to apply for 
the next ACC Australia Mentoring Program 
commencing July 1st. For more information 
visit the ACC Australia site.  

It’s certainly been a busy start to the year 
here at ACC Australia with the Christmas 
New Year period already feeling like a distant 

memory. 

2017 has started positively with registration 
numbers for the 2017 South Australia, 
Victorian and New South Wales state 
Corporate Counsel Days exceeding those of 
last year. These are fantastic events and are 
a credit to the respective state organising 
committees who work so hard to develop 
the programs and associated networking 
functions.  
I encourage members to get along to the 
remaining Corporate Counsel Day events in 
Queensland and Western Australia.  

The ACC Australia professional development 
calendar is filling up quickly with a 
combination of face to face CPD events, 
specialised workshops and online webinars 
available for members. There is bound to be 
something for you if you need last minute 
points to meet PD requirements.

As events and membership are going strong, 
I’d like to turn my focus to another of ACC 
Australia’s member services – mentoring.  
ACC Australia’s mentoring program has been 
alive for more than a decade and it has grown 
to be one of largest mentoring programs, by 
in-house counsel, for in-house counsel® in 
Australia. The successful program is a great 
testament to the in-house profession and our 
willingness to support one another.

The program has been facilitated for the last 
three years by Karina Butera, award-winning 
master coach specialising in corporate 
professional development. Karina is ably 
supported by the Mentoring Advisory 
Committee consisting of in-house counsel 
Committee members in each state. 

Mentoring plays an important role in in-house 
counsel development as it leads to in-house 
being able to work smarter and approach 
challenges from a different perspective. 
Studies have found that mentoring may also 
assist in coping with stress at work. You could 
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Secondly, with an inward focus, just as law 
firms are using technology more and more in 
respect of low value high volume work, so too 
should in-house legal teams. In my experience, 
the key to the success of an in-house legal 
team includes ensuring appropriate customer 
focus is maintained, eliminating unnecessary 
work and using the right tools. Increasingly, 
in-house teams are using metrics to measure 
performance in order to maximise efficiency. 
One “New Law” business I’ve seen has recently 
introduced an app to facilitate this. “Lean 
six sigma” methodology is being used to 
help ensure the legal team’s focus is more 
on the high value strategic work. Contract 
management software solutions are providing 
high quality and effective document creation, 
management and retention functionality 
at relatively low cost. There have also been 
technological advances in tracking external 
legal spend for large global legal teams. 
Furthermore, in-house lawyers are working 
more as a “community,” sharing resources 
through technology as a way to work 
more efficiently. Maintaining ACC Australia 
membership and utilising the ACC’s global 
resources is one example, as lawyers have 
access to templates, legal advice and a broad 
range of other legal work output that has 
been shared within the corporate lawyers’ 
community. Technology is a key part of the 
solution for “doing more with less.”

Thirdly, technological advancement means 
the businesses we work for are increasingly 
exposed to cyber security issues. As lawyers, 
we need to understand these issues to be able 
to advise our boards and C-suites on legal 
risk mitigation. We must be able to advise on 
matters such as insurance, business continuity 
and ensuring there is an adequate control 
framework. For example, what to do in the 
event of a data breach to mitigate the risk of 
reputational harm and litigation.

As technology and the law changes, as 
in-house lawyers, we too must change in 
order to continue to earn our place as trusted 
legal advisers.  

W hen it comes to accepting change, 
lawyers are often described as slow, 
or perhaps more politely, cautious 

to change. Yet when we consider the impact 
of technological change on the practice of 
law, recent history has revealed an incredible 
amount of change and we can no doubt 
expect that to continue into the foreseeable 
future. Regrettably for some, if lawyers don’t 
change and adapt, there is a strong case for 
arguing that in the words of Richard Susskind, 
from “The End of Lawyers,” we will “struggle  
to survive.” 

Over just the last few years, significant 
“lawtech” developments have included the 
rise of predictive analytics, predictive coding 
and machine learning. The English High Court, 
just last year for the first time, approved the 
use of predictive coding in the large scale 
Pyrrho discovery case. An interesting example 
of Artificial Intelligence is IBM’s Watson, 
developed for medical prognosis based on 
data analysis and now being considered for 
legal applications. It’s not quite “Judgment 
Day” yet, but it seems the robots are coming. 

What does this all mean for in-house lawyers? 
Well, if we are to demonstrate value as a sector 
and to our individual employers, we must 
embrace technological change.

In accepting technology as the new norm and 
leveraging it for our profession, I’d like to touch 
on three areas that I believe are key. First, in 
keeping external costs down, it’s important 
to understand how external legal service 
providers are using technology to become 
more efficient. That understanding should 
be a catalyst for us realising similar efficiency 
benefits by partnering with those service 
providers. Law firms can and do provide 
significant value, yet technology has given 
rise to new and different ways of deriving that 
value. We are no longer solely reliant on the 
traditional legal model. Emerging disruptive 
legal technology providers are offering 
new and compelling options. We have to 
understand the changes and manage that 
value to take advantage. 

Each month ACC Australia invites our in-house industry 
leaders to share their experiences and perspectives on the 
theme of the current issue of Australian Corporate Lawyer.

PERSPECTIVES  JON DOWNES

Jon Downes

With over 20 years’ experience in the financial 
and services industry, gained across both major 
law firms and the corporate environment, 
Jon is a trusted advisor to businesses with a 
commercial and strategic focus. 
In his current role as the General Counsel and 
Company Secretary at Willis Towers Watson, 
Jon provides advice and support on a range of 
issues including managing legal and regulatory 
risk. Jon’s expertise includes managing legal 
and regulatory risk, insurance law, corporate 
governance, company secretarial and 
government relations.

Jon is the President of the NSW Division 
of ACC Australia.

The impact of technological change for in-house counsel
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L ’Oréal veteran, global CEO Jean Paul 
Agon, recently observed “What I see is a 
market that has changed more in the past 

three years than in the past 30 years”1. 

With science, innovation and passion as its 
core values, L’Oréal as the world’s largest 
cosmetics company is leading the digital 
revolution of the beauty industry. 

L’Oreal ANZ’s digital journey followed the 
realisation that the provision of effective 
legal service for its 25 brands in Australia, 18 
brands in New Zealand and 1200 employees 
across the region was an increasingly 
insurmountable challenge. Back in 2015, it 
was becoming increasingly apparent, for 
both strategic and practical reasons that in 
order to deliver support, drive efficiency and 
further align with L’Oréal’s values and strategic 
objectives, innovation needed to be a core 
part of the ANZ Legal Function’s strategy. 

As a lawyer, working with IT experts is 
enlightening. Unsurprisingly, IT boffins are 
not on the whole experts in legal jargon, and 
lawyers are not algorithm savvy. On one level, 
automating an agreement is like playing a 
game of Jeopardy, where you need to ask the 
question that corresponds to the answer. The 
logic involved is quite different to drafting 
a precedent in Word. In turn, it’s a great 
opportunity to simplify agreements as well as 
critically assess the value of certain clauses. 

My many conversations about the concept of 
legal innovation across a diverse set of legal 
colleagues seem to attract a healthy degree 
of scepticism, coupled with a little judgment 
about how innovation, and specifically 
automation, may compromise existing quality 
lawyering practices. In that context: “Everything 
you’ve ever wanted is on the other side of fear”, 
George Addair. 

With Innovation being a KPI for each manager 
at L’Oréal, during my recent year-end review, 
my CEO and manager commented that it was 
unusual to associate innovation with a legal 
function. That comment seems to bear some 
truth: only 10% of legal functions believe that 
they are currently effectively innovating. 
Yet 77% of legal functions believe that 
innovation is key to how they approach work 
as a legal functioni. 

Consider the following sentiment from 
L’Oréal’s global CEO and its relevance to 
the legal landscape: “There is a new type of 
competition. Innovation has to be much faster. 
You have to be more agile, much more nimble”2. 

Legal being a relatively new function to some 
organisations is only starting to come to 
terms with what transformation/innovation 
might mean. With the rise of the capital L 
lawyer; the in-house lawyer that is required 
to act beyond the role within a complex and 
constantly evolving business landscape, it is 
essential to continually assess how you can do 
things differently, remain open minded and 
be progressive. Sure, other functions (IT, HR, 
Finance) have had a 20-year start, but lawyers 
have some catching up to do3. 

In an era where change is the only constant, 
and where artificial intelligence or robotic 
process automation is being touted as 
the next business game changer4, I don’t 
believe we can continue to categorise legal 
innovation as a mere trend. Perhaps it is only 
a question of time before the broader legal 
community prizes Innovation Intelligence “IQ 
2.0” as highly as it now does EQ.

If you find the whole topic daunting, then of 
course there’s certainly something to be said 
for thinking big but actually starting small. 
The point is to adopt a progressive mind set. 
There is no doubt that legal innovation must 
be tailored to suit a company’s stakeholders 
and business alike. Embracing automation 
and technology has allowed L’Oréal ANZ 
Legal to partner productively with our 
businesses in a way that is both L’Oréal and 
beauty industry leading. 

The beauty of legal innovation (small or big) 
is that it forces us as lawyers to look towards 
the future, think outside the box, and keep 
learning in new and perhaps unimaginable 
ways. As a lawyer, I personally find that to be 
seriously invigorating. 

Be curious. Be bold. Be disruptive.  

PERSPECTIVES  ANNA LOZYNSKI

Anna Lozynski  

As the General Counsel of L’Oreal, Australia 
and New Zealand, Anna Lozynski sits on the 
Executive Committee and is the Security Officer 
for the Australian entity.  L'Oréal Australia and 
New Zealand are wholly owned subsidiaries of 
L'Oréal, the world's leading beauty company. 
Prior to joining L'Oréal, Anna worked in-house at 
General Motors (in Australia and Shanghai) and 
Westpac Banking Corporation.  Prior to which 
she specialised in M&A and as a commercial 
litigator with a major Australian firm.

Anna will be presenting a session entitled, 
the Beauty of Innovation at L’Oreal, at 
Legal Innovation & Tech Fest, being held in 
Sydney, April 30 – May 2nd.  
For more information 
visit: http://techfestconf.com/legal/aus/

The legal innovation journey at L’Oréal Australia and New Zealand (ANZ) Legal 

Footnotes
1 http://wwd.com/business-news/human-resources/

visionary-of-the-year-jean-paul-agon-loreal-10292231/ 

2 http://wwd.com/business-news/human-resources/
visionary-of-the-year-jean-paul-agon-loreal-10292231/ 

3 http://www.plxs.com.au/the-legal-capabilities 
-of-the-future/ 

4 https://hbr.org/2016/11/robots-and-automation-may-not-
take-your-desk-job-after-all; http://www.mckinsey.com/
business-functions/digital-mckinsey/our-insights/where-
machines-could-replace-humans-and-where-they-cant 
-yet ; http://www.pwc.com.au/operations/robotic-
processing-automation.html 

Endnote
i Research into innovation conducted by law firm Plexus 2016  
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1. How has technology changed 
or influenced the way in-house 
counsel operate?

Chaman Sidhu: In the same way as 
technology has fundamentally influenced 
us in our broader society. The way I 
communicate, collaborate and produce is very 
different from 10 years ago due to technology. 
For me personally, adopting agile and lean 
ways of working, which I learned from 
colleagues in software development teams, 
has been a huge influence on having a more 
flexible, innovative mindset in my legal roles. 
It’s also exciting that technology has allowed 
more personally flexible ways of working 
that focus on results, which supports greater 
happiness and diversity at work.

David Bushby: Technology has changed or 
influenced the way in-house counsel operate 
in two ways: first there’s the technology itself, 
which not only helps in-house counsel do 
more with less (e.g. when a business unit can 
self-serve with automated documents or an 
expert legal systems) but also helps legal 
departments improve their operations by, for 
example, identifying legal bottlenecks or cost 

blowouts through analytics. The second way 
is around project management methods, such 
as Agile and Kanban workflows, which have 
their roots in software development, but are 
now being practised in corporate legal teams, 
such as Lonely Planet. 

Vered Keisar: As our organisation moves 
faster, we as in-house are also expected to 
accelerate our service delivery. For most in-
house lawyers the most valuable commodity 
is time. Therefore any technology that can 
save us time, increase productivity and assist 
in generating metrics that demonstrate 
our value to our organisation is welcome. 
Technology is influencing the volume and 
complexity of matters that we can handle in-
house because we can use systems that help 
us expedite the creation of legal documents 
and advice. Legal research generally no longer 
involves going to the library or even opening 
a book. With templates and smart documents 
we only need to draft a clause once. Overall, 
technology has substantially improved the 
quality of our work and enabled more time 
to focus on more complex matters that add 
higher value to our organisation.

Luke O’Sullivan: The way in which the role of 
in-house counsel is performed, or ought to be 
performed, has changed fundamentally. Over 
the past decade and a half we have moved 
from limited availability of concentrated 
data sets to the proliferation of data. This 
has led to many great opportunities for 
counsel (for example: data insights; real time 
departmental analytics; and data-based legal 
decision making). It has also led to increased 
efforts in managing risk and a greater need to 
maintain currency of knowledge, about not 
only the law and its development, but also 
technological development. It is up to counsel 
to be aware of which tools are available to 
support their needs, and to then leverage 
effectively those tools to ensure the best 
outcomes for their organisation. 

2. Amongst all the noise of start-
ups/disrupters in the legal sector, 
how do you figure out what 
technology is relevant to your 
needs? What legal technology 
have you invested in? 

C.S. There are so many options these days 
that it can be confronting. I think the best 

THE LAW AND TECHNOLOGY 
 PANEL INTERVIEW

Chaman Sidhu

Boasting extensive experience in 
Australia and the U.S, Chaman offers 
a deep understanding of global and 
cross-border legal matters including 
general commercial transactions, 
M&A, governance and intellectual 
property. Chaman currently serves as 
the General Counsel and Company 
Secretary of Xero and brings a passion 
for people, culture, and innovation to 
the organisation.  

Chaman was a panelist at ACC 
New South Wales and Victorian 
Corporate Counsel Days 2017.  

David Bushby

With a background encompassing 
both professional practice and a variety 
of in-house roles, David currently 
serves as Managing Director for Lexoo 
Australia, an online legal marketplace 
matching commercial lawyers with 
businesses and in-house teams.  He’s 
also the founder and curator for Law 
Hackers, a weekly newsletter curating 
the best of legal technology and 
startup trends in the legal sector. 

Vered Keisar

As the Associate General Counsel – Asia 
Pacific at ResMed, Vered is responsible 
for the provision of legal services 
across Asia Pacific and the Middle 
East, while holding global legal 
responsibilities for healthcare 
informatics and data privacy.  
Vered is admitted to practice law in 
Australia, England and Israel and is an 
ambassador and a regular speaker for 
the National Breast Cancer Foundation.

Vered is a member of  
ACC Australia’s NSW  
Divisional committee. 
Vered was a panelist at ACC 
Australia’s Victorian Corporate 
Council Day 2017.  

Luke O’Sullivan

With over a decade of experience 
across technology development, 
encompassing vendor, purchaser and 
private practice advisor, Luke has a 
deep understanding of the convergence 
of technology and the law.  Luke 
currently serves as Regional General 
Counsel at Symantec, leading the legal 
team for Symantec and its subsidiaries 
in the Pacific region, as well as leading 
the Privacy function across Asia-Pacific.  

Luke was a panelist at ACC 
Australia’s Victorian Corporate 
Counsel Day 2017. 
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The technology in which we have invested 
allows us to better ensure security and 
compliance, have greater visibility over our 
data and enable greater efficiency in engaging 
with our internal clients in a way that adds 
value to their core business. 

3. From a risk management 
perspective, how do you balance 
the risks new technology brings 
with the need to innovate and 
achieve efficiencies?

C.S.: This can start with a realistic assessment 
of the risks, compared to the risks inherent 
in our current systems and processes, and 
understanding that risks can often not be 
eliminated and can actually bring reward 
if properly mitigated. More often than not, 
we’re already living with current risks, which 
may be just a different set of risks but with 
equivalent consequences. Any risk assessment 
should include a pragmatic assessment of the 
likelihood of the risk crystallising and its impact 
if it does eventuate. That can often help move 
the risk assessment from a generic statement 
of risk to one that can be practically mitigated. 

D.B.: For years I’ve been more comfortable 
with my documents being stored in Google 
instead of my own hard drive. I’m way more 
likely to lose my laptop then have my data 
compromised in the cloud. I still receive 
wrongly addressed emails with confidential 
documents attached, so using an encrypted 
messaging service or reputable contract 
management platform substantially reduces 
risk in my view. If document automation or 
expert systems reduce someone’s workload 
by 80%, that’s a good result, but the challenge 
is to anticipate and plan for where those legal 
skills can be better utilised.  

V.K.: In a growing company like ResMed, 
automation means efficiencies and not job 
elimination. Therefore, we view technology 
that can saves costs and assists in providing 
a quicker, consistent service as an advantage. 
Any new system/application/software needs 
to be assessed from a privacy and security 
perspective to ensure access, administrative 
and technological controls are implemented 
together with the new system. As a leader 
in connected care, we are well aware of the 
implications to our customers and patients 
of data breaches and every technology is 
carefully assessed to ensure encryption and 
other methods of safeguarding data can be 
applied. We’ve also implemented a short 
privacy training video that gives employees 
understanding of what data needs to be 
protected and who has a right to access it. 

L.O.: Knowledge is the key. It is critical for 
counsel to inform themselves. The in-house 
lawyer must understand the commercial 
and legal drivers of any change, and then 
reconcile how the particular technology 

first step is to be clear about your teams’ and 
your clients’ needs. Define the problem and 
the challenges you want solved, and very 
importantly, consider whether that’s aligned 
with your stakeholders’ view of the legal 
function. The technological solution should 
come after that. I’ve previously invested in 
technology solutions not specific to legal 
teams but that allow collaborative and agile 
workflow management, such as SaaS project 
management tools and online ‘kanban’ boards.

D.B.: Rule #1: start with the problem, not the 
solution. Every shiny piece of new kit you see 
is a solution. It’s sometimes very tempting to 
think “How can I use this?” and risk inventing 
a problem you don’t actually have, then 
investing in technology to solve it! So start 
with the problem, then ask: “Is this actually a 
process issue; or could technology solve it?” If 
technology might be the answer, by all means 
research the existing and start-up technology 
vendors, but don’t limit yourself to LegalTech 
– one or our best investments was a shared 
inbox solution for our team called ‘Front.’

V.K.: To decide what we need, we assess 
what technology (software and infrastructure) 
ResMed already has, how it supports current 
and future needs and what value can be 
added to help achieve ResMed’s strategy. Key 
considerations include:

• What functionalities would we want the 
technology to cover

• How would the software be used: From the 
desktop, phone, smart device? 

• Would the solution integrate with other 
systems supported by our IT? Can we 
leverage on existing enterprise licenses for 
Microsoft for example?

• Who are the users: Would it only be used by 
the legal team or should other parts of the 
business access it? We would also assess the 
security, privacy and cost considerations to 
build a suitable user case.

ResMed recently implemented an electronic 
signature process via DocuSign for a variety 
of contracts. This technology not only speeds 
up the signing process, but also supports the 
environment, saves costs and increases the 
number of signed contracts that are returned 
for our records.

L.O.: The best legal technology, and 
therefore the technology which is most 
deserving of investment, is that which best 
supports the core business of the modern 
legal department. Cost savings, increased 
efficiencies and added capability are all 
relevant considerations but the critical 
consideration is how much value the 
technology can add to the core legal business, 
which in turn must always be adding value to 
the core business of the organisation in which 
it operates. 

operates with the need to manage risk. 
Risk is inevitable. It cannot be completely 
avoided. Therefore it is also essential to have 
the level of understanding of a technology 
or transaction that will allow counsel to take 
a considered view on what risk is acceptable. 
This will vary from matter to matter. From a 
counter-party risk perspective, in addition to 
understanding the core technology, counsel 
and procurement teams need to be aware of 
who is providing the particular technology 
and conduct due diligence accordingly. 
For example, it’s worthless to negotiate a 
large wholesale liability cap from a start-up 
company when in practice claiming access to 
relief under such a cap may be either many 
multiples of what the company is actually 
worth, or at least what it is able to pay.     

4. What process do you undertake 
when determining whether to 
implement a new technology in 
your in-house team?

C.S.: It’s vital to first carefully define the 
problem to be solved and what it is that your 
team and your stakeholders want to see 
improved. From there you can assess what 
the solutions are, which may involve both 
human and technical solutions. Technology 
vendors can then be asked to indicate how 
their solutions help solve your needs. I think 
the human side of the workflow involved in 
any technology is crucial. If for example, the 
system is not usable by the full range of its 
users it won’t be adopted well.

D.B.: I start with the problem first, something 
that’s actually causing pain either to the 
business, my team or my own sanity. From 
there I list out potential solutions at a high 
level then start shortlisting technologies that 
look promising on paper, prioritising the 
ones that offer instant sign up on a free trial. 
It’s critical to be able to touch and feel the 
technology through actual hands-on usage. 
Vendors asking for demos without disclosing 
any sense of price, fall to the bottom of the list. 
Test the most promising ones and compare 
their features in a table to identify the gaps. I 
avoid data lock-ins and long-term contracts; 
and prioritise integrations and a good user 
interface. Finally, I decide on one or two 
winners and run pilots during free trial periods.

V.K.: The first step is to assess what internal 
resources or software we have that could be 
utilised. For example, we’ve used SharePoint 
to create our legal site, company directorship 
listing and many other interactive tools. 

If there are no internal technologies that can 
be used, then the process is:

• Needs – Identifying needs and 
functionalities. What problem are we trying 
to resolve by implementing a new system? 
Is the system going to be used locally or 
globally? How many users? Will it be legal 
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team only access, restricted business use, 
or companywide? How does it need to be 
accessed, i.e. from phone and smart devices?

• Budget – sometimes it is useful to show the 
business cost saving and efficiency gains 
which would outweigh the budget required 
for the new technology. Most software 
requires servicing and maintenance, which 
could incur ongoing costs. 

• Integration – assessing the ability to 
integrate with other systems. Like every 
company, our organisation works with 
a number of technologies and there is 
often resistance to implementing new 
technology that has to be supported, 
internally and externally. Therefore, the 
more these systems can speak to each 
other, remove duplications and provide a 
smoother user experience the better.

• Implementation – consider implementation 
and migration from other systems and 
create a project plan.

• Assessment of potential vendors – running 
a procurement process could be a good 
way of getting a competitive offer and 
additional benefits. It is also important to 
think of ongoing support from the vendor 
and how accessible that would be. 

L.O.: For legal-led solutions, we take a 
collaborative approach. Being that our 
business is technology and especially data 
security, we have a firm grasp on the core 
drivers for any particular technology and the 
associated risks. So once that due diligence 
is complete, we let members of the team 
assess how useful the technology would be to 
them in their practice, then look at the wider 
departmental, business and financial benefits. 
Of course, internal security and IT stakeholders 

will also have particular expertise and can be 
an excellent resource to help understand the 
“nuts and bolts” of a solution. 

5. To what extent is a change in 
corporate culture required when 
adopting new legal technology? 
How have you encouraged your 
team and the wider organisation 
to embrace the adoption of new 
legal technology?

C.S.: I’ve been fortunate enough to work 
in innovative and disruptive companies, 
which means the conversation with the 
wider organisation is often straight-forward. 
Encouraging a team approach and having 
team members participate in or lead the 
process of assessing the team’s challenges and 
finding the solutions can help. Taking small 
steps rather than trying one “big bang” roll-out 
can also be useful.

V.K.: Some of our systems now require clients 
to do more via self-service portals, which 
helps them help us. For example, we have 
implemented an automated system, whereby 
a user will answer a list of questions (and 
sometimes have choices from a drop down 
menu) to determine what contract they need 
and what information should be included 
in the contract. We are currently working 
on further automating this process with 
the intent that the system will generate the 
agreement and the legal team will only have 
to review the end product. 

L.O.: Being a technology company, our 
corporate culture is one of innovation, 
collaboration and best practice. It’s my 
expectation and that of my team that we 
remain open to new ways of doing things 
and always seek to refine and improve our 

capabilities (both as practitioners and the tools 
we can leverage). We want to deliver the best 
possible outcomes for our clients. That means 
that we must at all times have a frank and 
open flow of information and ideas amongst 
the team. Without exception, each team 
member absolutely must feel empowered to 
raise their voice and suggest improvements. 
In my view, this is a fundamental tenet of 
effective modern legal practice. 

6. What approaches have you 
taken to manage the 
expectations of board members 
or senior executives in your 
organisation when adopting 
new legal technology?

V.K.: We focus on highlighting the benefits, 
efficiencies and advantages. Yet we also take 
the time to explain that no system is perfect 
and limitations exist in every new technology. 
Certain technologies completely change the 
way we work, as well as the user experience 
and the interface, which means that we 
need to factor an adaptation phase and 
sometimes resistance from team members 
and the business. There is an education and 
change management side that needs to be 
considered and built into the implementation 
process so that people have time to adjust 
and embrace the technology. Constructive 
feedback is also helpful, but with the 
understanding that a solution may not satisfy 
everyone’s wish list.

7. How do you measure the 
efficiencies brought about from 
adopting new technology? 

C.S.: This can be challenging, particularly 
if there was no measure of efficiency or 
output before adopting the new technology. 
The solution itself might help measure 
improvements over time. A sometimes 
overlooked measure of success is stakeholder 
feedback, whether informal or more objective 
(such as using a “net promoter score” approach 
which can be repeated over time).

D.B.: I think a broad measure of time savings 
would be a strong contender here. If querying 
regulations to find an answer drops from 
hours to minutes, then it’s a clear winner. If a 
machine learning engine can read a disclosure 
document and flag 80% of infringing content 
in seconds; it naturally follows that your time 
and money can be directed elsewhere. 

V.K.: Time, accessibility, transparency, 
reporting abilities and budget.

L.O.: Data is critical, but so too is honest user 
feedback and personal experience. For making 
a proper assessment in relation to efficiency, it 
would be imprudent to ignore either measure. 
Sometimes the data can obscure or skew 
the human element of human-technology 
interaction. Likewise, the human element 
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to the stage of innovation and not over-
engineer legal advice when the business is 
exploring, iterating and innovating. Critically, 
we can also re-frame our compliance and risk 
advice so that it’s more nuanced and allows 
our organisation to move forward whilst 
managing risk. Finally, we can apply the same 
mindset and approach to our own in-house 
teams and that’s where legal technology 
can support us; but only as a tool, mindset is 
ultimately more important.

D.B.: I see innovation in terms of both 
improving processes and trying new 
technologies. But given that many technology 
solutions are workflow oriented, it’s sometimes 
hard to separate the two. If for example you’re 
looking at a deal management platform, 
on one hand you have the new technology 
(ingesting, parsing contract data, auto-
generating checklists etc) but the platform 
itself has process baked into it, or at least a pro 
forma to follow; which in itself improves the 
way you might have run a deal in the past. 

V.K.: Innovation in the in-house legal context 
is a very exciting issue as it brings creativity 
and can demonstrate that legal teams can 
bring additional value to the business outside 
of traditional roles. It also allows us to be the 
players, shape new and best practices, and 
not only act as the adviser. While in-house 
teams may not have the same resources and 

can influence the data and indicate false 
outcomes. For example, at a practical level, 
the implementation of a particular workflow 
management technology may, from a data 
analytics perspective, indicate reduced 
turnaround times and deliver cost savings. 
From the human perspective, using that 
same technology may have required the user 
or users to focus less intently on their core 
task, contributing to mistakes and general 
frustration. So over the longer term, the total 
lifecycle outcomes may not be as beneficial as 
the data may have indicated.

8. How would you describe 
innovation in the in-house 
legal context? How does the 
introduction of legal technology 
support innovation in an in-
house environment? 

C.S.: Starting from a naturally innovative 
and open mindset I’m passionate about 
innovation in-house. Consider the typical traits 
of an entrepreneur; it may be easier than we 
initially think to match some of those traits 
such as resilience, tolerance of ambiguity and 
curiosity in our roles. If we then establish a 
shared understanding of our organisation’s risk 
tolerance for the proposed business activity, 
we can calibrate our advice accordingly. It’s 
also important to match the legal solution 
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access to legal specific technologies as private 
practice, there is a whole segment of work that 
can be more effectively automated providing 
savings on external and internal resources.

L.O.: At its most simplistic level, innovation 
has two key elements. The first is constantly 
seeking out new and better ways to achieve 
core outcomes, whilst also seeking to improve 
the value provided by the in-house legal 
department. The second is to look at the core 
legal department deliverables and against 
the landscape of changing technology, 
interrogate and assess the relevance of those 
outcomes. This will help to identify any new 
core outcomes that the legal department 
ought to be delivering. A good example of 
this is the development of privacy as both a 
critical legal and critical business issue. Experts 
in privacy are now well placed to provide 
front end clients with advice on emerging 
opportunities; as opposed to the simple 
management of back-end transactional or 
compliance risk.     

9. What are some of the barriers 
to innovating or achieving 
efficiencies through technology? 
How can those barriers be 
overcome?

C.S.: The biggest barrier is collectively 
setting aside the time to think, change, 
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12. How do you see technology 
changing the way in-house legal 
departments operate in the next 
5-10 years?

C.S.: We’ll have more accessible, cost-
effective ways to have and use data and 
more access to machine learning and AI as 
part of our legal output. We’ll also have much 
more collaborative, iterative, flexible ways of 
working. I don’t claim to predict exactly what 
it will look like, but I do aim to keep an open 
mind to adopting it as it happens!

D.B: The cost and implementation timeframes 
for legal technology will fall drastically in the 
next 5 to 10 years, to the point where trying 
new technologies becomes risk free. In-
house teams will identify a problem, search a 
database of legal technology tools and quickly 
trial multiple solutions to find something that 
is user-friendly and fits their needs. In the tech 
industry, many of the tools being developed 
are delightful to use. When was the last time 
you thought that about your document 
management system? 

V.K.: I expect that low complexity, high 
volume work such as simple agreements, or 
standard leases will be automated and be 
based more on computer generated products. 
I also expect that computer generated legal 
research would be more and more common 
now that most databases are online.

L.O.: I expect that many will intuitively think 
“big data”, “machine learning”, “deep analytics” 
and of course “cyber security”. All of these will 
heavily impact business, the legal profession 
and society in general. All of these will change 
the way we live our lives. But for lawyers 
specifically, I foresee positive change enabled 
by technology. Happier lawyers and, dare I 
say, happier clients. I believe we are seeing, 
and will continue to see, data security and 
productivity solutions that allow lawyers to 
work more flexibly and collaboratively, without 
needing to sit in a centralised office 10 plus 
hours a day, every day. I think we will also see 
an increase in job sharing, where technology is 
making it increasingly possible for one lawyer 
to take over matters relatively seamlessly from 
another. We will see an ever growing tide 
of information, but alongside it, we will see 
tools that allow lawyers to zero-in on what is 
most relevant to them and then tailor future 
information flows to suit their needs.  

explore and source the technology. Taking 
one step at a time, rather than attempting to 
“clear the decks” for a massive project, is one 
way to overcome this time challenge, which 
we all face.

D.B.: The cost and implementation timelines 
that typify the incumbent legal technologies 
are huge barriers to technology adoption. 
Even the newer technologies still tend to 
come with hefty implementation issues. But 
those costs and timelines are going to fall off a 
cliff over the next 5-10 years, as new entrants 
mature and start to gain traction. You see it 
in other markets where SaaS platforms for 
documents (Dropbox), project management 
(Asana), communications (Slack), support 
(Zendesk) and others can now on board teams 
of users with minimal friction, during a 30 day 
free trial and charge little more than $50 per 
user per month.

V.K.: People have to see the value for their 
own work and the organisation. 

L.O.: Opposition to change (active). 
Reluctance to change (passive). Change 
fatigue (disengagement). The first two are 
obviously detrimental and can frustrate 
efforts and erode value which would 
otherwise be realised through technological 
change. The third, change fatigue, is less 
obvious but potentially just as damaging – 
or limiting – in terms of deriving maximum 
value from technological innovation. Rapid 
or constant change will only work within a 
culture that truly embraces change. But even 
so, it is possible to reach a real or perceived 
threshold of “too much change” or “change 
too often”. When analysing technological 
innovation from a solutions standpoint, it is 
critical to question firstly, how sustainable a 
solution is (from the provider) and secondly, 
how long that solution is likely to remain 
in place and delivering real value to both 
the individual and the organisation. If both 
questions cannot be answered satisfactorily, it 
may be better in the circumstances to select 
a solution that is more sustainable or that can 
deliver better lasting outcomes. 

10. During recruitment, do you look 
for technologically competent 
lawyers? If so, what skills should 
they possess? And/or, what are 
you doing to train existing staff?

C.S.: This is crucial for me in recruitment. 
I have even been known to grill external 
advisors on their tech competency, especially 
if their advice requires a deeper understanding 
of the “ins and outs” of a digital business. 
Sometimes, but not always, the tech savviness 
of an in-house or external lawyer can be an 
indicator of how open minded and flexible 
they can be, which is increasingly important in 
a fast moving world.

D.B.: When hiring, I’m not interested 
in whether someone is technologically 
competent, but rather whether they’re 
technologically adventurous. How resourceful 
are they with existing technologies? Have 
they hacked together solutions with readily 
available tools? It’s pretty easy to get your 
team to use the core features of any decent 
technology solution, but when they seek to 
extend a system’s capability beyond what 
it was designed for, that’s where the magic 
happens. But I must admit, screening for this 
‘hacker’ mentality is not easy.  

V.K.: It has not been a focus in recruitment. 
Most existing staff are happy to engage with 
new technologies.

L.O.: Absolutely. All lawyers must be 
technologically aware, if not technologically 
savvy. Besides legal competency, the crucial 
element that I look for is attitude. In a modern 
profession and in a modern world, there is 
no place for wilfully ignoring technology. 
Technology touches almost every area of legal 
practice and certainly every industry served by 
legal practitioners. 

11. Does your team invest time or 
resources in keeping up with 
legal technology and, if so, how?

C.S.: This is something I’d like to focus on 
more, so I haven’t found a solution to this yet! 
I was recently referred to this great resource, 
which may help:
http://techindex.law.stanford.edu/ 

D.B.: Well Lexoo itself has a technology 
platform, so we basically live and breathe 
in this space. I also hand curate a legal 
technology newsletter, highlighting LegalTech 
start-ups around the world. Robert Ambrogi’s 
LawSites blog is also another great resource.

V.K.: Yes, we research new technology 
and ideas, especially in the area of artificial 
intelligence and document management. 
We also consider the ways in which our 
business works, and acknowledge the fast-
paced nature of both technology and law and 
look for solutions that answer current  
and future needs.

L.O.: I’m a big believer in saying what you 
will do, then doing what you have said. Our 
team does not just talk innovation, we live 
it. In terms of staff development, I strongly 
encourage my team to develop their 
understanding of technology and make the 
best use of the vast internal and external 
resources available to them. While at work 
and where appropriate, I also encourage them 
to explore and research personal interest 
projects around technology, the law and 
the co-development of each. The better we 
understand technology, the greater value we 
are able to derive from it and the better overall 
outcomes for our clients.    
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L aw and technology is a hot topic. When 
mulling this over, I considered my 
exposure. Having practised law for over 

20 years, I think I am well qualified to opine 
on the law. However, I don’t have a degree in 
technology and nor was I incubated in the 
world of coding that is currently engulfing 
my primary school children. My ‘tech savvy’ 
children are developing web pages and 
attend coding camps on school holidays for 
fun! Technology is infiltrating every aspect of 
our life and is increasingly prevalent in legal 
practice. It cannot be ignored and instead 
must be embraced if we are to keep up with 
our competitors, client demands, and indeed 
the newborn generations!

My life also centres at the heart of a perfect 
union between law and technology having 
been married to an IT consultant for many 
years. My husband is given a ‘gadget’ work 
allowance to explore the latest state of the 
art technology. Our home is equipped with 
numerous forms of technological devices all 
designed to make life easier, more efficient 
and fruitful. ‘In-house’ a hand held remote 
controls a number of complicated audio visual 
systems which allow the TV to be switched on 
at the press of one button. What a heavenly 
invention! Or is it? Yes it should be simple, but 
it can take a number of minutes, vigorously 
pressing the “help” button numerous times, 
together with a few expletives to finally turn 
on the TV… or not… ultimately collapsing in 
a state of despair. What is designed to increase 
efficiency has wasted time and created 
extreme frustration.

My husband says the error is with ‘the user. 
Hmmm. But he may have a point. I just expect 
the technology to work - instantly. But if I am 
not prepared to understand how it works 
or devote the time to gain even a basic 
level of understanding, how can I complain 
when the systems get out of sync and I have 
no idea what to do? In fact my ignorance 
exacerbates the situation, leading to inevitable 
discontent and potential “divorce” between 
law and technology! “Marriage counselling” 
therefore involves an element of IT upskilling 
and understanding, and that takes time and 
commitment to heal the wounds!

So too are the issues faced by in-house legal 
teams where lawyers in search of the ultimate 
instant technological solution become easily 
frustrated and, as a result, our technologists 
can face cultural resistance to change. Let’s 
face it - lawyers just “don’t have time” to do 

anything else but practise law (perhaps an 
exaggeration, but only one of degree!). We are 
incredibly frustrated when computers do not 
do as they are told! We place exceedingly high 
expectations on technological solutions – and 
why shouldn’t we given the fast pace in which 
technology advances?

We strive for intuitive easy-to-use tech 
solutions as pressures mount to be more 
productive and agile with fewer resources. 
Client demands are ever skyrocketing with 
contracts expected to be immediately spat 
from a system with all complexities analysed. 
Smart law is the new frontier. We have to 
keep up.

However technological advancement, the 
understanding and dedication to effectively 
implement new technology can take time. 
We need to seriously consider expanding 
our technological understanding, and 
ensure we are sufficiently trained to make 
the most of current and future capability. 
Technology has already freed many, including 
myself, to work flexibly with mobile devices, 
video conferencing, and remote access. 
Online dynamic in-house legal manuals and 
interactive training have assisted with on-
boarding new staff and keeping existing staff 
up to date. It can be a positive experience. We 
need to welcome technology with open arms 
and devote the time and respect it requires. 
But there are barriers.

Technological advancement comes at a 
cost; in real dollars and personal time. We 
are faced with balancing this cost against 
the productivity gained, and jousting with 
other corporate priorities. We relentlessly 
prove our value add, increasing the bottom 
line, so the business does not view us as 
a mere cost centre. The strength of our 
relationships with our business partners and 
our persuasive influencing powers combine to 
prove this critical contribution, and these are 
called to the fore when mounting a case for 
technological advancement in-house.

We have come a long way from the old 
telex machine, but in-house teams are 
naturally at differing levels of technological 
sophistication. Some in-house teams have 
used their persuasive powers to leap to 
a paperless environment so legal service 
delivery relies predominantly on electronic 
means, and all relevant paper documentation 
is scanned and stored in an online document 
management system. Original documents 
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Major law firms have sophisticated document 
management systems (DMS), and some 
in-house teams have taken a similar plunge. 
Others do not have the luxury of an IT spend 
sufficient to support an advanced DMS, 
and rely on network drives, word and excel 
spreadsheets for saving and searchability. 
There are many types of DMS available and 
comprehensive market research is advisable 
to ensure you obtain the right DMS, price, 
and support level for your organisation. 
Collaborating with your internal IT team, who 
should know the best times of year to achieve 
maximum discounts, is a wise move. You may 
also be faced with pressures to utilise, and 
enhance, existing systems.

Further the servers where documents and 
other data are stored can pose jurisdictional 
issues. This is relevant particularly for cloud 
based systems where you could find your 
documents stored in foreign jurisdictions 
where the level of data security and privacy 
laws are concerning, and governments may 
have wide data access powers. If you cannot 
contractually negotiate to insist that your data 
is kept in a particular jurisdiction and wish 
to proceed, there are some mitigants such 
as ensuring all data is encrypted, password 
protected, and minimising the time the data is 
stored on the offshore server.

Of course cyber security is critical with 
increasing cyber threats posing genuine risks 
not just for in-house teams, but organisations 
and their suppliers more broadly. Controlling 
access to electronic data is challenging, 
particularly confidential data. Locked down, 
encrypted, online data rooms are arguably the 
more secure arrangements, but not always 

may still be physically stored, but ultimately 
with broader acceptance of document 
execution by e-signatures, one can see how 
the need and associated cost for hard copy 
storage may dissipate.

E-signature platforms provide a secure verified 
method of document execution. This is utopia 
for contract execution as no more physical 
chasing of executives is required to sign hard 
copy documents, and also a dream for internal 
sign offs! However, despite various electronic 
transactions legislation (ETA) in Australia1, 
there remain legal issues surrounding 
electronic execution of certain types of 
documents, including:

• whether they fall under the ETA legislation, 
noting that the Corporations Act 2001 (Cth) 
(Corps Act) in addition to numerous other 
pieces of legislation, is exempted from 
ETA application;

• although documents can still be signed by 
e-signature without the benefit of the ETA 
legislation, law firms have various views as 
to whether e-signatures support corporate 
execution under s 127 of the Corps Act; 
and

• satisfaction of particular requirements 
such as registries that require wet-ink 
signatures2, or deeds that are stooped in 
common law tradition requiring execution 
on “parchment, vellum or paper3”.

So while there are currently some hurdles, and 
a risk based approach is required, ultimately 
any ambiguity should be clarified by 
legislation. The law needs to keep pace with 
technological change. I cannot remember 
when I last signed a deed on vellum!

practical. Our fast paced technological work 
environment can sometimes backfire. For 
example, the benefits of the auto-completion 
function on entering an email address may 
be outweighed when “send” pressed in haste 
leads to sensitive confidential information 
being transmitted to the wrong email address, 
or we automatically click on a phishing attack 
link. Technology goes a long way in negating 
human error but does not extinguish it…yet.

Innovative law firms and start-ups are offering 
a number of technological solutions to assist 
in-house teams such as platforms for matter 
management, document review, and legal 
discovery work. Predictive coding has been 
approved for document review in discovery 
recently by an Australian court4, and has 
been endorsed in other foreign jurisdictions5. 
Technology assisted review can allow relevant 
documents to be identified from a large data 
set, reviewed and succinctly summarised 
virtually instantaneously. This frees us to focus 
on the strategic implications of the output. 
Again the costs and time to implement and 
train these artificially intelligent systems 
needs to be weighed but my guess is that this 
capability will become commonplace in the 
not too distant future.

Technological change is inspirational provided 
you have patience and understanding. 
Resist angered confrontation with a piece of 
hardware, software or device that is clearly 
smarter than you – or certainly thinks it is! 
There are many tech solutions in the market 
all vying for your attention and it can be 
confronting to compare their capability and 
suitability. I have found it beneficial to build 
technological initiatives into team objectives 
and appoint one or more “younger tech 
savvy” team members to lead the charge as 
stretch targets, providing them recognition 
and exposure. Teams that can successfully 
implement will have a competitive advantage 
over those that lag behind; and while you may 
prefer not to be the first to adopt a technology 
until it is tried, tested, and more affordable, 
you don’t want to be left too far behind. 
Technological advancement reveals exciting 
potential that ultimately should reduce 
frustration and help as opposed to hinder.  

Footnotes
1  Electronic Transactions Act 1999 (Cth) and various State 

and Territory legislation.

2 Example, State and Territory land title registries.

3 Scook v Premier Building Solutions Pty Ltd [2003] WASCA 
263, [22].

4 Supreme Court of Victoria in McConnell Dowell Constructors 
(Aust) Pty Ltd v Santam Ltd & Ors (No 1) [206] VSC 734 (2 
December 2016).

5 Including the United Kingdom, Ireland and United States.
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T he in-house lawyer was arguably 
the original disruptor of the legal 
profession. Born of client dissatisfaction 

with lawyers who knew the law but not the 
business, the in-house lawyer provided clients 
with an alternative to private law firms. This 
competition from in-house lawyers caused 
law firms to change and invest as much time 
in knowing their clients’ business as they 
did the law. Over time, the legal profession 
reached a new equilibrium, with sufficient 
demand for legal services to accommodate 
the solicitor, barrister and in-house lawyer.

The legal profession is again experiencing 
disruption. Technology is now the face of 
disruption – but not the cause of it. The 
genesis of this disruption is the same as that of 
the in-house lawyer – client dissatisfaction with 
the traditional services provided by lawyers. 

Technology gives clients more options 
to solve their legal problems, potentially 
without lawyers. Technology has changed 
clients’ expectations. Ubiquitous smartphone 
technology has created the expectation that 
information and services will be available on 
demand and at our fingertips. 

In-house counsel are both client and 
lawyer. Consequently, the current wave of 
disruption presents in-house counsel with the 
opportunity to be the disruptor – but also to 
be disrupted. 

In-house counsel as disruptor
In-house counsel can influence how 
legal services are delivered, priced and 
communicated. By discussing pricing and 
requesting information on demand, in-house 
counsel can generate market demand for 
different ways of delivering legal services. The 
ever increasing range of legal service providers 
enables in-house counsel to choose providers 
that respond to changing market demand. 

The right service for the right need

The growth of legal start-ups means 
in-house counsel can choose the service 
provider that fits the particular legal need or 
commercial priority. 

In-house counsel can choose to procure a 
legal service or a lawyer. Legal talent providers, 
such as Lawyers on Demand and Orbit Legal, 
second lawyers to in-house legal teams. The 
in-house department pays for the lawyer, 
rather than the individual services provided. 
This allows resources to be increased or 
decreased as demand fluctuates or when 

large projects need to be managed. 

Similarly, for individual legal services, the 
in-house department can choose from a 
range of specialists. In addition to specialising 
in areas of law, firms now also specialise in 
types of clients, such as telecommunications 
companies (Cooper Mills), health care 
providers (Meridian Lawyers or Victorian 
Healthcare Lawyers) or aged care providers 
(Meridian Legal or Health Legal). Such 
specialist firms provide a full range of services 
required by the specialist client; from contracts 
to regulatory compliance to industrial 
relations, with the specialist knowledge of the 
industry in which the client operates.

Discrete legal products can now also be 
purchased. For example, rather than seek 
legal advice about a telecommunications 
industry standard, a telecommunications 
in-house department could purchase Cooper 
Mills’ Guide to the Mobile Roaming Industry 
Standard for a flat fee of $299. Other legal 
service providers have developed mobile 
or web applications for clients, which are 
tailored for the individual client needs and 
provide legal answers without the direct 
input of a lawyer.

The right fee for the job

Fixed fees are becoming more common and 
are calculated in different ways, including:

• fees for discrete legal services fixed and 
advertised before instructions are received; 

• fees fixed for particular stages of a matter, 
with the overall price of the matter 
depending on which stages are ultimately 
used;

• value based pricing, whereby the legal 
service provider and client discuss the 
scope and price for the service after 
instructions are provided.

Hourly rates remain the most common pricing 
method in the legal services market. Many 
clients still expressly ask for hourly rates, even 
when fixed fees are available. Hourly rates 
are attractive and simple when instructions 
are first provided and when time may be of 
the essence. However they are less attractive 
at the end of a matter, when the cost may 
not reflect the clients’ expectation and there 
may be little either client or lawyer can do to 
change the price. 

In-house counsel can disrupt the legal 
services market by discussing pricing when 
first instructing an external provider. Pricing 

INHOUSE COUNSEL  THE DISRUPTOR 
OR THE DISRUPTED?

Katie Miller

Formerly the President of the Law Institute of Victoria, 
Katie is now Executive Director, Legal Practice and 
Victoria Legal Aid. Katie is a strong advocate for change 
and innovation in the legal sector and continues to 
write and present on innovation within the legal and 
government sectors. Katie recently authored a report 
entitled Disruption, Innovation and Change: the Future 
of the legal profession. The report can be accessed via 
the Law Institute of Victoria website. 
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some legal services to fall in price, especially 
where cognitive (or artificial) intelligence 
can supplement human lawyers. The ‘per 
unit’ price of discovery, due diligence and 
compliance should fall. However, the overall 
cost of the service may not decrease at the 
same rate. Technology makes it easier to 
review large volumes of data and documents; 
consequently, discovery tasks that previously 
would not have been ordered now have to 
be undertaken. Similarly, technology makes 
it easier to create large volumes of data and 
documents – which in turn increases the 
burden of discovery and due diligence.

Information when you need it

Outside of the professional services sectors, 
information on services is available on 
demand. Through apps and web sites, users 
can monitor use of a service, such as tracking 
mobile phone data allowance; order services, 

Opportunities and challenges – the response is the same
Whether in-house counsel wants to be a disruptor or avoid being disrupted, the response is 
the same. The in-house counsel must: 

• Know what you do, why you do it, how you do it and for whom you do it – map the legal 
services you provide and procure. Break each process into a series of steps and identify 
opportunities for improvement for each step. Consider what and who is best placed to 
provide each stage of a service - technology or human; off-the-shelf product or bespoke 
service; lawyer or not; in-house or external; specialist or generalist. 

• Collaborate – consider whether your team has all of the skills required to satisfy the legal 
needs of your company. If the answer is no, consider where you can access those skills, 
either within your organisation or externally. Keep an open mind to providing legal services 
in collaboration with people from outside the legal profession.

* Start and end with the client – identify opportunities and improvements from the 
perspective of your company, not yourself or your team. Be brutally honest and ruthless in 
identifying opportunities that will save your company money, time or risk; even if it is not 
in the short-term interests of your team. Ask your internal clients what they do and do not 
like about the legal services you provide and procure. Collect data and monitor how your 
clients use your legal services and use that data to change the way you deliver services.

should be a topic that is discussed whenever 
the scope of the service or instructions 
are changed. Yet the discussion should be 
proportionate to the nature of and budget 
for the service. Conversely there is no point 
in negotiating a value based fixed fee for a 
relatively small piece of work that is likely 
to fall within a certain range of prices, even 
where hourly rates are used. 

It does not follow that there is no discussion 
in such matters. For small pieces of work, it 
may be sufficient to confirm that hourly fees 
are appropriate and the anticipated price 
range will be comparable to that provided 
previously. Such a conversation demonstrates 
to both client and lawyer that price is 
negotiable and that hourly fees shouldn’t be 
presumed as the perennial norm. 

Technology provides the opportunity for 

such as transport or restaurant bookings; and 
access a range of information such as bank or 
tax statements. The technology behind these 
changes is not particularly complex and exists 
in a variety of industries and sectors. Yet the 
changes have been slow to reach the legal 
services market, where clients are dependent 
on lawyers to provide information about a 
matter and most communication still occurs 
over email.

When choosing a legal services provider, 
in-house counsel should ask how information 
will be communicated and whether the 
in-house legal team will be able to access on 
demand updates and information about the 
matter. If the budget for the legal service is 
sufficiently large, the legal service provider 
may be prepared to develop a bespoke 
communication channel (such as a portal or 
app) for the matter.

In-house counsel as disrupted
Disruption is occurring throughout the legal 
services market and anyone can be disrupted 
– from the largest law firm to the smallest 
start up. In-house legal departments are 
not immune.

As clients, in-house departments have greater 
options for meeting their legal needs. So 
too do the clients of in-house counsel; their 
employers. Organisations can use technology, 
such as cognitive computing, for high volume, 
data intensive and/or transactional work that 
is currently performed by human lawyers. They 
can also use a combination of external legal 
service providers to meet their legal needs, 
either to complement or replace all or part of 
the in-house legal team. Finally organisations 
can use off-the-shelf legal products, such as 
standard form agreements and contracts, 
rather than briefing this work to an in-house 
legal team.  
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T here is one thing that nearly all 
companies do that they should not. 
They require their in-house lawyers to 

approve decisions. Legal teams should not 
be asked to approve anything. This may seem 
counter-intuitive but there are good reasons 
for it.

Many companies implement policies that 
require the business operators to obtain 
the “sign-off” or “approval” or “tick” from the 
Legal team. However, requiring the lawyers 
to approve matters is dangerous especially 
if the organisational strategy is to be highly 
competitive in the market; a desire that 
is core to most companies. There are two 
fundamental flaws with requiring legal to 
approve a decision. 

1. Not all lawyers are great strategists
When the lawyers are required to approve 
a certain course of action the company is 
putting the legal team in charge of strategic 
direction. That is, the lawyers are deciding 
whether the company will take a particular risk. 
Most lawyers do not have business degrees, 
do not have MBAs and do not have any formal 
training in strategy so why then do companies 
inadvertently ask their lawyers to be in charge 
of strategy? The reason is comfort. It feels safe 
from a governance perspective to ensure that 
legal have approved all decisions. It feels like 
a safe control and it is simple. Boards tend to 
gain reassurance from these guardrails and in 
their minds it will stop the “cowboy” behaviour. 
However, this approach carries the risk that 
significant opportunities will be missed that 
would otherwise have been safely taken. It 
breeds conservativism at the cost  
of opportunity. 

2. Competing interests 
ruin collaboration 

Legal approval creates tension between 
the legal team and other departments 
because, despite being colleagues, both 
sides are arguing over a course of action with 
very different incentives. The commercial 
team is incentivised to be bold, to be 
brave and to venture into the unknown. 
Bonuses and targets incentivise them to 
take risks. Conversely, the legal team are 
rarely incentivised in that way. Lawyers are 
encouraged to be independent and as a 
result they often default to conservatism. In 
this scenario, the lawyer has no upside to do 
anything else but say, “No”. 

Therefore, to summarise, the vast majority of 
companies place lawyers in charge of strategy 
without appropriate qualifications and with 
an incentive to be highly conservative. While 
these interests remain juxtaposed, these two 
teams will always struggle to collaborate. 
It is not the perfect recipe to drive a highly 
competitive business. 

A Brave New World 
– remove the word “Approved”
An alternative model is to release the lawyers 
from the shackles. Stop forcing them to be 
conservative. Give them the freedom to be 
helpful business partners and not force them 
into being the ‘police’, the ‘gatekeeper’, the ‘wet 
blanket’, the ‘mood hover’, the ‘handbrake’ and 
all the other names thrown at them because 
of competing interests. 

There is a way to create perfect relationships 
and allow the company to safely take bold risks 
with one very simple change; to insist that the 
lawyers only give advice and that the approval 
is taken by the business, not the legal team.  
In this model, the word “approved” or “sign 
off” is avoided by the legal team. The lawyers 
provide their advice in colour; green, amber or 
red. The business then decide whether they 
wish to take the risk. If the advice is Amber or 
Red the business need to obtain the approval 
from the commercial person that the legal 
team designates (or set by delegated authority 
limits). This is a very simple concept but it is 
a fundamental change from the traditional 
decision-making process mentioned above. It 
was invented by the author and is known as 
“Sophisticated Risk Taking”. 

There are some fears that may come to mind 
but these are unfounded:

1. Myth No.1: “People will try to circumvent 
policies” False. We find that people 
generally do not wish to break policies 
they normally do so as a result of being 
frustrated. This system removes frustration.  

2. Myth No. 2 “The level of compliance will 
go through the roof because the business 
people will simply ignore advice and proceed 
headstrong if they receive an amber or 
red rating.” False. The opposite is true. 
Basic psychology dictates that people 
do not wish to expose their company to 
unnecessary risk. In all cases, a wonderfully 
productive discussion occurs where people 
work collaboratively to ensure that the risk 
is green or light amber before proceeding. 

THE ONE WORD INHOUSE LAWYERS 
SHOULD NEVER USE

Jason Ryan

Boasting extensive international business 
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about helping other lawyers to become better, 
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Jason was a panelist at ACC Australia’s 
Victorian Corporate Counsel Day 2017.

acc_journal_mar17_V2.indd   16 8/03/2017   1:51 PM



acla.acc.com

17VOLUME 27, ISSUE 1  AUTUMN 2017

embedded throughout the organisation, 
it generates a mindset of how to approach 
different type of risks by working with, not 
against, the legal team.

3. With the removal of the tension 
between operators and legal 
adviser, creativity is fostered 
– When the operators know they are 
receiving advice from their advisers (and 
not a conservative “go or no go”), both 
parties tend to become creative. 

In summary, an organisation can set itself up 
to develop an improved culture towards risk, 
be more compliant, and be more creative all 
through the simple act of removing the word 
“approve” from their lawyer’s vocabulary – a 
very simple but very effective technique.  

the fundamental part of the lawyer’s job 
is done. The next stage is to ascertain 
from many opinions what the reasonable 
consumer would think; the lawyer being 
one, the judge being another. Why then 
do companies insist on the opinion of just 
one person when in fact the question is 
one that many people should answer? The 
best people are often those with better 
insights into consumer behaviour, such 
as a consumer insights team. Therefore, 
that group of people are far better placed 
to approve a decision based on the 
reasonable person test then one individual 
lawyer who has no training in the area.

2. It drives a culture of taking risks 
in a sophisticated way – Once the 
concept of Sophisticated Risk Taking is 

Benefits
The benefits from a model where legal 
advisers advise, but do not approve, has 
significant benefits, three of which are:

1. The right decisions are made 
by the right people – In many 
situations, the infamous “grey area” of 
legal interpretation is wide. The ability 
to ascertain the extent of the grey (or 
amber) is the decision of the lawyer but 
the decision to proceed on a light amber is 
a strategic decision. Obviously, the author 
strongly discourages any intentional 
breaking of the law (a red) but many 
situations have a vast middle ground of 
amber. For example, often the legal test 
is very simple. It may be, “what does the 
reasonable consumer think?” At that point, 
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A blockchain is a distributed ledger system 
with a few distinguishing elements1:

• A public record: the fact the transaction 
took place is visible to all, even though 
individual elements of the transactions are 
encrypted and not publicly visible.

• Unchangeable: blocks and the blockchain 
are not changeable. This allows you to see 
the full history associated with the ledger 
such as the full chain of title changes.

• Proof of validity: blocks are added to a 
blockchain by a consensus-based proof of 
validity. The blockchain network includes 
a way to prove validity – sometimes also 
referred to as “proof of trust” – that replaces 
a central controlling authority.

• Can run apps: blockchains can serve 
as a platform on which code can be 
executed and apps can be run. In 
other words, blockchains can process 
transactions, not simply store information 
about transactions. 

Calling it “THE” blockchain implies there is just 
one. In fact, many blockchains are possible 
and many have been developed. Bitcoin is the 
most famous of these, but another greater 
example is Everledger, which tracks diamond 
certification and transfer. 

Current impact on in-house lawyers
Blockchain is still very much an emergent 
technology, and as such, in-house legal 
exposure to this technology is more isolated 
than mainstream. Some in-house lawyers 
might have been asked to provide advice with 
transactions that involve bitcoin transfers and 
to handle disputes around cryptocurrencies.

In October 2016, the Commonwealth Bank 
announced a global trade transaction 
between CBA and Wells Fargo using 
blockchain and smart contracts. The 
transaction involved a shipment of 
cotton from Texas, USA to Qingdao, China, 
using a distributed ledger to record and 
facilitate the trade.

In May 2016, Westpac arranged Blockhack 
16 in which external vendor partners came 
together to create, build and pitch solutions 
using blockchain technology.  

Elsewhere in the Australian market, there 
have been a number of high profile 
announcements by companies exploring 

I t seems every few weeks our industry is 
told of an emerging disruptive technology 
that’s going to change the world and make 

every lawyer redundant. The hype cycle has 
shortened from years to weeks to days. In 
this noisy space, it’s hard to discern what is 
truly transformational and what is simply 
marketing spin.

The blockchain was just one of many so-called 
“ground-breaking” technology stories of 2016. 
An important question for all in-house lawyers 
to ask is whether this invention is actually 
breaking new ground or just loosening the 
soil? In my view, the blockchain sits more on 
the earthquake, rather than the rose planting, 
end of the spectrum.

This article will seek to explain what the 
blockchain is, the current impact on in-house 
lawyers, the future impact on the law and 
business and explain the things you should be 
doing now to prepare for the future.

What is the blockchain?
Trade is at the heart of all commerce. A trade 
is where two or more parties exchange things 
of value. When my daughter goes to the 
local grocer to buy an apple with cash, that 
exchange is recorded with a receipt noting 
the transaction details. With more complex 
exchanges, physical ledger entries are made 
and/or contracts are drawn up to ameliorate 
uncertainty and make each party accountable. 
For the past 200 years, lawyers have had a 
key role in drafting and if necessary, litigating 
these contracts. 

Technology now enables us to record 
these transactions in digital ledgers. These 
ledgers are not stored in a central database 
but are rather ‘distributed’ across all market 
participants. In other words, the record is 
held by each of the users of the network, 
and each user’s copy is updated with new 
information simultaneously.

Distributed ledgers enable transactions or 
records to be traced and authenticated over 
the internet safely, swiftly and securely, and 
without the need for an overarching central 
authority. The ledger may be used to register 
any transaction involving the exchange 
of something valuable, such as rights to 
payment, or ownership of property, 
including cash, currency, real property and 
intellectual property.

EARTHQUAKE OR ROSE PLANTING 
WHAT’S THE TRUE IMPACT 
OF THE BLOCKCHAIN?

Joel Barolsky

For the past 28 years, Joel has helped law, 
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blockchain. For example, the ASX is building a 
market based on blockchain. Australia Post 
has also revealed that it is looking at how 
blockchain could be used 
in verifying identity and performing 
registry accreditation functions and has 
made a submission to the Victoria 
Electoral Commission on the use of blockchain 
for e-voting.

Thomson Reuters has been looking 
at blockchain on a number of fronts, 
participating in the Hyperledger project and 
announcing that it will be the first technology 
and media partner to join the R3 global 
banking blockchain consortium. 

Future impact on in-house lawyers
It’s not hard to imagine a profoundly different 
world for lawyers, both in-house and in law 
firms, where most trade is transacted bi-
laterally without intermediaries like banks, and 
is governed by immutable public ledgers, not 
hard copy contracts. You would imagine most 
businesses and government agencies would 
favour a blockchain system that promises 
improved speed, enhanced ease-of-use and 
lower costs of transactions. 

As Allens Linklaters, in their excellent 2016 
report Blockchain Reaction, stated, “Our 
prediction is that distributed ledger technology 
will fundamentally reorder the mechanics of 
financial and other transactions. Businesses 

will need to decide now to what extent they 
will participate and invest in its ongoing 
development.” 

There are other areas where in-house legal will 
be impacted:

• Use of cryptocurrencies in payments and 
asset valuations.

• Use in proof of title and change of 
ownership from creation.

• Proof of authenticity, e.g. the Don Bradman 
signed bat in the boardroom might be 
authenticated and tracked by means of a 
blockchain. Provenance would be shown 
by the blockchain ledger, not by a letter of 
authenticity.  

• Validation and management of identity.

• Chain of custody e.g. original documents, 
confidential materials or evidence are 
gathered and tracked in a blockchain 
system rather than relying on testimony. 

Kennedy and Monahan note that as 
blockchain ledgers and systems become 
more common, lawyers will need to know 
that they exist, the possible evidence they 
create and how to handle that evidence. 
Discovery requests will need to take into 
account the possibility of blockchain systems 
and what specific information to request. Most 
important, lawyers will need to know how to 
explain to judges how blockchains work and 
why they can be relied on. 

Preparing for the future
Given the profound changes that the 
blockchain might create, the first step is to 
understand the basics of distributed ledger / 
blockchain technology. There are numerous 
books, Slideshare packs, podcasts, seminars, 
LinkedIn Groups dedicated to this topic. A 
simple Google search will get you going.

The second step is to engage with your 
organisation’s digital strategy experts and ask 
to participate in their blockchain deliberations 
and experiments. Westpac’s Block16 
mentioned above is an excellent example of 
co-creating blockchain opportunities with 
vendors. Why not organise a blockchain 
hackathon in your organisation with your 
external law firms and others?

The third step is to stay abreast of the likely 
impact of blockchain on your specific industry. 
Financial services are likely to be more heavily 
impact than tourism. Notwithstanding, 
tracking industry-based technology trends, 
both here in Australia and overseas is essential. 
It may feel like rose soil tilling now, but you 
better be prepared for the earthquake.  

Footnotes
1 Sourced from Kennedy and Monohan, “Lawyers Get Read, 

There’s a Blockchain Coming”, ABA Law Practice Today, 13 
January 2017
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Most people make the mistake of 
thinking design is what it looks like. 
People think it’s this veneer – that 

the designers are handed this box and told, 
‘Make it look good!’ That’s not what we think 
design is. It’s not just what it looks like and feels 
like. Design is how it works.”– Steve Jobs

What is design thinking?

Keen observers of the zeitgeist might have 
noticed a couple of words recently trending 
heavily in the legal world – “design thinking”. If 
it’s not already on your radar, then 2017 may 
well be the year that corporate legal teams 
can’t avoid it. And it’s worth listening – design 
thinking can not only help you effectively 
identify and solve problems but also shed light 
on the wider process of how to work better. 

As ever, The UK Financial Times was early 
to the party during last year’s Innovative 
Lawyers Summit with a session on applying 
design thinking to legal services. Similarly, 
LexisNexis have been pushing the topic 
with at least three separate pieces and a 
couple of seminars on design thinking in the 
last 12 months. Deloitte and PwC are both 
regular commentators on design thinking 
and it’s a well-established topic on the legal 
consultancy landscape. So what’s this all about 
and how does it help in-house lawyers.

Design thinking has been a mantra in business 
schools for more than a decade and that’s 
probably a good place to start for a definition. 
“It means taking a creative, experimental, and 
user-centred approach to how we provide 
legal services,” according to Margaret Hagan, 

Director of the Legal Design Lab at Stanford 
Law School’s Centre on the Legal Profession. 
To pull this apart a little more, this means it’s 
an approach to solving the problems of clients 
(whether internal or external) centred on us as 
human beings. It’s about finding solutions that 
are genuinely useful rather than just coldly 
analytical. It draws upon logic and reasoning 
but also imagination and intuition to create a 
beneficial outcome. 

“Competing is no longer about creating 
dominance in scale-intensive industries, 
it’s about producing elegant and refined 
products and services in imagination-intensive 
industries. As a result, business people don’t 
just need to understand designers better, they 
need to become designers” – Roger Martin, 
author of The Design of Business

The elements of design thinking
Design thinking offers a framework to think 
differently about the problems we’re trying 
to solve and come up with new solutions. 
Though this is to some extent a process, it’s a 
fluid rather than prescriptive one. I’d pick on 
three things to highlight: 

1.  Framing the problem 

Design thinking recognises that we often 
fail not because we arrived at the wrong 
solution but because we identified the wrong 
problem. To avoid this, our solutions need to 
be focused on the insights and needs of a 
particular client – or a composite version of 
multiple clients. This requires empathy to find 
the right problem to address. The best creative 
solutions come out of the best insights 
into human behavior, coming from both 
observation and conversation. 

A crucial part of this process is to reframe 
the problem – generating a change in 
perspective. It was Albert Einstein who said, “If 
I had an hour to solve a problem and my life 
depended on the solution, I would spend the 
first fifty-five minutes determining the proper 
question to ask, for once I know the proper 
question, I could solve the problem in less 
than five minutes.”

2.  Generating ideas 

This is about solving the problem in multiple 
ways. Design thinking teaches us that the 
start of this is more of an attitude than a 
process: in other words, be curious. There’s 
something interesting about everything and 
endless curiosity is often the key to ultimately 

DESIGN THINKING  A NEW COMPETITIVE 
ADVANTAGE FOR LEGAL TEAMS?

Simon Harper

As co-founder of Lawyers On Demand, Simon 
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2015 FT Legal Innovative Lawyers Awards for 
a decade of “sending shockwaves through the 
legal industry”. American Lawyer Magazine 
named Simon a top 50 innovator of the last 
50 years – one of only three UK lawyers to be 
recognised as such.

“

Growing up as the son of a designer 
and despite my failure to genetically 
pick up the drawing skills, I found 
myself accidentally introduced to the 
concepts of design thinking as part 
of my upbringing. Without being 
conscious of the influences, I used that 
background when conceiving, building 
and growing Lawyers On Demand 
(LOD). Over a ten year period, some of 
those principles helped us take LOD 
from a scribble in a notebook to a 650 
lawyer business across eight offices. 

acc_journal_mar17_V2.indd   20 8/03/2017   1:51 PM



acla.acc.com

21VOLUME 27, ISSUE 1  AUTUMN 2017

getting to a well-designed solution. Also, 
a willingness to break the rules and not be 
compliant – something that doesn’t always 
come easy to lawyers. 

The most common way of generating ideas 
is through brainstorming. This technique was 
first described by Alex Osborne in his 1953 
book, Applied Imaginations. His method of 
generating ideas relied on two principles: (1) 
generating a large quantity of ideas and (2) 
holding back judgement so that participants 
did not censor the wilder ideas. These still hold 
today. In brainstorming, the piece that often 
gets forgotten is processing the outcomes. 
Ideas should be counted, categorised and 
voted upon. This then gets you to a shortlist 
to test. 

3.  Try and test

Lawyers have a tendency to want everything 
to be perfect (and ideally risk free) before we 
release it to the world. Design thinking asks 
them to replace that potential for analysis 
paralysis with a bias to action – replacing the 
worrying and pondering with just doing it and 
seeing what happens. 

In creating LOD, we were initially forced to 
do this by lack of time and resources. But 
ultimately, this process of launching, testing 
and iterating has been an enormously positive 
one. Learning by doing has benefitted not 
only our lawyers and clients, but our business 
as a whole. 

Design thinking as a framework 
for innovation 
So, why does all this matter now? Well, law is 
a profession well-placed to reap the benefits 
of design thinking. It can give us a framework 
to test new ideas without the tyranny of an 
“innovation department” and without big 
budgets or lost time. 

Stanford University's Margaret Hagan has 
recognised this and recently released the first 
working version of her book, Law By Design. 
True to design thinking principles, the book 
is not only full of inspiring images but is also 
released as a prototype with more details to be 
added later, depending on reader feedback. 

Perhaps closer to home for corporate 
counsel, the design thinking session at the 

FT Innovative Lawyers summit was covered 
by Rochael Soper Adranly, General Counsel 
at IDEO. When focussed on the ease of 
implementing design thinking in a corporate 
legal department, Rochael made it clear that it 
is not a complex management methodology 
but neither is it crazy blue-sky thinking. Within 
her own legal team it had allowed them to 
service internal clients with answers that were 
not just closer to what they were looking for 
but also faster and more effective. 

Innovation and change is not of course 
restricted to our business lives. One of the 
beneficial side effects of participating in 
design thinking can be a personal one. The 
most popular class at Stanford University is 
not a business or computer science topic. 
It’s called “Designing Your Life” and has now 
spawned a bestselling book of the same 
name. It uses design thinking principles to 
tackle the more individual questions that each 
of us have, particularly around work – it’s an 
engaging and enlightening read. Who knows, 
design thinking could lead you not just to 
better ways of working but to a whole new 
phase of your career.  
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In 2011, Marc Andreessen, the co-founder 
of Netscape, wrote the widely acclaimed 
essay ‘Why Software is Eating the World’ 1. 

The key message from that essay, and the 
commentary it inspired, is that software 
has evolved from having no part of most 
businesses, to becoming a way to run your 
business… and now, increasingly, will be 
your business.

But surely the imperative to become a software 
business can’t apply to the legal profession, 
can it? This article briefly explores the titular 
question, and considers how this business 
trend might apply to the corporate legal world 
and its implications for in-house lawyers.

BigLaw2 and Software

Let’s start by looking at what so-called 
BigLaw is doing with software and explore 
whether BigLaw (‘firms’) are becoming 
software businesses.

On the whole, firms are increasingly using 
a range of software products to run their 
business. The diagram below – provided by 
Sam Nickless, the COO of Gilbert+Tobin – 
provides an interesting perspective on the 
gradual penetration of technology in firms.

However, does the internal use of software 
and other technologies signify that firms are 
becoming software businesses? What does 
being a software business actually mean? It 
involves many things, but the very essence 
of being a software business is providing 
software for customers to use. So, the critical 
question becomes: are firms providing software 
to clients in addition to legal services?

Online legal services – like Baker McKenzie’s 
Law in Context, Allen & Overy’s aosphere and 
Pinsent Masons’ Out-Law – have been on offer 
for many years. Also, in recent times, a number 
of firms have established R&D/innovation 
units and some are increasingly collaborating 
with Legaltech3 and NewLaw4 businesses. 
These are excellent examples of firms starting 
to think and act more like software companies 
but typically fall short of the above definition 
of being a software business.

But how can firms be expected to develop 
software for clients when it is a difficult task 
even for technology companies whose core 
business is software? My experience, as 
VP Technology Products for a compliance 
firm, is that it is achievable if you have the 
right resources. Leading a team of software 
engineers, data scientists and product 

Peter Connor

After a diverse and global in-house legal and 
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managers, we developed compliance 
platform software, databases and a predictive 
analytics tool. The availability of new software 
development platforms and techniques make 
it possible to develop some software quickly 
and inexpensively – often without the need 
to write code. There is also the option to 
outsource software development or to just 
distribute existing software.

Despite the challenges, an increasing number 
of global firms have started to offer software 
to clients. Examples include SeyfarthLink5 
collaboration and matter management 
software supported by Seyfarth Consulting 
to provide customised solutions for clients. 
DLA Piper has partnered with Exari to provide 
DocGen software to clients by adapting a 
popular software business model and calling it 
‘documents as a service”6.

Australian firms are also starting to get in on 
the act. Minter Ellison recently announced its 
ME Taskflow7 matter management software. 
Corrs created a client technology solutions 
team which developed for clients an app 
called Corrs Crisis Covered and a collaboration 
platform called Corrs Collaborate. According 
to Berys Amor, the Corrs CIO, “we’re moving 
from just being a provider of legal services to 
…. giving them a tool they can use to improve 
their business process and we’ll slot legal 
services into that.”8 

It’s important to note that it’s still very early 
days for firms providing software to clients. 
Not surprisingly, most of the software being 
provided is intended to facilitate the core legal 
services business. But firms that I speak to no 
longer scoff when I ask them whether they’re 
planning to become a software business. 
Once firms understand the compelling 
business reasons, it’s likely that they will 
increasingly provide clients with software 
in addition to services. Expect this trend to 
accelerate given the rewards in the software 
business for ‘first movers’.

Legaltech, NewLaw and others
Providing software to clients may be 
relatively new for firms but for many NewLaw 
providers it is a fundamental part of their 
business model and their value proposition 
for clients. Axiom – a global NewLaw 
pioneer – offers clients a comprehensive 
contract management software solution 
called Iris. Riverview Law provides clients 
with dashboards and knowledge automation 
software using Kim AI technology. In Australia, 
Plexus, Hive Legal and Lexvoco are examples 
of NewLaw businesses offering in-house 
lawyers software products in addition to legal 
and other services.

The explosion in the number of Legaltech 
companies confirms the commercial 
attractiveness of supplying legal software. 

According to AngelList9, there are almost 
1500 Legaltech start-ups, roughly doubling 
in number every year. Most Legaltech 
companies, especially in Australia, target firms. 
However, there are an increasing number of 
Legaltech companies supplying software to 
in-house departments including U.S -based 
companies like Mitratech and Onit, and local 
players like Xakia and Yarris. Then there are the 
‘others’, like Thomson Reuters that provides 
in-house departments with a comprehensive 
suite of software products in addition to LPO 
services from their Pangea3 acquisition.

Relevance to in-house lawyers.
Based on the developments outlined above, 
in-house lawyers can expect to be offered an 
ever-increasing and diverse range of software 
and ‘non-traditional’ services from firms and a 
variety of other businesses. So, what does all 
this mean for in-house lawyers?

Until now the choice of an external legal 
service provider has largely been based on 
legal expertise and the personal relationship 
with individual lawyers. Increasingly, that 
choice might also need to take into account 
software and other services offered by a firm 
or NewLaw business. This will be even more 
relevant if you have no technology budget 
and the software is being offered 
for free.  However, beware the free lunch! 
Will you be able to use the software provided 
by one service provider if you want to engage 
additional service providers? If so, will it still 
be free and remain a viable option? What 
happens if, after your legal and business 
colleagues have become accustomed to 
using the software, you want to stop 
obtaining legal services from the provider  
that supplied the software? 

Choosing legal service providers – even if 
it becomes more complicated – is within 
the comfort zone of in-house lawyers. But 
choosing whether to adopt software, what 
software to adopt and who to source it from, 
is unfamiliar territory for most. There are many 
potential traps in software procurement and 
deployment and the organisational impact 
is typically significant. To compound the 
challenge, the best options for legal services 
are almost always local but the same may 
not necessarily be true for software. In-house 
lawyers may benefit from independent 
guidance from those with technology 
expertise to develop a technology and data 
plan that allows you to pro-actively decide the 
right software to use from the right source at 
the right time.

What can in-house lawyers do?
It is imperative that in-house lawyers start 
taking steps now to take advantage of, and not 
be overwhelmed by, the ever-increasing range 
of technology on offer. Here are just a few of 
the things that I recommend to my clients:

• Increase your individual and team 
technology competence – you don’t 
necessarily need to learn how to code but 
it helps to at least try using a variety of 
tools available to improve efficiency and 
effectiveness. Enhance team competence 
by enlisting help from someone in IT or 
hiring tech-savvy employees or consultants. 
As the recent UNSW Law School Hackathon 
reminded me, it is possible to develop some 
excellent technology solutions quickly and 
inexpensively in-house. 

• Enhance your knowledge of technology 
– taking the time to learn about software 
and the technology industry will not 
only help you make smarter software 
selection decisions, it will also help you 
and your team to start thinking more like 
a software business and how you can 
‘productise’ your services.

• Develop ‘non-traditional’ skills – with all 
the hype and media focus on technology, it 
is sometimes easy to forget that technology 
is just one means to innovate and add 
value. There are a range of other ways to 
do that, involving non-traditional skills 
which you can develop internally through 
training or that you can procure as 
consulting services.

Conclusion
Will firms become software companies? Most 
will not, of course. The only certainty is that 
software will become a more prominant factor 
for you and your colleagues. It will become 
‘your business’. When software is eating the 
world, the key point for in-house lawyers is to 
think beyond the law. Consider how you can 
use technology and non-traditional skills to 
add value for your business colleagues and 
then partner with firms, consultants and other 
companies who can help you achieve that.  

Footnotes
1 Wall Street Journal August 20, 2011

2 BigLaw definition see http://www.beatoncapital.
 com/2013/12/recognise-newlaw-firm/

3 LegalTech refers to software and technologies for use in the 
legal profession

4 NewLaw definition see http://www.beatoncapital.
 com/2013/12/recognise-newlaw-firm/

5 http://www.seyfarth.com/seyfarthlink  

6 https://www.dlapiper.com/en/uk/news/2016/12/dla-piper-
 partners-with-exari/

7 http://www.minterellison.com/news/Media-Release-ME-
Taskflow-named-Innovative-Project-of-the-Year-by-the-
International-Legal-Technology-Association/

8 http://www.cio.com.au/article/599541/corrs-chambers-
westgarth-amor-provides-technology-results-human-
approach/

9 https://angel.co/legal
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automated NDAs involved a lot of 
stakeholders, so our team included a project 
manager who worked with vendors and 
in-house counsel, and in-house counsel 
who worked with departments across the 
enterprise. Internal teams of web designers 
and testers also aided us. 

The lawyers were on board right away; as the 
people responsible for processing over 1,000 
NDAs annually, they were receptive to tools 
that would make their jobs easier. Working 
with the IT department also went smoothly. 
Adobe has an IT team dedicated to meeting 
the needs of its legal department, so our 
engineers were already familiar with legal 
vocabulary and compliance issues. If we’d 
lacked that technical resource, the experience 
of working with the IT team would have been 
similar to that of working with third party 
vendors – and that didn’t go so smoothly. 

Lead your vendors to your vision

The third party content management system 
vendors had trouble understanding what we 
were trying to achieve. They had difficulty 
grasping the reasons behind our requests for 
certain functions and were hesitant to push 
the technology as far as we wanted. At the 
same time, the legal department was new 
to the process of developing applications, so 
we had to learn to ask for what we wanted in 
ways that made sense to the people who were 
actually building our tool. We had to teach 
lawyers how to talk to engineers, and we also 
had to teach engineers how to talk to lawyers.

Remember, digital is different 

We modelled the first version of the digital 
NDAs on our paper agreements, which were 
up to 12 pages long. We were still thinking in 
terms of a traditional approach, but to achieve 
real streamlining, we had to do more than 
simply replicate a paper process. We had to 
question everything, examine each section 
of the NDA template to see if it was really 
necessary, and evaluate the risk of leaving it 
out. We also had to translate every section 
from legalese to plain English so users could 
easily scan the agreements and sign them 
with confidence. 

Involve users early and often, 
and be prepared to revise

Users quickly let us know that the new tool 
was too long and complicated, so we cut out 

In-house counsel are under pressure to 
do more with less, while working with 
legal processes that don’t always allow for 

shortcuts. We juggle urgent deadlines, shifting 
priorities, and putting out fires, and we do it 
with little administrative support. Sometimes 
it seems the only way to serve the opposing 
demands of business productivity and legal 
excellence is to spend more hours on the job.

But working longer hours isn’t a sustainable 
path. Instead, in-house counsel can look 
beyond the doors of the legal department  
to find technology to help them streamline 
their work. 

That creates another challenge: keeping 
up with a rapidly evolving technology 
environment. The good news is you don’t 
have to be a technologist to automate  
your work – you just need to understand  
the concepts. 

At Adobe, we transitioned from using 
traditional NDAs to using mutual NDAs that 
are pre-signed and executed electronically. 
Our plan was to create modular content 
accessed via a customisation workflow that 
would allow a sales rep to grab the pieces 
of an NDA relevant to her work, a financial 
analyst to grab others, and an 
office administrator to grab yet others. A 
visitor, partner, or vendor would only have to 
click on the signature field to electronically 
sign the NDA, via Adobe Sign, and then it 
would be archived. All this would occur 
without the legal department ever having  
to handle the NDA. 

As in-house counsel, our lawyers did not have 
a lot of experience in leading technology 
efforts. We had one big advantage, however – 
as a software company, we had experienced 
people in-house that helped us reach our 
goal. And while the project generally went 
smoothly, we did learn some important 
lessons we will apply to our next project. 

Start simple

Preparing simple agreements like NDAs 
and small vendor contracts eats up a lot of 
time for in-house counsel. Because these 
types of agreements are low risk and high 
volume, they’re a good place to start a 
streamlining initiative. 

Assemble a development team

The transition from conventional to 

Dan Puterbaugh
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service vendors, office supply dealers, and IT 
manufacturers.  These types of transactions 
can all be automated, or “self-executing.”

Some parts of contracts require litigation 
to enforce, such as indemnity clauses that 
protect a reseller from claims arising from 
faulty products. Obviously, agreements 
like these cannot self-execute, so a smart 
contract cannot cover the entirety of such 
an agreement (although it may be used for 
pieces of it). 

From cryptocurrency to 
commercial contracts

A contract is an agreement on terms between 
two parties – and while a smart contract can 
easily be used to describe those terms, how 
does an automated system prove exactly 
which parties agreed to them? Only recently 
has there been a technological way to answer 
that question: blockchain.

A blockchain is most often defined as a public 
ledger of bitcoin transactions. It is constantly 
growing as ‘completed’ blocks are added to it. 
The blocks are added in chronological order. 
Together, the chain of blocks can contain a 
large amount of information, and a block can 
only be changed if all the preceding work is 
changed as well. In addition, the blockchain 
is shared across multiple computers, each of 
which can correct and update blocks in the 
others.  That makes tampering difficult, at best 
because any computer that is hacked will be 
automatically corrected by the others. 

all questions that weren’t absolutely necessary. 
The user acceptance numbers rose, proving 
that the fewer the questions, the more likely 
people were to answer them all accurately. 

The use of mutual, pre-signed, and 
automatically executed NDAs has improved 
efficiencies for both our company and 
partners significantly, so now we’re now 
looking for other ways to use technology to 
increase our efficiency. 

Discussions about increasing the efficiency 
of a legal department usually raise questions 
about smart contracts. There’s still a lot of 
skepticism about this new type of contract.  
After all, many legal departments are 
still entirely paper-based. However, as an 
innovative company, we believe in staying 
focused on the next generation of technology.  
So an investigation of smart contracts is a 
worthwhile use of our time. 

Contracts by code
A smart contract is generally a contract 
between parties recorded as a series of if/
then statements. When a condition is met, 
an action is performed. The smart contract 
software will interact with other enterprise 
systems to conduct or enforce transactions 
without human involvement. 

For instance, a smart contract may exist 
between trading partners Widget Corp and 
Giganto, Inc. The smart contract says that 
Widget Corp must deliver 1,000 widgets to 
Giganto by the first of the month in exchange 
for $1,000. When Giganto receives the 
shipment and enters it into their inventory 
software, the smart contract triggers Giganto’s 
payment software to automatically release 
$1,000 to Widget Corp.  

The smart contract can be used for more 
complex transactions as well. Perhaps Giganto 
has a further agreement to sell those widgets 
to Micromart. Once the widgets are entered 
into its inventory software, Giganto’s smart 
contract triggers its invoicing system to 
send Micromart a bill. When that payment is 
received by Giganto’s accounting software, the 
order is automatically sent to the warehouse 
for shipping. 

If at any time a condition is not met – for 
instance, if the widgets never arrive at Giganto 
– all actions stop, and Giganto never releases 
payment for the missing items. At that point, a 
human has to become involved. 

Smart contracts won’t steal your job

Smart contracts are not perfect in every 
situation. Currently their use is limited to 
agreements that can happen automatically, 
like a simple exchange of goods for money or 
certain types of purely financial transactions. 
Some agreements that pass through 
an enterprise’s legal department fit this 
description, such as those with the coffee 

Blockchain technology was originally 
developed as part of bitcoin transactions. 
The financial world quickly saw the potential 
for mainstream applications of blockchains, 
and tools based on the technology began 
to emerge. Now, blockchain adoption has 
spread beyond the financial arena and is 
being deployed by businesses that perform 
services as varied as tracking luxury goods and 
managing land titles.  

But blockchain can store any kind of 
data – not just bitcoin transactions.  One 
intriguing application for blockchain is as 
a form of digital signature.  Each party can 
create a digital signature within blockchain.  
When a transaction is created, these digital 
signatures are combined into a unique string 
of encrypted characters that validates their 
identities.  So, smart contracts may support 
digital signatures for added assurance, and this 
form of digital signing doesn’t require a third 
party clearing house to handle the signature 
encryption and validation. 

The lawyer’s role in  
implementing smart contracts
When we developed our automated mutual 
NDAs, our legal department was heavily 
involved in the entire process. Launching a 
smart contract system is different. While the 
project will require a sponsor in the legal 
department to get rolling, the real work is 
accomplished by the IT department. 

The engineers can use one of several 
programming languages to write the code 
from scratch, or they can choose to install a 
platform, which is a collection of tools and 
services that simplify the implementation 
of a technology. Platforms are emerging 
rapidly. Today, according to AngelList, there 
are 315 startups offering some flavor of 
blockchains. The most established include 
Ethereum, SmartContract, and Eris Industries. 
Eris Industries is particularly interesting to 
legal professionals because it was founded 
by lawyers and uses a markdown language 
called Legal Markdown that is specifically 
designed to handle legal citations, numbered 
lists, font changes, and other elements of 
legal agreements. As for the underlying 
block chains, they can be coded manually, 
purchased from a vendor and customised, or 
procured as blockchain-as-a-service. 

Clearly, this phase of a smart contract project 
is outside the wheelhouse of the legal 
department, but there are plenty of activities 
for the legal team to handle before, during, 
and after the code is written. 

Analyse. Is a smart contract pilot program 
worth your company’s time and money? The 
answer is yes if your company:

• Has trading partners who are also moving 
toward using smart contracts

LESSONS LEARNED
Focus on the result. Don’t get hung up 
on how the paper process worked. Think 
about the end product and let your IT staff 
and vendors figure out better ways to get 
you there. 

Write your requirements in plain 
English. Your vendors, IT staff, and users 
need to understand what you’re asking 
them do. 

Ask for everything. Don’t limit your 
expectations, especially when dealing 
with a vendor. You haven’t lost anything 
if they say no, but you can win big if they 
say yes.

Engage all along. Be clear that you want 
to see the work in progress. Seeing the 
mockups can inspire creativity, and it’s 
easier to make changes to drawings than 
to a final product.

Remember that you’re a professional 
debater. Lawyers are trained to win 
arguments, but a streamlining project isn’t 
an argument. Listen and consider other 
viewpoints when stakeholders push back. 
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• Executes a lot of simple contracts with 
these partners

• Operates on lean business principles

• Positions itself as a technology leader

If smart contracts seem like a possible fit for 
the enterprise, the next step is the same as 
for any project intended to streamline a legal 
process – identify the types of agreements 
that will present the least risk if they fail and 
the greatest benefit if they succeed. Once 
you’ve identified a good candidate for the 
project, the next question is whether the cost 
benefit of a successful implementation will be 
worth the investment in resources. 

Network. Reach out to peers in the legal 
departments of trading partners to find out 
who else is considering or already developing 
smart contracts. After all, a company can’t use 
smart contracts unless it has partners willing to 
use them as well. The investment in developing 
the smart contract system only makes sense 
if a significant number of contracts are being 
executed between the organisation and one or 
some of its partners. Otherwise, there will be no 
chance for return on investment, and if there 
are a lot of business-critical systems involved 
in a business’s transactions, the complexity will 
add cost. 

And today, not many companies outside the 
financial and insurance sectors have deployed 
the technology. An enterprise that wants 
to move in this direction will have the best 
chance of success if its trading circle includes 
an organisation that is already using smart 
contracts or is interested in a pilot program. 
Large financial or insurance organisations 
are the types of businesses most likely to be 
interested and knowledgeable. 

If a potential partner is identified, find out:

• Which technology platform they are using

• How much of their solution is being 
developed in-house

• Whether they are using a hybrid model or 
not, and what their reasoning is

• How they gained buy-in from their own 
trading partners

• Whether there is an opportunity to share 
resources, such as by lending in-house 
technology expertise or sharing research

Lead. Your IT department certainly is aware 
of blockchain technology and maybe your 
CEO has been reading about smart contracts, 
but it is up the legal department to decide 
whether to push the organisation toward a 
pilot program. If a pilot program is launched, 
someone from the legal department will 
have to act as an information clearing house 
between the engineers, executives, and 
leaders in the legal department. 

The software developers will have a 
methodology they use to communicate with 

a project’s stakeholders; it will probably be 
a version of agile development, requiring 
frequent short meetings that the legal 
department’s liaison cannot miss. Much of the 
discussion in these meetings will consist of 
strings of acronyms with the occasional verb 
tossed in, but don’t hesitate to stop the torrent 
of techno-jargon to ask questions until the 
answers are clear. 

Test and suggest. When the code is 
completed, your job is to try to break it – it’s 
better for it to break during an in-house test 
than in the middle of a live contract with a 
vendor. Don’t be alarmed if you find mistakes 
and glitches; no matter how thorough 
communication has been with the engineers; 
first versions are likely to reveal some 
glitches. Work with the engineers to prioritise 
fixes and jump back into the steps of the 
software development lifecycles – meetings, 
production, and testing. 

Uncertainties abound 
Adopting a new technology always comes 
with a level of risk, which is even higher 
than usual for smart contracts. Programming 
isn’t law, and their legal validity is unclear 
at this time, with the first question being 
whether a court would even consider a smart 
contract to be a true contract rather than 
just a mechanism of enforcement. Even if 
that answer were a broad yes, many other 
questions would remain.

• If a hybrid contract includes text as well as 
code, is the text a collateral contract? 

• If an error in one party’s code has caused 
a breach of contract, how will that be 
determined and adjudicated? 

• Does a smart contract represent terms 
or conditions? 

• Smart contracts are supposed to be self-
enforcing; if the technology is corrupted or 
hacked in transit between the two parties, 
who is responsible for making the wounded 
party whole? 

These questions just scratch the surface of 
the legal uncertainties surrounding smart 
contracts. However, as we’ve seen in recent 
years, technology is a juggernaut that may be 
slowed but rarely stopped by the legal system. 
These questions will be hammered out sooner 
than later, so lawyers working for enterprises 
that foresee a large potential benefit from the 
use of smart contracts should be prepared to 
offer guidance to their executives. 

Are smart contracts smart business?
Although there are many potential benefits 
to using smart contracts, the business case 
for their adoption is hazy. Even companies 
eager to use them will probably end up 
relying on hybrid versions that use natural 
language in the usual manner and the smart 

contract code to automate enforcement. 
That approach would deliver the benefits of 
automation while still allowing for negotiation 
and providing assurance that the agreement 
would be litigable. 

Another concern is that, while blockchains 
currently can be very secure if coded correctly, 
no software is invulnerable to hackers. 
Financial organisations are the most attractive 
targets, but any company moving large 
amounts of cash will also draw undesirable 
attention. That said, companies moving large 
amounts of cash or personally identifiable 
information are already attractive targets, 
whether they’re using smart contracts or not. 

Finally, smart contracts are designed to be 
executed dozens or hundreds or thousands 
of times in a purely automated environment. 
That means that any flaw in the coding or 
natural language that creates risk has the 
potential to create a serious liability in a short 
period of time. So it becomes more important 
than ever for in-house counsel to ensure 
contracts are bulletproof and buttoned-down. 

Automation is here to stay 
Just as the PDF transformed the way we 
transmitted and consumed information, 
automation represents the next frontier in 
how legal teams will capture contractual data 
and execute agreements. In-house counsel 
may not choose to blaze trails with smart 
contracts, but even the most traditional 
legal department would be wise to establish 
a methodology for evaluating emerging 
technologies now – because smart contracts 
are the bellwether for the direction corporate 
law is heading. 

And while we are constantly evaluating 
new technologies, smart contracts don’t yet 
make sense for my company. The business 
case just isn’t there for us right now. We 
are not heavily involved with automated 
financial transactions, we don’t work with 
cryptocurrency, and we don’t have a volume 
of the types of transactions that would 
be improved by the use of self-executing 
agreements. Maybe our situation will change, 
or maybe blockchain technology will become 
more ingrained in the broader world of 
business – and if those things happen,  
we’ll reconsider. 

On the other hand, we continue to look for 
other ways to automate the work of our legal 
department and provide more streamlined 
services to our workforce and partners. Our 
NDA project resulted in better interactions 
with our customers and vendors while also 
easing the workload of our legal team. That’s a 
success we want to repeat.  

An original version of this article appeared in 
the December 2016 issue of the Docket.
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A s organisations increasingly pursue 
opportunities in the Asia-Pacific 
region; how can the legal department 

participate in leading the organisation to fast, 
efficient and lasting success?

The consequences of missing the legal 
perspective in market entry and growth 
situations early on or well into establishing 
the international presence are well known 
to many famous Western businesses ranging 
from Mattel and Glaxo Smith Kline in China 
to Apple in South Korea. Some of these 
businesses failed to enter the expected 
growth, others faced many painful legal 
battles costing their businesses as well as 
their countries unacceptable amounts in the 
form of financial and reputation cost, and 
others again had to leave the market either 
due to local legal issues or conflicts with the 
home legal mentality and laws. Clearly, the 
in-house counsel has an essential leadership 
role to play in organisations wanting to grow 
in foreign markets.

Cultural Understanding Builds Trust
Working in countries like Indonesia, Singapore, 
Malaysia and China where many companies 
have growth aspirations requires an 
understanding of the regulatory landscape, 
the factors that may put the company at risk 
within the local market as well as in the home 
country of the company, and the culture in 
these markets. 

Although one needs to be very aware of 
diversity factors especially in Singapore 
and Hong Kong as in each specific Asian 
country, cultural studies indicate that people 
in Asia value long-term relationships and 
observe social hierarchies significantly. They 
also value group harmony and may express 
themselves much more indirectly than in 
Western cultures. “Communication is culture” 
said Edward Hall, an American anthropologist, 
and internationally working executives need 
to be aware that much of communication 
happens in the nonverbal sphere in all 
cultures. A symbol, ritual or tradition may 
have totally different meanings in a foreign 
culture compared with the home culture. 
The Australian fans may not have had the 
intention to offend the Malaysian people or 
authorities when they wanted to celebrate 
Daniel Ricciardo’s success at the 2016 Grand 
Prix but found themselves having done so 
leading to having to face legal consequences. 

Culture influences how we communicate 

and hence many business skills ranging 
from selling to conflict management and 
negotiations. But most critically, it influences 
how we build trust. In her book the “Culture 
Map”, Erin Meyer differentiates between 
cognitive and affective trust building. She 
writes “Cognitive trust is based on the 
confidence you feel in another person’s 
accomplishments, skills and reliability. It is 
often built through business interactions: we 
work together, you do your work well, and 
you demonstrate through the work that you 
are reliable, pleasant, consistent, intelligent, 
and transparent. Result: I trust you. Affective 
trust, on the other hand, arises from feelings of 
emotional closeness, empathy or friendship. 
This type of trust comes from the heart. We 
laugh together, relax together, and see each 
other at a personal level, so that I feel affection 
or empathy for you and sense that you feel 
the same for me. Result: I trust you.“ Meyer’s 
research shows that task-based operating 
cultures like Australia and the U.S. tend to rely 
mainly on cognitive trust building in work 
relationships. Relationships are built around 
tasks, projects, new ventures. They tend to 
be practical and are often summarised in 
contracts. People in China on the other hand 
may perceive the inability to build trust in 
cognitive and affective ways at the same time 
as a lack of sincerity and loyalty. The deep 
personal relationship may be the contract, the 
“yes” to a new venture or the insurance policy 
in case of a crisis.

Whirlpool approached the Asia 
Market with a Global Mindset
“The adoption of a global mindset begins 
at home for multinational corporations 
as colleagues interact across borders and 
therefore cultures.” said Deborah Vaughn, the 
Chief Legal Officer of Whirlpool Corporation. 
She continued “Our Asia Pacific law 
department based in Shanghai and Delhi has 
a team of 15 lawyers and non-lawyers with the 
capability to speak six languages. In search of 
the next learning, our dispersed and diverse 
team is curious and open to the differing 
views across our region”. 

Unlocking the innovative potential of 
the team is also a matter of navigating 
cultural sensitivities. Although it varies from 
company to company, compared to the 
West, the relationship between supervisor 
and direct report in India is generally more 
formal and hierarchical; and decisions being 

LEAD YOUR ORGANISATION TO SUCCESS 
IN ASIAPACIFIC WITH A GLOBAL MINDSET

Şirin Köprücü 

Having lived and worked in Turkey, the UK, 
Switzerland, and Germany and gained degrees 
in two countries, Sirin is fluent in three languages 
and is a true citizen of the world.  As the owner 
of StrategicStraits, Inc., an international business 
training and consulting firm in Washington, 
DC., she has facilitated programs to help 
internationally growing clients achieve fast, 
efficient and lasting growth through the 
development of a global mindset and effective 
business skills. 

Deborah Vaughn  

Having worked in the US, Europe and Asia, 
Deborah is the head of Whirlpool Corporations 
legal function in the Asia Pacific region.  She is a 
member of Whirlpool’s Global Legal; Asia North 
and Asia South Executive Leadership teams and 
sits on the Board of Directors of the Shanghai-
listed Whirlpool China Limited.  Deborah is 
admitted to practice in New York, England and 
Wales, Singapore, and Malaysia.  
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more top-down. Additionally, employees 
not comfortable to say ‘no’ to the manager, 
may instead adopt the softer ‘may be’ to 
avoid conflict and loss of face. It is therefore 
essential to nurture a comfortable and trustful 
space for employees to express their views 
and unlock synergies. 

Such an approach has reaped rewards. Most 
of our legal work in the India office is done 
in-house. Nevertheless, our legal team have 
come up with several ideas to optimise 
time and costs – ranging from competitive 
fixed fee arrangements with a panel of 
outside counsel for litigation; customised 
software to track regulatory compliance; 
and optimised use of outsourced paralegals; 
and outsourcing providers for certain legal 
processes. The strength in these solutions lies 
in their simplicity – the tapping of local but 
world-class IT and outsourcing services at 
competitive local rates. 

When dealing with other parties, knowledge 
and appreciation of the other’s culture provide 
a strong platform for building trust. And, in 
fact, this knowledge and appreciation of 
other cultures can be effectively leveraged 

to achieve both parties’ mutual goals. In 
designing a compliance program for our 
newly acquired China subsidiary based in 
Hefei, we proposed branding based on unique 
local and national cultural elements. 

So, our Compliance program drew on images 
of Justice Bao (999 to 1062)- Hefei’s most 
famous son known throughout East and 
Southeast Asia as a cultural symbol of justice. 
We were also able to tap the unique talents 
of the CEO of our new subsidiary, who is 
one of the top calligraphers in China. His 
calligraphy gracefully anointed various media 
bearing images of Justice Bao with his famous 
words “Integrity is the basis for managing 
one’s life”. To this legendary cultural element, 
we overlaid China’s current campaign with 
videos and news clips of President Xi’s anti-
corruption drive. 

Our Compliance program was well received 
by our new China leadership and colleagues 
with good attendance at training and strong 
sponsorship from leadership because at its 
core was a recognition and respect for the 
local culture. Concept to implementation 
was successful due to a number of factors. 

We partnered early and we recognised that 
our Chinese colleagues had the appropriate 
cultural and employee insights. This 
perspective enabled us to fine-tune and strike 
the balance between global consistency and 
local customisation to achieve our mutual 
goal of advancing the company’s values. 

It is also clear that culture influences 
negotiations; and that citizens of Asia-Pacific 
countries tend to place a premium on 
building a relationship before concluding a 
deal. Perhaps this is most clearly seen when 
dealing with those of Japanese origin where 
the negotiations may be characterised as a 
courtship to build trust and a relationship. 
It is therefore important to build in time to 
allow the parties to get to know each other. 
Negotiations tend to be formal and may be 
punctuated with long silences. 

In protracted and challenging negotiations to 
license a well-known international Japanese 
brand – a critical plank in a larger strategic 
transactional framework – a breakthrough in 
my relationship with the opposing in-house 
counsel was forged by an unexpected and 
ordinary connection. The negotiation teams 
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unlike their own.  The 36 Global Mindset® 
attributes were identified through extensive 
research with professionals and academicians.  
The attributes of this concept can be taught 
in organizations through assessment, training 
and coaching, and comprises three key areas: 

(1) The Intellectual Capital is our capacity 
to understand how our business might 
work on a global level. The key attributes 
related to this area are “global business 
savvy” which is about our understanding 
of our customers, competitors and risk 
at international/regional/global level, 
“cognitive complexity” which is our 
ability to analyze and problem-solve 
and “cosmopolitan outlook” which is our 
knowledge of different cultures, history, 
geography, political and economic 
systems around the world.

(2) The Psychological Capital relates to 
our receptiveness to new ideas and 
experiences. The key attributes are 
“passion for diversity” which is about 
intense curiosity about other parts 
of the world, experiencing different 
cultures and trying new ways of doing 
things, “thirst for adventure” which is 
about an appreciation for and an ability 
to thrive in unpredictable, complex 
environments and “self-assurance” which 
is self-confidence, a sense of humor, 
willingness to take risks in new contexts 
also requiring high levels of energy. 

(3) The Social Capital relates to our ability 
to build trusting relationships with 
people who are different from us. The 
key attributes are “empathy” which is 
our ability to emotionally connect with 
people from other parts of the world, 
“interpersonal impact” which is about 
being able to bring diverse perspectives 
together, maintain credibility and 
develop networks in unique ways, 
and “diplomacy” which is about our 
ability to listen to what is said and not 
said in conversations, our ability to 
start conversations with strangers 
and an inclination to ask rather than 
answer questions.

The Global Mindset® levels can be assessed 
with the Global Mindset Inventory® (GMI), an 
online survey tool. Professionals can identify 
their strengths, capitalise on these and then 
help others develop themselves in these areas. 
They then can focus on their development 
areas as well and come up with strategies to 
improve these.  

Recommendations: 
• Define your leadership value as 

in-house counsel early internally within 
your organisation.

of around 12 made up of business partners, 
in-house and external counsel had taken 
a time out for coffee. My team was made 
up of 6 persons – each of us of a different 
nationality: American, British, Canadian, 
Chinese, French and Singaporean. As we 
gathered for coffee, the opposing outside 
counsel was next to me. She made a remark 
about how diverse my team was and asked 
where I was from. We struck up a conversation 
sharing our background. I told her of how I 
had known of her product brand growing 
up in Asia. I told her how when I left home at 
16 to begin college in Singapore, my mother 
had bought me a little pink rice cooker. It was 
well used (especially by my dorm mates) and 
while I have lived in different places since 
college, my mother still had the rice cooker in 
our family home. 

My personal sidebar recollection of my 
first experience of her company’s brand 
was the unanticipated opportunity to 
connect emotionally and build trust. The 
brand currency in this commonplace article 
bridged a connection and paved the way 
for collaboration. From that point, we were 
comfortable enough to call each other on 
cell phones to express concerns; brainstorm 
solutions and ultimately play our part, along 
with the rest of the team, to shepherd the deal 
to a successful conclusion. And the relationship 
continues with calls from time to time as we 
manage the legalities of the license together. 

In conclusion, cultural intelligence – the 
ability to identify and interpret cultural 
signals – is a key element of the global 
mindset. And this cultural competence is a 
journey not a destination.”

The Global Mindset® 
– a Comprehensive Guide  
to Global Leadership
How can the global mindset be defined 
and measured objectively to help improve 
business performance? This question was the 
starting point of one of the most extensive 
studies in the international business field. 
This is how the “Global Mindset®” leadership 
model was identified by researchers at the 
Thunderbird School of Global Management. 
“This model is excellent because it covers 
all skills and attributes needed to succeed 
comprehensively.” says a global association 
executive. Leadership can be defined as 
the ability to demonstrate people, results, 
thought and personal leadership. Validation 
studies in 62 countries showed that the 
concept was positively correlated with all 
of these independent leadership 
performance indicators. 

The Global Mindset is a set of individual 
attributes that help leaders to better influence 
individuals, groups, organisations and systems 

• Utilise Global Mindset skills not only to 
succeed internationally or externally 
but also to build relations and results 
internally across internal sub-cultures,  
teams and departments.

• Consider helping form a “risk and trust 
committee” that tracks potential risk 
situations as well as opportunities in foreign 
markets. This may be critical for building 
credibility early on and responding to crisis 
as market conditions can change quickly.

• Consider initiating a global organisational 
culture campaign that communicates 
key organisational values. Utilise various 
channels of communication to gauge how 
well it is understood and receive feedback 
being prepared to learn and change.

• Communicate by engaging to ensure 
you are being understood (if necessary 
via intermediary individuals) and to  
receive feedback.

• Remember that trust can be built in 
different ways across cultures. Reflect on 
how you can relate to others at a personal 
level in addition to through a written/ 
formal agreement.

• Build your networks to understand and 
navigate legal landscapes and relations. 
Consider relationships long-term. A 
relationship may prove to be very valuable 
at an unprecedented time. This mentality 
also means that each relationship can be a 
conduit to many other relationships rather 
than the border to other relationships as in 
other cultures.

• Invest time and resources in significant 
research to understand goals, market 
conditions and emotions prior to 
international negotiations or any type  
of conflict. 

• Understand the role of social media and 
the way public awareness is built in foreign 
markets to pre-empt crisis situations and 
possibly deploy information to build  
public trust.

• Integrate global mindset insights into your 
brand and all your communications.

• Be prepared and practiced for when 
to walk away from your negotiations 
while continuing to respect and maintain 
the relationship.

• Consider diversifying your team and 
raising its Global Mindset® levels by hiring 
professionals from different cultures 
and with different language capabilities. 
Ensure they have the opportunity to learn 
to work effectively together. Importantly 
seek to develop confidence in leading a 
multicultural team as research suggests 
that multicultural teams can underperform 
if not led with a global mindset.  
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Mentoring has traditionally been 
viewed as a way for senior 
professionals to benevolently 

build relationships with junior or advancing 
professionals, with the aim of passing on 
knowledge and giving back to the profession. 
Over the past decade, however, the idea 
of the ‘mentor’ as altruistic teacher and the 
‘mentee’ as hungry student has been turned 
on its head. With the recognition that the “Y” 
generation were raised to soak up change 
and technology, and to be confident in 
questioning the status quo, reverse mentoring 
is now something that is being encouraged 
for the “X” and “Baby Boomer” generation as 
part of their own ongoing learning.1

Of course, the less experienced of the 
partnership (the “mentee” or “aspirant”) has 
much to gain from the mentoring relationship. 
In a successful mentoring relationship, 
the mentee has access to someone who 
has walked the path they are embarking 
on.  Learning can include gaining greater 
historical and industry related knowledge; 
advice on career progression; useful templates 
and readings; ideas on further educational 
opportunities; networking tips and 
introductions; guidance to managing upwardly 
and having a sounding board for testing out 
ideas and dealing with complex issues.

However, gone are the days when a mentor 
would put their arm around the wide-eyed 
protégé, gesturing an expansive mahogany 
lined office with floor to ceiling city views 
promising “listen to my advice and do what I 
do, and this could all be yours one day!” 

In the 21st century, rather than being a 
downward relationship, mentoring is now 
clearly a two way partnership. The mentor 
seeks to understand the goals and challenges 
of the mentee, and openly shares not only 
their opinions on how to improve, but 
vulnerabilities – confiding stories of their own 
fears, challenges and mistakes along the way. 
This is a human relationship based on trust, 
openness and mutual respect.

While the mentee has much to learn 
from the mentor, mentors also create for 
themselves a valuable means of having old 
ideas challenged, gaining inter-generational 
perspectives, understanding a different 
language and set of concerns, and of course, 
gaining access to someone who views 
technology as no more daunting than driving 
a car.

Improved Leadership Skills
As one progresses within an organisation, 
they are less likely to have their leadership 
style questioned by subordinates. The 
accepted understanding in companies is 
that to provide critical feedback to someone 
above you on the chain would be seen as 
‘career suicide.’ In fact, research shows that 
the higher one rises on the organisational 
chart, the higher the level of deference they 
will receive from others in the organisation. 
This of course, is great for the ego but not 
so fantastic in the long run if you want to be 
truly effective in your role.2 
Many mentors have commented to me that 
one of the greatest benefits they receive from 
mentoring is that often the dilemmas the 
mentee brings to a mentoring session are 
problems relating to their manager or higher. 
When discussing the issue, the mentor has 
a moment of stark insight, realising they are 
guilty of the same behaviour, expectations 
or assumptions. This enables them to reflect 
on their own leadership or management 
style and either seek specific 360 degree 
feedback or simply test out changes in their 
own workplace.

Refreshing Taken-for 
-granted Practices

When was the last time you took a ‘learner’ 
out on a driving lesson? Did it bring into sharp 
focus how much of what you do when you 
drive is ingrained in habit and how many 
of the correct ways of driving we tend to 
overlook ourselves? Just as teaching a student 
driver is a reminder to us to remember to 
check our blind spots, not to cross a solid line 
when changing lanes and to check the rear-
view mirror whenever braking, so too does 
educating a new lawyer on the processes and 
protocols of daily legal practice.

Further, acceptable guidelines and plain-
language principles in the current legal 
climate may be different to the more formal 
and complex language and style guides you 
are still using after 20-30 years in practice. As 
a mentor, asking your mentee to share with 
you their current understanding of what 
they recently learned not only gives you the 
opportunity to reinforce their new knowledge, 
but refresh your older learning. This keeps 
your own practices at the cutting-edge of 
professional norms.

THE CYCLE OF KNOWLEDGE 
THROUGH MENTORING

Dr Karina Butera 

A training and development specialist with 
a core focus of helping businesses give their 
employees the best chance of success, Karina 
champions conversational and experiential 
learning as the most relevant and powerful form 
of professional growth.  A keen artist, Karina 
also boasts a PHD in Sociology and along with 
consulting, team and leadership training, Karina 
facilitates the ACC Australia Mentoring Program. .  
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Hash-tag, pardon me please, 
dot com or was that forward 
slash, dot comma?
Okay, I’ll admit it – I’m one of the X gen. I try 
to keep up with technology, and I manage 
to mostly keep my head above water. Yes, 
I email, I can create a mean word, excel or 
PowerPoint document, I Skype, use the cloud 
and I’m really good at putting thumbs up 
icons on my friends’ Facebook posts. Other 
than that, I’m app-phobic, a total twit at 
tweeting and my idea of Instagram is the 
weight I put on upon so much as looking 
at a macaroon. Let’s face it X-gen and Baby 
Boomers, what these Y-genners know on 
the technology-front, we would need to 
complete a PhD to understand fully.

You may be thinking “I’m a corporate lawyer; 
I don’t really need to know the difference 
between a wall post and a PM.” Think again. 
According to the Law Institute Victoria’s 
President (2013) Reynah Tang, the digital 
age is having a growing impact on the 
law; such as matters including defamation, 
privacy, intellectual property, consumer and 
corporations law, contempt of court and court 
reporting using social media, discovery and 
employer-employee issues.3 
As a lawyer, if you’re not across technology, 
you’re as useful as a Beta specialist to the Blue 
Ray market.

As a mentor, however, especially if you are 
mentoring someone under the age of 35, 
you have a ready source of education on 
technology, social media and online lingo, and 
how it affects your own work and profession. 
Gold! I will say no more on that topic. We all 
get it, right!

I had no idea what I 
knew until I shared it!
The saying goes “the best way to learn 
something is to teach it.” One of the most 
common benefits of mentoring is increased 
confidence in the mentor’s own abilities. We 
forget, as specialists in our own areas, that 
we hold an incredible cerebral database of 
knowledge that we draw on every single day, 
without even realising it.

In my 20 years of coaching everyone from 
front line staff to CEOs, the one thing we all 
have in common is we underestimate our own 
knowledge and impact. Mentoring allows you 
to have someone longing to have your level 
of experience seeking answers to questions 
they are grappling with. You can answer these 
questions with ease, and enjoy seeing the 
light bulb go off for your mentee as you pass 
on your knowledge. In the meantime, you 
realise you just shared expertise you didn’t 
even know was unique and valuable.

This is particularly important as mentors are no 
longer exclusively those who have decades of 
experience. In fact, mentors who are only one 
or two steps up the ladder from the mentee 
make great mentors. Rather than having to 
remember back years, their memories are 
more relevant due to the similarity of market 
conditions and current challenges. Mentoring 
in this case is an excellent confidence builder.

In great mentoring relationships, both 
partners leave the session beaming. Both have 
shared something, both learned something 
and both have taught something. They walk 
away encouraged, wiser, confident and feeling 
good about the impact they had in that hour 
or so spent together.

There is a saying that is so old we're not 
sure where it came from (some say Buddha 
Siddhartha Guatama Shakyamuni, others 
claim Theosophists): “when the student is 
ready, the teacher will appear.”4 
Mentoring is one of those very special 
relationships that enable you to be teacher 
and student at the same time. 

What better way to be part of the cycle of 
knowledge?  

ACC Australia is currently accepting 
applications from full members to join 
the 2017 ACC Australia mentoring 
program.  This program is available 
free to full ACC Australia members. 
For more information please visit 
www.acla.acc.com 

Footnotes
1   Murphy, Wendy Marcinkus, 2012, ‘Reverse mentoring at 

work: Fostering cross-generational learning and developing 
millennial leaders’, Human Resource Management, vol 51, 
issue 4, pp. 549-573.

2  Berglas, Steven, 1986, The Success Syndrome: Hitting 
bottom when you reach the top, Plenum, US.

3 Tang, Reynah, 2013, ‘Social media and the law: The future 
of legal practice in the digital age’, LIV President’s Blog 2013, 
Law Institute Victoria.

4 Wilder, Bill, 2013, ‘When the Student is Ready, the Teacher 
will Appear’, Learning is Change.
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T he number of in-house legal teams 
and professionals in Australia has 
grown significantly in recent years as 

organisations seek to build internal expertise, 
minimise risks and better manage legal costs. 
As in-house teams become more popular, 
questions arise about how best to structure 
them to make the most of the internal skills. 
What’s more, how can General Counsel prove 
these teams are delivering the best value for 
the organisation?

In-house legal team models 
Various models are used to structure in-house 
legal teams and best practice in this area is 
continually evolving. In-house teams tend to 
exist as separate and central teams rather than 
be embedded in a business unit.

Working as a separate team however is not 
without its challenges. Generally seen as 
a cost centre rather than a revenue driver, 
traditional metrics for capturing value are 
difficult to extrapolate for an in-house legal 
team and General Counsel continue to 
grapple with this issue. 

Two key models are generally used to 
structure in-house legal teams:

• Centralised model – The legal team is 
a separate functional unit overseen by a 
General Counsel.

• Embedded model – Lawyers are 
positioned within business units, reporting 
either directly or by dotted line to the 
General Counsel. If the latter, the lawyer 
may also report to the commercial manager 
who heads that business unit.

The vast majority of the organisations we 
work with employ a centralised model. 
However, there are some recent examples of 
prominent organisations moving towards an 
embedded model. 

From a historical perspective, there 
is a recurring cycle whereby some 
organisations move between the models. 
This is perhaps because a tension often 
exists between the objectives of fostering 
engagement with stakeholders and 
maintaining professional distance. 

A hybrid structure is also employed in some 
organisations, especially those with larger 
legal teams, where lawyers are assigned to 
particular business units but positioned within 
a centralised legal team. This works well where 
the company and its legal function is large 
enough to support satellite legal teams within 
the businesses.

Benefits of a centralised model 
The centralised model is preferred because it 
presents benefits of: 

• professional distance

• management oversight

• career development.

A separate legal team is more likely to be 
objectively perceived as independent – 
an important factor for preserving legal 
professional privilege. Working with other 
lawyers also reinforces ethical obligations  
of independence. 

Structural distance can also protect lawyers 
from being held captive by the business. For 
example, being called on to make 
hasty decisions in response to internal 
client deadlines. 

In some cases though, it’s not so much 
a concern about lawyers losing sight of 
professional obligations, but that lawyers 
often prefer to work with other lawyers. There 
are natural benefits of information sharing, 
ongoing learning and camaraderie. 

Workflow and performance management

General Counsel are in a better position to 
exercise meaningful supervision and oversight 
over a centralised team. For workflow 
management, a centralised team may be 
more agile and work can be redistributed in 
accordance with team capacity and expertise. 

General Counsel are also better positioned 
to monitor performance, which informs 
promotion and reward decisions and provides 
valuable insight for succession planning. 

In-house lawyers who prefer to maintain a 
variety of work, rather than developing a 
narrow focus, will find this can be facilitated 
more easily in a centralised structure. 

Avoiding misuse of in-house expertise

Lawyers are often regarded by internal 
clients as a tremendous resource for their 
problem solving, decision making and project 
management skills. However, this can lead to 
lawyers being misused by the business when 
they are enlisted to work on matters that are 
beyond the scope of their role and for which 
they are often not sufficiently credited. 

Trained in client-centric environments, 
lawyers often have trouble saying no to 
their internal clients. Physical distance from 
the internal client insulates lawyers from 
inappropriate requests and can make it easier 
to deflect them.

PROVING THE VALUE OF 
INHOUSE LEGAL TEAMS

Lisa Gazis

Boasting 20 years of legal industry experience 
encompassing international and ASX listed 
companies, government departments, top tier 
and boutique law firms, Lisa is an authority on 
employment issues across both the in-house 
and corporate legal sectors. As Managing 
Director of Mahlab Recruitment in Sydney, 
Lisa offers guidance and career management 
services to lawyers and assists candidates 
to transition from traditional legal roles to 
commercial and senior management positions.

Katherine Sampson

As Managing Director of Mahlab Recruitment 
in Melbourne, Katherine is a trusted advisor to 
the legal sector on mergers, strategic partner 
recruitment and legal department structures. 
Outside the legal sector, Katherine has and 
continues to serve on a number of boards including 
Care Super, the Monash Law School Foundation 
and previously the Australian Press Council and the 
Melbourne International Arts Festival.
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Benefits of an embedded model 
Whilst the embedded model is less prevalent, 
its theoretical advantages are acknowledged. 
Embedding lawyers in a business unit 
can be seen as a way to increase the 
lawyer’s commercial acumen and improve 
understanding of the commercial context. 

This embedding of lawyers can foster closer 
working relationships and create a trusted 
advisor status. This is particularly important 
for organisations that are working to facilitate 
greater and earlier consultation with the  
legal team.

It must be noted that businesses partnering 
and developing lawyers’ knowledge of the 
business can also be achieved within the 
centralised structure. General Counsel use 
various mechanisms to achieve this, including 
business unit secondments, interaction 
through attendance at team meetings and 
delivering reciprocal training seminars.

Creating, capturing 
and crediting value 
As the steady expansion of in-house legal 
teams continues, General Counsel are 
increasingly called on to demonstrate that 
they are delivering value and return on 
investment to their employers. 

Insourcing the legal function is usually 
intended to minimise an organisation’s 
legal risk and reduce legal costs. General 
Counsel are accountable for delivering 
results on these objectives and must develop 
metrics for measuring the legal team’s value 
and performance. 

It is often suggested that lawyers should be 
more like sales people, proactively reporting 
on achievements in language that business 
people understand.

Two key measures are used by 
in-house teams: 

• cost reduction

• value add. 

Once a clear strategy for demonstrating value 
has been established, it can be implemented 
at various levels. General Counsel can use 
interactions with other senior employees to 
report back on the achievements of Legal. 

Legal Counsel and Senior Legal Counsel 
can also serve an educative function by 
promoting the value of the legal function 
in their day-to-day interactions with other 
business functions. In order to do so, lawyers 
should be equipped with a clearly articulated 
concept of their value. 

Reducing legal costs 
A familiar measurement of in-house lawyer 
value is the reduction in external legal spend. 
As well as decreasing the volume of work 

referred to external lawyers, reducing external 
fees can also be achieved by careful selection 
of service providers and robust negotiation on 
service levels and fees. 

A centralised legal team can have the 
advantage of bulk buying power and more 
leverage in negotiating discounts and fee 
caps. Some organisations have also clarified 
their appetite for legal risk and created 
guidelines for when matters will be referred to 
external lawyers. 

However, in-house teams should be cautious 
about justifying internal legal budgets based 
solely on reducing external fees. The increased 
presence of in-house lawyers can uncover 
latent legal problems that can actually 
increase temporary legal spend. 

An hour-for-hour comparison can be 
misleading. The time spent by internal 
lawyers’ attendance at internal meetings 
can be particularly time consuming and 
not something an external lawyer would 
participate in (or charge for).

Technology as a cost  
reduction alternative

Some General Counsel have reduced costs 
by increasing the use of technology. This can 
include using legal process outsourcing for 
high volume work and by automating  
some tasks. 

Cost savings achieved through technology 
can be tracked with reference to the 
reduction in internal lawyers’ time spent and 
external fees. 

Creating additional value 
Reducing legal risk is, naturally, a compelling 
focal point. Biannual reporting to a risk 
management committee can provide a forum 
for marketing the achievements of the legal 
team, showing what it has worked on and the 
crises it has averted.

At the other end of the spectrum, the near-
death experiences that occur when the legal 
team is not consulted can certainly prove 
very effective in demonstrating its value: take 
examples of complications or disputes that 
arise when the legal team is not consulted 
and use the cost to the business as a measure 
of the legal team’s value. 

The strategy of depriving a business unit of 
access to the legal team can also be used to 
reverse engineer the value added.

Demonstrating a clear link between the 
lawyer’s role and a revenue stream can also 
prove a useful strategy. An example of this is 
a legal team’s work in lobbying government 
leading to the introduction of a new product 
for the organisation to sell. Though the 
connection may be more indirect in other 

organisations, searching for a facilitative 
purpose can be a powerful mechanism for 
capturing value. 

Measuring internal engagement 
and perceptions

Some organisations use tools such as 
engagement surveys and the net promoter 
score (an index that measures the willingness 
of customers to recommend a company’s 
products or services) to measure the 
satisfaction of internal clients. However, care 
should be taken to ensure that internal clients’ 
expectations are reasonable before using 
them as a benchmark for the  
team’s performance. 

Some organisations also use external 
consultants who examine individual 
behaviours and organisational culture, and 
measure the impact of these factors on the 
success of the business. 

Returning the timesheet

Time recording can be seen as an effective 
way of demonstrating the significant workload 
of lawyers and also as a way to demonstrate 
the need for additional legal resources in 
a team. However, it is often viewed as an 
ineffective tool for measuring value. 

Though lawyers are trained to understand 
value in terms of hours spent, it doesn’t 
necessarily demonstrate productive output 
and is inconsistent with the metrics used by 
other parts of the business. 

Time recording could also have the 
unintended consequence of discouraging 
enquiries from the business. 

Finding your best fit
Ultimately, it is up to each organisation to find 
the approach that best suits their needs and 
those of their stakeholders. 

A centralised model is likely to empower the 
team, led by the General Counsel, to explore 
best practice and find the right fit. 

Teams may feel equipped with financial 
data for quantifying cost reductions, but 
demonstrating value add has proved more 
challenging. In many cases, this may call on 
General Counsel to use active self-promotion 
to educate senior management of the value of 
the legal team. 

In-house legal professionals across Australia 
have proved it is possible to position the legal 
team as a strong source of positive value, 
rather than just a tool for cost reduction. It 
simply requires a considered approach.  
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C lass actions have become big business 
and not surprisingly, class action 
risk is increasing. More and more 

plaintiff lawyers are taking an entrepreneurial 
approach to identifying and promoting 
claims, and Australia has one of the world’s 
most developed (and unregulated) litigation 
funding markets. 

To assist in-house counsel to understand the 
class action landscape and the potential risks 
their organisations face we have analysed 
class action filings over the last decade. This 
data reveals both the enduring and emerging 
trends and provides an insight into the future. 

Filings have increased, but fewer 
companies are facing class actions

As shown in Figure 1, class action filings are 
increasing.  However this is only half the 
picture because the number of companies 
facing class actions has actually fallen in recent 
years. This anomaly arises from the increasing 
number of organisations facing more than 
one claim in relation to the same conduct. 
While these cluster or competing claims 
create their own complications, the exposure 
is not necessarily any higher than it would be 
from a single class action.

The reduction in companies facing class 
actions is not, however, indicative of a 
downturn in activity or risk. On the contrary, 
there are a number of indicators that point to 
class action activity increasing in the coming 
years – potentially quite significantly.

New law firms are the biggest 
contributor to risk 
Our analysis reveals that the biggest 
contributor to class action risk right now 
is the number of ‘new’ law firms looking to 
commence class actions.

Among other things, this phenomena is a 
key contributor to companies facing multiple 
class actions in respect of the same conduct. 
Moreover, it is illustrative (perhaps more than 
any other factor) of the fact that class action 
activity is being increasingly driven by lawyer 
entrepreneurialism.

Of particular note from a risk perspective 
is that more than one-quarter of the 
class actions filed since 2013 have been 
commenced by 29 firms who have filed either 
one or two claims in that period. This trend 
is not only resulting in more class actions 
being filed, but also more claims at the more 
speculative end of the range. The relative 
inexperience of these firms in running class 
actions can also create significant practical 
and reputational issues for the defendants 
they sue.

Which sectors are most at risk?
Banking and financial services companies 
are the most frequent class action targets. 
The most common claims made relate to the 
misrepresentation of financial products, the 
rating of financial products, lending practices 
and compliance with trustee obligations.

Other trends highlighted by our  
research include:

CLASS ACTION RISK   
BEYOND THE HEADLINES

Ross Drinnan 

As the head of Allens' Litigation and Dispute 
Resolution practice, Ross has more than 20 years 
of experience in handling commercial disputes, 
including class actions, securities litigation, 
regulatory investigations, banking disputes, 
contract disputes, professional negligence and 
product liability matters.  He has led the team 
defending a range of class actions including the 
Aristocrat shareholder class action, the bank fees 
class actions against Westpac and KPMG in the 
MFS/Octaviar class action.

Jenny Campbell 

A regular advisor on class action risk and 
threatened class actions, Jenny is a disputes 
and investigations partner at Allens. Her class 
action experience includes the shareholder class 
actions against Aristocrat, Leighton Holdings & 
QBE; the financial product class actions against 
Commonwealth Bank and The Royal Bank of 
Scotland; and the bank fees class actions against 
Westpac. She also regularly advises on class 
action risk and threatened class actions.
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many European jurisdictions, class actions 
are limited to claims brought by registered 
consumer organisations.

Class actions in those jurisdictions are not 
currently seen as presenting the same 
business opportunities for lawyers and funders 
as in Australia. The most likely places for that 
to change in the medium term are Hong Kong 
and New Zealand.

What does the future hold?
The Australian class actions landscape is at an 
important crossroads. While increasing filings 
have been a cause for concern for some time, 
the checks and balances built into the system 
have prevented filings from surging out of 
control. That remains the case for the moment, 
however there are signs that the market may 
be changing in a way that will result in a 
continued increase in both class action filings 
and more speculative claims.

Those signs include:

• The number of new law firms looking 
to bring class actions, and to bring class 
actions that compete with existing claims, 
is indicative of the increasing effect of 
lawyer entrepreneurialism in the class 
action market. All indicators are that this will 
become an even more significant factor in 
the years to come.

• The fact that the Australian litigation 
funding market is largely unregulated and 
that it has become accepted that funders 
will be involved in making commercial 
decisions in respect of the class actions they 
fund is making Australia an attractive target 
for funders around the world. Although 
regulation of funders was recommended 
by the Productivity Commission, as 

• There has been a spike in shareholder 
class actions in recent years. This spike is, 
however, wholly attributable to multiple 
claims in respect of the same conduct.

• The renaissance of product liability cases 
has continued. Although initially driven by 
medical devices and pharmaceutical claims, 
the recent trend has been driven by claims 
in the automotive industry. 

• The number of natural disaster class 
actions, specifically flood and fire cases, 
continues to grow. 

• Although there has been a slight dip 
in consumer claims in recent years,  
they remain fertile ground for class 
action promoters.

Blackmail settlements 
are not common
The vast majority of class actions are settled, 
but almost one-third are dismissed or 
discontinued with no money changing 
hands. This suggests that so-called ‘blackmail 
settlements’ (companies paying to settle 
unmeritorious claims) are not as common as 
some suggest.

Australia is a regional outlier
Class action activity in Australia has not been 
mirrored in other parts of the region or the 
rest of the world. Indeed, it is often said that 
Australia has become the jurisdiction outside 
the United States in which a company is most 
likely to face a class action. 

Representative and group actions in various 
forms are slowly gaining traction in New 
Zealand, Hong Kong, China and Singapore 
– often without the benefit of a formal class 
actions regime. In Japan, as is the case in 

time passes without any indication that 
that recommendation will be adopted, 
Australian class actions are becoming more 
and more attractive to offshore funders.

• What’s more, funders are seeking orders 
from the courts that would see them 
receive a commission from the total amount 
recovered in a class action, and not just 
from the class members who have signed 
funding agreements through a ‘book build’ 
process. This approach has been recently 
approved by the Full Federal Court, but not 
in the form sought by the funders. Rather 
than locking in a funding commission from 
an early point in the proceeding, the Court 
has retained the power to approve the 
commission rate at a later stage and has 
suggested (at least in the case before it) that 
it would make the aggregate commission 
subject to a cap. We are yet to see how this 
will impact the funding arrangements and 
conduct of future matters, but the ability 
to do away with the book-build phase may 
result in a race to be first to file – which, in 
turn, will result in class actions being filed 
before they are properly investigated (and 
therefore to more speculative class actions 
being filed). 

• These issues would, of course, be 
compounded if lawyers are permitted to 
charge contingency fees. The opportunity 
for lawyers to be remunerated by reference 
to a percentage of the outcome is likely 
to make class actions an even more 
attractive proposition for entrepreneurial 
plaintiff lawyers and will most likely result 
in even more firms looking to get a slice 
of the action. Moreover, the availability of 
contingency fees is likely to also encourage 
a race to be first to file.

Depending on how these trends and issues 
develop, the complexion of the class actions 
landscape may change significantly in the 
coming years. This has the potential to 
significantly increase class action risk for 
Australian companies. Some of that risk could 
be moderated by legislative reform - however, 
at this stage, all legislative reform in this space 
has been directed at facilitating class actions 
and litigation funding on the basis that both 
facilitate access to justice. It is likely to take 
overwhelming evidence that the effects of 
lawyer and funder entrepreneurialism have 
completely overshadowed the objectives of 
the class action regimes before parliament will 
act to rein things in.  

Ross and Jenny co-authored Allens' report 
entitled Class Action Risk 2016, which provides 
a framework for a holistic and data-based 
assessment of class action risk. The report can 
be downloaded from: http://www.allens.com.
au/pubs/class/papclass19aug16.htm

Australia has become the jurisdiction outside 
the United States in which a company is most 
likely to face a class action. 
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Mediation has been common practice 
for many of years.  Though once 
viewed as a bit experimental, 

mediation is now widely accepted as an 
effective, alternative method to resolve 
disputes, with panels annexed to numerous 
state and territory tribunals. The benefits are 
obvious – it saves time, cost and the stress of 
litigation for all involved.  

Some lawyers, however, have come to think of 
mediation as “just another step in the litigation 
process”; as an opportunity to do a bit of 
“fishing” and see how the other side is putting 
its case.  Some view it as a process forced 
upon them and one in which they don’t 
wish to participate. This article is intended to 
encourage in-house counsel to think again 
about mediation and its benefits, and to give 
some helpful tips in getting the most out of 
the process.  

When to mediate?
As in-house counsel representing the best 
interests of your organisation, the decision 
about when to mediate is primarily yours. 
It makes a lot of sense not to wait until 
proceedings are underway and the court 
orders mediation. We know that 97% of 
commercial cases are settled before trial, 
and that the cost of litigation continues to 
increase. Why wait for the door of the court to 
settle if that can be achieved much earlier?

All disputes have key risks – money, time, 
relationships and reputation.  

I would encourage you to consider the 
disputes in which your organisation is 
currently involved, and ask yourself:

• Is the cost of this dispute disproportionate 
to the risk and value involved?

• Is this dispute jeopardising a commercial 
relationship the business wants or needs  
to sustain?

• Is the continuation of this dispute causing 
harm to the reputation of the organisation?

If the answer is yes to any of those questions, 
these are disputes for which you should be 
considering early mediation. Proposing a 
mediation before litigation is not a sign of 
weakness. It makes good, commercial sense. 
Depending on the industry involved, it also 
makes good, commercial sense to have a 
clause in your standard contracts or terms of 

engagement, obliging parties to mediate any 
dispute before it is litigated.  

Although often necessary in larger, more 
complex disputes, in-house counsel are not 
obliged to retain an external law firm to brief 
a mediator. You can seek external legal advice 
about complex legal issues, or the prospects 
for success at trial and, at the same time, brief 
a mediator directly and advocate yourself. 
Indeed, advocating at mediation offers 
corporate counsel a great opportunity to utilise 
a range of skills which might not otherwise be 
used day to day. You argue the law, use your 
advocacy skills, negotiation skills and personal 
skills in interacting with the mediator and the 
other party or parties. The benefits to you of 
achieving a cost effective, early settlement for 
your corporation are obvious.

Choosing a mediator
Unless a tribunal appoints the mediator,  
the choice is up to you, and it is an  
important choice.  

The mediator plays a vital role in effecting a 
settlement. Sometimes a party needs to hear 
what they don’t want to hear. Independence 
and impartiality and the opportunity to 
consider a different perspective often leads to 
a resolution.  

You should expect your mediator to be fully 
engaged in the process. That means: 

• They have thoroughly read the material you 
have given them in preparation;  

• They show respect and empathy towards all 
parties involved.  The parties are not there 
to be bullied or cajoled;

• They are impartial but not passive. The 
mediator is not there to tell you who 
will win and lose, but to help the parties 
narrow and focus on the issues objectively. 
They must be willing to challenge your 
assertions; and

• They must be willing to keep going even 
when parties think they might want to leave 
the mediation.

You should expect all of these things as 
givens from the mediator. You also want 
a mediator who can appreciate the legal 
and commercial nuances of a dispute, exert 
common sense, and be approachable. The 
toughest mediations are often not about 
the complexity of the legal issues, but about 

Janet Lambrou 

A nationally accredited mediator with an 
independent mediation practice, JAM Mediation 
Services, Janet is a panel member of the Victorian 
Civil and Administrative Tribunal and the 
Victorian Small Business Commissioner. Janet 
has seen mediation from the perspectives of a 
solicitor advocate at mediations, claims manager 
of a litigant party, and now as a mediator.

MEDIATION FOR INHOUSE LAWYERS  
MORE THAN JUST ANOTHER STEP 
IN THE LITIGATION PROCESS
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the personalities involved. A mediator who 
is able to effectively communicate with all 
sorts of personalities is a valuable asset in the 
resolution process.       

Preparing for the mediation
While ensuring you have the right mediator 
for the job is essential, whether a successful 
outcome is achieved will also depend on what 
you bring to the table. Come to the mediation 
with an open mind.  Too many mediations 
are conducted where parties are not properly 
prepared. It is not only unprofessional, but it 
seriously diminishes your chances of success 
at mediation. Suggestions for preparing for a 
mediation are as follows:

Give the mediator what they need to 
know to be effective. They will never be 
able to get on top of all of the detail but 
they should have sufficient information to 
understand the key issues in dispute. That 
information will include – 

• any settlement negotiations or offers made 
prior to the mediation 

• key documents to be discussed at 
the mediation over and above the 
pleadingsuseful chronologies 

• expert reports

Have supporting evidence. Not evidence 
at a trial level, but something to back up 
assertions.  For example, proof that a payment 
has been made, so have an objective record of 
that to avoid unnecessary dispute and delay in 
the process.

Who will you take to the mediation?  

• Someone who has authority to settle and 
sign any terms is essential

• If you have limited instructions, ensure 
that the person who can amend those 
instructions is readily available by phone  
if needed

• Do you need to take an expert and will 
they help your cause? If you intend to 

bring an expert, inform the other side 
before the mediation to avoid the 
perception of an ambush and potentially 
forcing an adjournment

Spend time to fully prepare an opening 
statement. Not just outlining your own 
case, but also highlighting the deficiencies in 
your opponent’s case. Do not assume your 
opponent will already know the arguments, 
the facts or even the law. I recommend 
rehearsing the opening statement out loud. 
What looks good on paper does not always 
sound as persuasive when spoken aloud. Be 
conscious that a mediation can sometimes be 
the first time opponents (legally represented 
or not) will hear and understand the 
arguments against them.  

Consider what evidence you might reveal

If you have a very strong point or piece of 
evidence which you believe your opponent 
does not know, why wait for trial?  If you are 
mediating and genuinely trying to settle, why 
not tell the other side what you have against 
them? It can only encourage settlement. 
They might have a complete response to 
your point which makes you view your case 
differently, well before it becomes too late 
and too expensive to turn back. 

Thoroughly and objectively analyse the 
strengths and weaknesses of your own 
case. Be passionate in your organisations’ 
position, but not blind to how a court might 
view the facts. Think about how the other side 
could put their case, whether or not it has 
already been articulated or pleaded and factor 
that possibility in to an assessment of the risks.  

What if the mediation is unsuccessful?

Before attending the mediation, think 
seriously about the consequences of not 
settling and what it is really worth to the 
organisation to achieve a resolution. Do not 
wait until the mediation has broken down and 
then think – what now?

At mediation
Mediations generally follow a certain format, 
and it is wise to come with a strategy in 
mind. A flexible and adaptable approach is, 
however, often what is required if the strategy 
starts to fail. The negotiation will not be 
nearly as stressful if you are thoroughly 
prepared, because you will be confident 
about where the risks lie, what they are worth, 
and the parameters of an acceptable result for 
your organisation.  

The following tips are based on my experience 
as a mediator. What I have observed to be 
effective, and what has caused mediations to 
start going off the rails.  

• It helps to indicate in the opening 
statement that you come with a willingness 
to settle. It sets the right tone for 
negotiations to follow. 

• Do not let the personal issues cloud the 
facts, the risks or the law. Be dispassionate 
and objective about the dispute when you 
are formulating offers and responses. 

• There is no magical formula for how 
monetary offers are made. Some parties 
move quickly to their “bottom line”; some 
move agonisingly slow with incremental 
increases or decreases; some like to mirror 
the increments of the other side. What I 
strongly recommend against, however, is – 

o starting so far away from the weight 
of the risks and your bottom line, that 
the offer might be considered insulting 
and jeopardise the entire mediation; 

o saying something is a final offer when 
it is not; and

o purposely misleading the mediator 
about your “bottom line”.  

Practical approaches to negotiation 
which I have seen work at mediation:

• Is there an incontrovertible amount 
involved? A component of a larger amount 
which is not in dispute. If that can be 
agreed and carved out, the amount left 
to negotiate or “argi-bargi” over, becomes 
smaller or narrower.  

• Where a settlement is contingent upon 
more than just money. Peripheral matters 
which, whilst important to a settlement, 
might not be difficult to agree upon. The 
first offer might be something like, “putting 
aside the amount for one moment, any 
settlement reached today must be subject 
to these things…” If you can agree on those, 
the negotiation which follows becomes 
only about the monetary component. It can 
save a lot of time not having to continue 
to recite all the extra conditions or, much 
worse, you agree on the most difficult 
aspect of money and then have to deal with 
peripheral issues which become a sticking 
point or gain more significance at the end 
of a very long negotiation.  

• It is extremely useful to come prepared with 
terms of settlement. Even if the terms are 
not completely acceptable to the other side, 
they are at the very least a starting point 
and a great time saver. Wherever possible 
they should be signed up at the mediation. 
At worst, heads of agreement should be 
signed. You should not assume that terms 
not specifically mentioned on the day of 
mediation will be able to be incorporated 
later.  Particularly confidentiality.

Properly conducted, a mediation is often hard 
work for all parties involved, but well worth 
the effort. Regardless of outcome, you want 
to be able to walk away from a mediation and 
say that everyone gave it their best shot and 
that it was a fair and reasonable process.  
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the value of thinking outside the box and 
continuous progression at a young age.” 

Hello, North America: Le Frapper’s interest 
in cross-cultural negotiations is what drove 
his decision to leave France. After graduating 
from the University of Panthéon Assas-Paris 
II, he left to pursue a legal degree from 
McGill University in Montreal. It was his 
time in Canada that sparked an interest in 
international trade law and arbitration.

After graduation, Le Frapper accepted a 
junior associate position at Hogan Lovells 
(then Siméon & Associés) in Paris. There, he 
had the opportunity to learn from several 
great partners and he focused on handling 
bankruptcy, commercial and litigation matters. 

“Working at Hogan Lovells honed my skills 
in corporate matters and transactions, and 
taught me the importance of discipline and 
high professional standards. Law firm life can 
be thrilling, however, I had a strong desire 
to work hand-in-hand with business people 
and gain an insider client perspective on 
transactions and mergers and acquisitions.” 

Bonjour, France: Although unclear at the 
time, his transition to in-house would present 
opportunities to practice on a variety of 
corporate matters across Africa, the Asia-
Pacific region, Europe, the Middle East and 
North America. He accepted a position as 
legal counsel at Total S.A.(then Elf Aquitaine) 
a multinational oil and gas company based in 
France in 1996, and took on responsibilities 
including asset acquisitions and divestitures, 
export credit and syndicated loans, financing 
deals, and market transactions.

G’day Australia, 喂 (Wèi) Asia: Le Frapper’s 
desire to gain a more global perspective on 
legal issues remained a driving force. At the 
eve of the 21st century, he felt the impulse 
to join the high-tech industry. Therefore, he 
made a bold lateral move to Alcatel (a global 
telecommunications equipment company 
now known as Nokia), to provide support as 
the lead transactional lawyer for projects in 
select areas of Africa and the Middle East. 

Le Frapper notes that, “in the late 1990s, the 
in-house profession was gradually shifting to 

It’s rare to meet someone who has lived 
on four of the seven continents. Meet one 
general counsel who has done exactly 

that: Iohann Le Frapper, General Counsel for 
ChetWode, a Paris-based fintech company; 
vice-chair of the Corporate Responsibility & 
Anti-corruption international commission of 
the International Chamber of Commerce (ICC) 
and chair of the global board of directors for 
the Association of Corporate Counsel (ACC).

Le Frapper is a Chief Legal Officer by day and 
jazz aficionado by night. He speaks three 
languages, has practiced law in three different 
industries and is a published author across 
multiple legal publications. 

His work experience has been a combination 
of pursuits of knowledge and passion. Starting 
in his hometown of Paris and coming back 
full circle in 2017, he moved up the ranks and 
developed an extensive skill set. Le Frapper 
has managed legal departments in Asia, the 
Middle-East and Europe. One might describe 
this type of mobility as adventurous. He 
however describes it as vital stating, “I learned 

MEMBERSHIP PROFILE
Iohann Le Frapper, ACC Board Chair: A Modern Day Citizen of the World
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a global operations model.” While at Alcatel, 
his career flourished and after more than two 
years, his successes on projects in the Middle 
East and Africa resulted in an opportunity to 
join the team negotiating a major acquisition 
in China. He was promoted to the role of 
general counsel for Alcatel China and the 
North East Asia area in the Shanghai-based 
Asia Pac headquarters of Alcatel.  There he was 
able to focus on his other passions, mergers 
and acquisitions and major commercial 
projects in Asia. 

During this period Le Frapper was 
instrumental in completing a range of 
projects, one of which included restructuring 
a portfolio of subsidiaries in Asia and led to a 
company-wide position of assistant general 
counsel at Alcatel’s headquarters back in 
Paris. In this role, Le Frapper managed teams 
in Australia, the Asia-Pacific region, China, 
New Zealand, the Philippines, Singapore, and 
Taiwan to streamline legal functions for the 
company. Moreover, he supported strategic 
restructuring of joint global ventures with 
Asian partners and the post-merger design of 
Alcatel and Lucent. 

“This was a complicated period for the 
company in light of multi-jurisdictional FCPA 
issues and the challenges of post-merger 
integration of two very different business 
cultures. I actually relied heavily on several 
FCPA and compliance resources created 
by ACC to build my compliance expertise 
for day-to-day management,” Le Frapper 
explained. “ACC’s resources and connections 
in the regions I managed are why I joined 
the association and eventually sought out a 
leadership role within the organisation.” 

After the merger, Le Frapper went on to 
oversee a large legal team, focused on the 

business knowledge to managing a team and 
operations in the Middle East.” 

At Gulf Bridge, Le Frapper wore many hats, 
including manager of a small law department 
human resources and administration 
supervisor.  The latter of which was an 
eye-opener to the critical human resources 
dimension of corporate and business 
challenges. As the company secretary, 
he became a trusted advisor to enhance 
corporate governance standards. Less than 
four years later, his life as a global citizen 
came full circle when he returned to France 
to work as the general counsel for ChetWode, 
a Paris-based multijurisdictional investment 
management business. ChetWode assists 
other European companies with financing 
needs through production asset financing.

With nearly half of ChetWode’s corporate 
transactions implemented overseas, Le 
Frapper’s unique skills in global business 
management are crucial. “Today, organisations 
of all sizes operate on a global scale. 
Therefore, coupling legal experience with 
tools to assess and manage risks allows for 
greater fluidity and better management of 
business operations.”  

Le Frapper understands from experience, that 
having a diverse professional background 
creates a wealth of opportunities as well 
as relevant skills to manage diverse legal 
matters. From his roles as outside counsel, 
in-house lawyer, chief legal officer and 
compliance officer, Le Frapper developed 
business acumen and strategies. As a result, 
he is able to better represent his companies 
and continue to shape the future of business, 
from corporate planning stages to the career 
trajectories of his team members, helping 
them achieve the same great successes.  

south of Europe and emerging markets (Africa, 
Middle-East, India and CALA) in Vélizy, France. 
He the returned to the company’s Paris office 
to serve as vice president, general counsel, 
and compliance leader of its networks group; 
an aggregate of the core business and 
product divisions (wireless, wireline, optics, 
routers, radio frequency systems, 
and submarine cables) boasting 17,000 
employees worldwide. 

“Operating as one of the largest 
telecommunications organisations meant an 
increased level of scrutiny, for our team and 
the company; and a focus on an even more 
robust reporting structure for compliance 
issues,” Le Frapper explained. As the 
compliance leader and advisor of corporate 
affairs, his team guided C-suite level decisions, 
which resulted in supporting the first 4G LTE 
networks in the United States, and a 12 billion 
euro turnover in 2012. “It was an incredible 
experience to spend time with heads of 
product development so passionate about 
innovation and technology,” Le Frapper said.

Marhaban Qatar: Le Frapper’s exemplary 
achievements at Alcatel-Lucent shined 
a light on his methodical approach to 
business and legal practices. Soon after, 
Gulf Bridge International, a privately-owned 
telecommunications provider based in Doha, 
Qatar, named him the Chief Legal Officer and 
Company Secretary. “The opportunity to use 
my skills to expand a small law department 
and move from a telecom supplier to a service 
provider operating an international telecom 
network came at the perfect time in my 
life,” Le Frapper said. “I had five never-boring 
jobs at Alcatel-Lucent but I was ready for a 
second overseas adventure. This new role 
was my chance to apply my corporate and 
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ACC Releases Chief Legal Officers 
2017 Survey
Released in January 2017, the Association of 
Corporate Counsel (ACC) Chief Legal Officers 
2017 Survey reported that one-in-three CLOs 
and GCs claim their companies adjusted plans 
to enter new markets following geopolitical 
events in the last year. Nearly half suggested 
they plan to terminate a law firm for 
underperformance in the year ahead.  

The CLO 2017 Survey included data and 
insights from nearly 1,100 GCs and CLOs in 
42 countries and indicated that the in-
house community and the businesses they 
represent faced questions about market plans, 

employee safety, and product lines following 
geopolitical changes and instability in 2016. 
The expected influence on government 
policies ensured that ethics, compliance and 
regulatory changes remained the leading 
issues facing CLO’s. In light of world events 
where conflict or terrorism threatened to harm 
employees, 44% of CLOs nominated employer 
duty of care and workplace safety as a top 
concern. GCs in Australia and the Asia Pacific 
region were most likely to rate duty of care an 
“extremely” important issue.

In addition to external changes affecting 
business and the legal department, CLOs also 
made significant changes in their selection 

and hiring of outside counsel. Nearly one-in-
three GCs said they fired an underperforming 
law firm in the past year, and 46% say they will 
“definitely” or “may” replace a law firm in 2017.

CLOs who said they fired a law firm in the past 
year were significantly more likely than others 
to plan increases to their internal budgets and 
use of alternative fee arrangements (AFAs) into 
2017. Among those law departments firing 
their firms, two-thirds of CLOs said they are 
considering replacing a firm this year which 
suggests departments are changing firms 
rather than reducing their outside law partners.  

To learn more about the CLO Survey, 
visit www.acc.com/closurvey. 

ACC GLOBAL UPDATE
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The following ACC Australia members changed organisations between December 2016 and February 2017.
ACC Australia encourages all members to notify us of a change of workplace to ensure we have your
current contact details.

Name Past Organisation New Organisation New Role

Sally McLennan Santos Limited ASC Pty Ltd Senior Corporate Lawyer

Emma Miller Fortescue Metals Orica General Counsel 
 Group Limited  - Australia, Pacific and Indonesia

Ben McKay Flinders University University of Adelaide Corporate Lawyer

Marcus Strohmeier Sandvik Gold Corporation General Counsel
   – The Perth Mint

Bernard Lankes Hewlett Packard  IBM Australia Counsel

David Field Telstra Canon Australia Chief Legal Counsel

Glynn Mayne GSK Gilead Sciences Senior Manager, Business Conduct

Leally Chen MMG Limited OceanaGold Corporation Senior Legal Counsel

Guided by an editorial panel of in-house counsel, 
with contributions from over 200 Chief Legal 
Of�cers across Australia and New Zealand, this 
comprehensive report contains: 

• Benchmarking information to compare 
your practice to industry peers on key 
performance indicators and practice 
characteristics 

• Trend data to assist with forward planning 

• Practical tips to improve performance, 
in�uence stakeholders and improve the value 
of your practice 

• Insights on practice innovations that work. 

• Real-life case studies pro�ling a range of 
practical tools and solutions as adopted by 
some of Australia’s most progressive in-
house legal teams.

Pre-order the 2017  
In-house Counsel  
Benchmarking &  
Leading Practices  
Report

Go to acla.acc.com/resources/research 
to pre-order the report today for 
release on 1st May 2017.

Member Organisation Changes
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AUSTRALIAN CAPITAL TERRITORY
Christopher Malone Department of Social Services

NEW SOUTH WALES
Jane Allen Department of Family & Community Services

George Andrews First Title

Peter Atkin Woolworths Limited 

Samantha Barrett Woolworths Limited 

Loren Blumgart Brookfield Property Partners

Maarten Bollin Woolworths Limited 

Sabine Bourdin Dynatrace Asia Pacific Pty Ltd

Denielle Brassil Department of Family & Community Services

Anna Braye Ruralco Holdings Limited

Victoria Broomfield Department of Family & Community Services

Mark Bryant Charter Hall Group

David Bushby Lexoo

Lucy Clancy Department of Family & Community Services

Jenny Cruz Ernst & Young

Danielle Downer Department of Family & Community Services

Isabel Doyle Cerner Corporation Pty Ltd

Christie Elemam Department of Family & Community Services

Tracey Emanual Department of Family & Community Services

Nicole Eveston Department of Family & Community Services

Rana Halabi icare

Carly Hydes Department of Family & Community Services

Ashna Islam Deloitte Touche Tohmatsu

Nadia Janisz Thomson Reuters

Rebecca Jouana Department of Family & Community Services

Vered Keisar Resmed Limited

Gillian Kelly APCA

Diana Keyes Coca-Cola South Pacific Pty Ltd

David Keyte Craig Mostyn

Ben Langford Woolworths Limited 

Jade Lee Department of Family & Community Services

Donna Lin Department of Family & Community Services

Rachael Lohrasby Department of Family & Community Services

Jessica Looi Deloitte Touche Tohmatsu

Sophie MacIntosh Smartgroup Corporation Ltd

Ria Manguray Procter & Gamble Australia Pty Ltd

Nicholas Martin Department of Family & Community Services

Sarah McCarthy Department of Family & Community Services

Gemma McMahon The Star Entertainment Group

David Mesman nbn

Michael Milnes Thomson Reuters

Andrew Mock Deloitte Touche Tohmatsu

Vinish Nair Woolworths Limited 

Andrea Nesbitt Department of Family & Community Services

Michelle Nicholson Cleary Bros (Bombo) Pty Ltd

Hugh Norris Department of Family & Community Services

Danielle Nourse Kroll 

Maria Reid Department of Family & Community Services

Manell Saad Eclipx Group Limited

Melissa Scardino Department of Family & Community Services

Grace Siu icare

Charlie Smirl Dovetail Legal Solutions 

Nicola Smith Department of Family & Community Services

Hanna Soderlindh Thomson Reuters
Manroop Soin Department of Family and Community Services
Brooke Stanford Department of Family & Community Services
Kimberly Statham Woolworths Limited 
Vanessa Tran Ernst & Young
Anastasios Vlach Ruralco Holdings Limited
Sean Ward Mirvac
Shelley Williams DP World Australia Limited
Marina Yastreboff CSC Australia Pty Ltd
Stephanie Young Department of Family & Community Services

QUEENSLAND
Jelena Butina Penske Transportation Group International
Karen Buttigieg Australian Securities & Investments Commission 
(ASIC)
Paul Calvert Multiplex Australasia Pty Ltd
Adam Cradick Department of Environment and Heritage   
 Queensland
Ingrid Fuentes Energex Limited
Karen Gardiner  LOD - Lawyers On Demand 
Kristi Geddes QIMR Berghofer
Boyd Honor ASIC
Yasmin Kennedy Queensland Treasury
Ashley Kersey Village Roadshow Theme Parks
Rebecca Mitchell Telstra Corporation Ltd
David Pegg Senex Energy Limited
Neesha Pierce UnitingCare Queensland
Myra Poon ASIC
Edwina Reynolds Australian Childcare Projects
Trish Russell Thiess
Vernon Ting Brisbane Airport Corporation Pty Ltd
Katherine-Anne Waldron Westside Corporation Pty Ltd
Rachel Weeks John Bridgeman Limited
Kate Wheatland Villa World

SOUTH AUSTRALIA
Christopher Adamek ASIC
Hildie Auret Flinders University
Kristyn Briggs Statewide Super
Daniela Di Stefano ASIC
Rhys French Elders Limited
Zoe Jones BHP Billiton Ltd
Benjamin Markowski Medvet Science Pty Ltd
Karena Milios Elders Limited
Jack Moschakis Bionomics Limited
Emily Newman ASIC

TASMANIA
Gemma Allan ASIC
Laura Dunbabbin ASIC
Christopher Green ASIC
Fleur Grey ASIC
Tegan Lem ASIC
Felicity Natoli ASIC
Alexandra Purvis ASIC
Simon Scott Glenorchy City Council

ACC AUSTRALIA WOULD LIKE TO WELCOME
The following new members to the association who joined in the 3 months to 1 February 2017
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VICTORIA
Stefanie Allen Lazard Pty Ltd
Nick Alston Wesfarmers Limited
Jesse Andrighetto Geotech Group
Carolyn Anicich NBN Co Ltd
Jane Apostolopoulos Telstra Super
Tracy Beveridge Lazard Pty Ltd
Raechelle Binny National Australia Bank Limited
Linda Bui KOOKAI
Rhea Chapple Toyota Motor Corporation Australia Limited
Andrew Coffey Acquire BPO Pty Ltd
Benjamin Copeland Australian Red Cross Blood Service
Andre Didenkowski Parks Victoria
Frances Dunn Netwealth Investments Limited
Jeremy Fitzpatrick  Australian Unity Limited
Jim  Galanopoulos Eric Insurance Limited 
Cara Gerace Moose Toys Pty Ltd
David Goldberg Metropolitan Fire & Emergency Services Board
Russell Griggs Royal Melbourne Institute of Technology
Emily Haseloff Toyota
Sarah Johnson Robert Bosch (Australia) Pty Ltd
Nicola Kan Vocus Communications
Melissa Knoll Philip Morris Limited
Richard Laufer Northern Health
Farrah Leipper GPC Asia Pacific Pty Ltd
Traci MacRae Parks Victoria
Catherine McMahon United Super Pty Ltd
Susan McMaster CSIRO
Juan Munoz Innovia Security
Andrew North Geotech Group

Varsha Patki Australian Red Cross Blood Service
Sophie Patone Cargill Australia Limited
Jennifer Patterson V/Line Pty Ltd
Hayley Pope United Super Pty Ltd
Sophie Robinson Australian Pscyhological Society
Adrienne Roche AustralianSuper
Verity Shepherdson Hydro Tasmania
Vesna Smigowski City of Greater Geelong
Andrew Stone United Super Pty Ltd
Natalie te Wierik UPG
Paul Thompson United Super Pty Ltd
Angela Thurstans United Super Pty Ltd
Michelle Willetts  Department of Environment, Land,  
 Water and Planning

WESTERN AUSTRALIA
Gerard Andrews ASIC
Cecilia Camarri BGC Contracting Pty Ltd
Fiona Cross Edith Cowan University
Natalie Durr ASIC
Victoria Hawkins LOD - Lawyers On Demand 
Clive Lumsdon LOD - Lawyers On Demand 
Blanche Lusty Mineral Resources Limited
Tiki MacLennan Wesfarmers Limited
David McMullen St Ives Retirement Living
Catherine McNeilly INPEX Australia Pty Ltd
Thomas McPhee ASIC
Schellie-Jayne Price Chevron Australia
Bartholomew Primrose Brookfield Rail
Yew Sin Smolarek IMF Bentham

ACC AUSTRALIA CORPORATE ALLIANCE PARTNERS
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