
Benjamin C. Dean 

Iconoclast Tech LLC 

ben@iconoclast.tech  

 

 1 

 

Submission to the Financial Conduct Authority 

3 October 2019 

 

Introduction 

This is a submission to consultation paper CP19/22 “Prohibiting 

the sale to retail clients of investment products that reference 

cryptoassets”. I have previously undertaken a number of research 

papers on the economics of digital technologies for the 

Organisation for Economic Co-operation and Development (OECD) and 

for the European Parliamentary Research Service. I have also 

conducted a research project on how crypto-assets and derivatives 

are used around the world for the Washington DC based Coin Center. 

This research provides me with a unique perspective on how this 

industry is developing worldwide and the policy issues surrounding 

its emergence and growth. 

 

Reading through this consultation paper, it is striking how limited 

an evidence base is used to support the policies proposed. The cost 

benefits analysis (CBA), on which much of the proposed ban lies, 

uses inappropriate statistical methods and timeframes and does not 

cover all relevant costs and benefits. The justifications for the 

proposed ban, either alone or together, do not provide a convincing 

case for a policy measure as extreme as a ban. This submission is 

intended to identify some of these errors, propose better methods, 

as well as identify what are inappropriate and likely to be 

ineffective policy proposals.  

 

If the FCA wishes to refine their CBA analysis, or more completely 

exploring the risks of crypto-assets or derivatives beyond the 

points made in this submission, I am based in London and would be 

happy to provide further clarification or assistance as desired. 

 

Comments on the cost-benefit analysis (CBA) 

The desired policy outcome sought is to, “to reduce the harm to 

retail consumers caused by the sale of derivatives and ETNs 

referencing unregulated transferable cryptoassets.” This desired 

outcome is based on a cost benefit analysis (CBA) that is threadbare 

and poorly constructed. The following sections are in response to 

Q4: “Do you have any comments on our CBA for these proposals as 

detailed in Annex 2?” 

 

The timeframe for analysis is from June 2017 to December 2018. 

While this timeframe does include, “periods of price increases and 

decreases as well as periods of relatively low volatility”, it does 
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not provide any indication of what happened before and most 

importantly after this timeframe.  

 

There have been numerous market cycles in the ‘crypto-asset’ 

markets pre-dating 2017. Some participants during this time made a 

profit, some made a loss, and some have not yet realised a loss or 

gain. This needs to be incorporated into the CBA, even if in the 

form of an estimate based on assumptions, before any policy 

decisions can be made based on the relative and absolute 

distributions of gains or losses.  

 

The most important missing element from the CBA is quantification 

of the future gains/losses to various stakeholders. For instance, 

consider that BitMEX, which operates from Hong Kong and provides 

crypto-derivatives to a global clientele, processed close to USD 1 

trillion in transactions this past financial year [1]. BitMEX takes 

various fees from these transactions, which likely places their 

revenues in excess of several hundred million USD equivalent. If 

BitMEX, or a competitor to BitMEX, were to be based in the United 

Kingdom and pay corporate taxes, the tax revenue to HM Government 

alone would outstrip all elements of this CBA. BitMEX, or a 

competitor, would not base themselves in the United Kingdom under 

the FCA’s proposed ban, so this tax revenue would not be collected. 

Indeed, the release of this consultation paper alone may already 

have done irreparable damage in that no tax-paying company would 

run the legal and regulatory risk of basing themselves in the 

United Kingdom. Consequently, they will simply go to Hong Kong or 

some other jurisdiction, pay taxes there and provide services to 

United Kingdom residents.  

 

The only ‘cost to firms’ recorded in the CBA is, “around £75m per 

annum across all products, based on revenues from June 2017 to 

December 2018”. Again, backward-facing estimates of past revenue 

do not incorporate the future potential revenue. Aside from the 

tax implications, consider the potential spill-over benefits from 

the technically gifted founders and employees of the companies that 

could base themselves in the United Kingdom. These people will 

simply move elsewhere, such as Singapore or Hong Kong, and provide 

the exact same services to United Kingdom residents, but would 

instead provide these spill-over benefits to people in those other 

jurisdictions. 

 

The analysis of benefits and costs to consumers miss markets being 

zero-sum. That is, they simply redistribute value from one party 

to another. In this sense they should cancel themselves out in a 

cost-benefit analysis.  
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Even if we erroneously incorporate this element into the CBA, there 

is nothing unusual about profits accruing to a minority and losses 

accruing to a majority. The analysts claim that, “67% [of retail 

investors lost] money by investing in these products across the 

full 18-month period”. If one were to look around for outcomes 

across other financial markets, one would likely find a number of 

functional and transparent markets where profits accrue to a 

minority (depending on the timeframe used). That profits accrue to 

a minority is not in of itself a solid foundation to base policy 

proposals.  Setting aside the aforementioned timeframe issues, 

there is also no benchmark by which to determine that this is a 

‘good’ or a ‘bad’ proportion of market participants. It is also 

not clear how much each of these loss-making participants lost per 

participant. This would be important to establish in a CBA intended 

to determine if retail investors are being harmed by participation 

in these markets and, if so, how much?   

 

Finally Chart 3 uses the average aggregate profits and losses per 

active account and Chart 4 uses the distribution of average 

profits. Profits in financial markets do not follow a normal 

distribution across participants, which makes the average (as a 

measure of central tendency) not just inappropriate but 

meaningless. This is not a solid supporting point for the proposed 

policy measures in the consultation paper. If one were to accept 

this as a supporting point, one would have to apply similar 

rationale (and ban) to countless other markets where profits aren’t 

distributed evenly amongst all or a majority participants.  

 

Finally, the ‘unintended consequences’ of the CBA does not 

incorporate the first-order effects of an exodus of United Kingdom 

companies to other jurisdictions, where they or other companies 

would provide the same internet-based services to United Kingdom 

residents, nor the second-order tax and skill spill-overs from this 

outcome. Note as well that these first-order effects nullify the 

effectiveness of the proposed policies. This should be incorporated 

into the CBA in the form of a loss to taxpayers given they would 

have to fund efforts to enforce what would ultimately be an 

ineffective policy. 

 

Comments on the justification for the proposed ban 

There are also a number of methodological issues in the limited 

evidence used in the justification for the FCA’s proposed ban 

(section 3 of the consultation paper). The justification rests on 

three principal claims: 1. the impossibility of valuing crypto-

assets, 2. the risks of financial crime, market abuse and 
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operational issues, and 3. extreme volatility. The following 

section is in response to Q1: “Do you agree with our analysis of 

the key risks and harm posed by these products? Is there any 

additional evidence or factors that we should consider?” 

 

With regard to the valuation issues, while it is true that not 

everyone has yet developed methods to value crypto-assets, there 

are some who have developed methods and other will do so in the 

future. This is a relatively new market, which is acknowledged in 

the consultation paper using the word “immature”. It is not unusual 

for there to be a lack of commonly understood and accepted valuation 

methods at early stages of a technology cycle. The creation and 

release of Bitcoin represents a major technological shift. The 

double-spending problem has been solved and, as a consequence 

digital scarcity is now possible. This is a change on par with the 

emergence of shipping insurance in the 1800s or catastrophe bonds 

in the 1980s. Enormous opportunities exist for those who are able 

to work with, build on and experiment with this technology. Methods 

for valuing crypto-assets will emerge from this process. The FCA’s 

proposed ban would make it unnecessarily difficult for the ‘retail 

investor’ in the United Kingdom to claim part of the benefits that 

these opportunities present. 

 

With regard to financial crime, market abuse and operational issues 

– the evidence marshalled is not sufficient to fully support these 

claims. There is no evidence provided to support the claim in 

paragraph 3.19 that, “Market immaturity (including cryptoasset 

platforms’ systems and controls), lack of transparency and absence 

of comprehensive market oversight in underlying cryptoasset 

markets”, necessarily lead to, “significant risks… from financial 

crime (including cyber-attacks), market abuse, and operational 

risks ». Paragraph 3.22, which references, “the potential uses of 

cryptoassets for money laundering”, has no relevance to crypto-

derivatives. Crypto-derivatives are not the same as what the FCA 

defines as crypto-assets. The strongest claim is made in paragraph 

3.21, which references pump-and-dump schemes, but only press 

reports are given. Academic research exists on these schemes [2]. 

If this evidence were reviewed one would find that the frequency 

of these schemes has fallen over time as participants (including 

retail investors) incur losses and learn to not take part in the 

future. This incurring of losses is a self-correcting dynamic in 

markets, which occurs without the need for a ban. 

 

Finally, with regard to extreme volatility, one must remember that 

volatility goes in both directions. It creates profit opportunities 

on one side and loss potential on the other side (unless one takes 
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a short position, which then allows one to profit from declines in 

market prices). This fundamental dynamic of markets is not 

mentioned in the consultation paper and its existence effectively 

undermines the claim that extreme volatility, even with leverage, 

is inherently bad for even retail investors.  

 

Chart 3 compares the price volatility of one ‘crypto-asset’ 

(Bitcoin) against gold, silver lean hogs and orange juice. The goal 

here is to show how volatile the Bitcoin market price has been 

within a certain past timeframe. In statistics classes people are 

taught not to compare apples with oranges – yet here the analysts 

have attempted to make their point by comparing the market price 

of categorically different things (literally including oranges).  

 

One has to examine crypto-assets on their own terms, as a relatively 

new technological change from which the benefits and costs have 

not yet been realised, akin to the way one might analyse and compare 

the stock prices of dot.com companies in the 1990s and 2000s. 

Depending on the timeframe used for analysis, one would find huge 

differences in volatility over time as the opportunities from the 

new technology are unearthed and exploited through the process of 

entrepreneurial experimentation. Comparing crypto-assets to one 

another, over a longer timeframe, is required before one can draw 

conclusions about them, or for that matter before one could propose 

a ban.  
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