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Articles and Resources on Retirement Plan Lawsuits 
 
Recent Lawsuits: 
 
InvestmentNews: Nestle sued over its 401(k). 10/14/20. …Unlike most other excessive fee 
claims filed amid this year’s enormous surge in 401(k) litigation, investment management 
costs are not at issue in the Nestle case. Rather, the plaintiffs in the class-action lawsuit 
cite record-keeping and administrative costs that were allegedly more than twice as 
expensive… 

Plansponsor: Another Health Care Provider Accused of ERISA Breaches. 9/29/20. 
Barnabas Health is the latest to face class action allegations filed by the law firm Capozzi 
Adler. Allegations in the suit closely parrot other complaints filed in the past year against 
health care systems by the law firm Capozzi Adler—including an extensive recitation of 
basic facts about ERISA and the fiduciary duty, as well as some repeated typos.  

Plansponsor: MGM Resorts Hit With 401(k) Plan Excessive Fee Suit. 9/25/20. MGM 
Resorts International has been sued by participants of its 401(k) plan alleging breaches of 
Employee Retirement Income Security Act (ERISA) fiduciary duties by allowing excessive 
recordkeeping and investment fees. The allegations are similar to many other pieces of 
litigation challenging the use of actively managed funds over passive funds and the use of 
higher-cost share classes. 

Investment News: Mutual of Omaha settles ERISA lawsuit for $6.7 million 9/23/20. 
Mutual of Omaha has agreed to settle a lawsuit brought by its own retirement plan 
participants for $6.7 million, court records filed this week show….The total $6.7 million 
settlement payment, if approved by the court, would include up to $2.2 million in attorneys’ 
fees and as much as $10,000 for each of the three named participants in the suit, in 
addition to payments for the affected class members. 

Plansponsor: Duke Energy Faces Classic Excessive Fee Lawsuit. 9/24/20. The complaint 
suggests the plan’s recordkeeping expenses demonstrate that defendants failed to 
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engage in prudent monitoring and engage in prudent practices to keep those costs at 
competitive levels. Duke Energy. 
 
Plansponsor: Court Ruling Mixed on Home Depot Dismissal Motion. 9/22/20. While 
a court has ruled the plan’s advisers should be carved out of the litigation, the counts 
against Home Depot fiduciaries will proceed. Plaintiffs here suggest Home Depot has 
selected multiple poorly performing funds for its 401(k) plan, allowed investment advisers 
to charge its employees unreasonable fees, and turned a blind eye to what amounts to a 
kickback scheme between an investment adviser and the plan’s recordkeeper. 

PlanAdviser: AutoZone ERISA Suit Clears Motion to Dismiss. 9/21/20. The district court 
declined to rule on the reasonableness of comparing actively managed funds to passively 
managed index funds on a motion to dismiss, clearing the way for discovery and 
potentially a full trial. AutoZone. 

Plansponsor: Sutter Health Faces Second Lawsuit Challenging Use of Actively 
Managed TDFs. 9/14/20. The most recent lawsuit says the actively managed suite’s risk 
has been amplified during the COVID-19 pandemic. A second lawsuit has been filed 
against fiduciaries of the Sutter Health 403(b) Savings Plan for breaches of their fiduciary 
duties under the Employee Retirement Income Security Act (ERISA). 

Bloomberg Law: ERISA lawsuit filed against Nvidia; suit against Cornell settled 9/4/20 
Technology company Nvidia Corp. is facing a lawsuit over its 401(k) plan, which 
plaintiffs allege had higher than necessary investment management fees. The plaintiffs 
allege that the plan sponsor did not opt for the lowest-cost share classes of available 
investments or consider less expensive investments from different providers. The case 
alleges a breach of fiduciary duties of loyalty and prudence and a failure to monitor 
fiduciaries. Pennsylvania law firm Capozzi Adler has filed dozens of excessive-fee 
401(k) cases on behalf of clients this year. 

Blomberg Law: 9/2/20 Latest 401(k) lawsuit filed in an avalanche of COVID-19 litigation. 
9/2/20. B. Braun Medical is among the latest companies sued so far this year in an 
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unusual wave of 401(k) litigation. That company, which was sued Aug. 26 in U.S. 
District Court in the Eastern District of Pennsylvania, is among more than 60 others 
facing new claims this year, according to an analysis by Bloomberg Law…the 
defendants violated their ERISA fiduciary duties by “maintaining certain funds in the 
plan despite the availability of identical or similar investment options with lower costs 
and/or better performance histories.” Defendants in the lawsuit include B. Braun Medical 
Inc., the Board of Directors of B. Braun Medical and its members during the class 
period, and the retirement committee and its members.  

Plansponsor: 8/21/20 Parties in Lawsuit Over Revenue Sharing in 401(k) Plan Agree to 
Settle. 8/21/20. BTG International and company officials agreed to pay $560,000 to 
settle charges they allowed the plan’s recordkeeper to receive unreasonable 
compensation through undisclosed channels. 

Plansponsor: 8/21/20 Another Lawsuit Takes Aim at Plan’s Use of Fidelity Active TDF 
Suite. 8/21/20. The lawsuit also calls out what it says are ‘additional objectively 
imprudent investment options,’ and claims recordkeeping fees were excessive. A 
participant of the Prime Healthcare Services Inc. 401(k) Plan has filed a proposed 
class action lawsuit against Prime Healthcare Services and its 401(k) plan committee 
alleging they failed to fully disclose the expenses and risk of the plan’s investment 
options to participants; selected and retained high-cost, poorly performing investment 
options; and allowed unreasonable expenses for recordkeeping. 

	
Plansponsor: iHeart Communications Faces 401(k) Excessive Fee Suit. 8/19/20. iHeart 
Communications 401(k) plan fiduciaries are accused of failing to negotiate for better 
fees, switch to collective trusts and switch to lower-cost share classes for investments. 

Plansponsor: University of Miami Faces Lawsuit Over 403(b) Plan Fees. 5/1/20. The 
plaintiffs at the University of Miami say they seek similar remedies as those in a 
settlement that was court-approved in a case against Duke University. 
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PIonline: Liberty Mutual Group hit with ERISA lawsuit. 4/15/20. Participants in Liberty 
Mutual Group's $7 billion 401(k) plan filed a class-action lawsuit against the firm and 
the plan's administrative committee claiming they made irresponsible investment 
options and failed to properly monitor and control record-keeping fees in violation of 
ERISA. 

NAPA-Net: Vail Resorts Hits Litigation Mogul with its 401(k). 2/26/20. Chalk up another 
401(k) excessive fee suit—the fifth for a relatively unknown set of litigants….Their 
targets are smaller than have been the norm in such actions—but in less than a year 
they have filed suit against the 401(k) plans of Adidas America Inc., 
telecommunications provider West Corp., a subsidiary of Greystar Real Estate Partners 
LLC, and Cincinnati’s TriHealth Inc.  

NAPA-Net: Another 'Small' Plan Hit with Excessive Fee Suit. 7/31/19. A pair of relatively 
unknown law firms have now notched a fourth ERISA excessive fee suit. The latest has 
been brought against Cincinnati-based TriHealth, Inc.’s retirement plan by Greg 
Coleman Law and Jordan Lewis PA on behalf of plaintiffs Danielle Forman, Nichole 
Georg and Cindy Haney.  

Plansponsor: Revenue Sharing Questioned in New Quest Diagnostics Lawsuit. 7/29/20. 
Among other arguments, the ERISA fiduciary breach complaint suggests fiduciaries 
“should not choose otherwise imprudent investments specifically to take advantage of 
revenue sharing.” … Quest Diagnostics is accused of failing to objectively and 
adequately review its retirement plan’s investment portfolio “to ensure that each 
investment option was prudent, in terms of cost.” It is also accused of maintaining 
certain funds in the plan despite the availability of identical or similar investment options 
with lower costs and/or better performance histories. 

Investment News: Biogen Faces Class Action over 401(k) Fees. 7/20/20. The company, 
Biogen,  is among the latest targeted in a wave of ERISA litigation this year. 
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PlanSponsor: MedStar Health Inc. Faces 403(b) Excessive Fee Suit. (7/7/20). The 
lawsuit says the defendants not only selected and retained high-cost and poorly 
performing investments, but also failed to fully disclose the expenses and risk of the 
plan’s investment options to participants. 

Investment News: 401(k) Suits Target Trader Joe’s, Costco, Estee Lauder, Oshkosh 
Corp, Others. (7/1/20). Litigation alleging that plan sponsors breached their fiduciary 
duties keep coming. 
 

Share Class Issues Cited in ManTech ERISA Lawsuit. 5/19/20. Plaintiffs have filed a 
new class action Employee Retirement Income Security Act (ERISA) complaint against 
the ManTech International Corp., alleging a number of fiduciary breaches in the 
operation of the firm’s defined contribution (DC) retirement plan. 

National Association of Plan Advisors: Vail Resorts Hits Litigation Mogul with its 401(k)  

Investment news: University of Chicago settles 403(b) lawsuit for $6.5 million 

Bloomberg Law: College Retirement Litigation Three Years Later 
 
Resources: 

 
The Department of Labor “Meeting Your Fiduciary Obligations” - (www.dol.gov) 

Market watch: 401(k) lawsuits are surging. Here is what it means for you. 

CKR Law Firm: ERISA: Thou Shall Not Pay Excessive Fees!  
 
 
Lawsuit Reasons: 
 
“did not try to reduce the plan’s expenses or exercise appropriate judgment to scrutinize 
each investment option that was offered in the plan to ensure it was prudent,” 
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“ failed to include low-cost investment options in the plan, including the lowest-fee share 
classes that were available for otherwise identical funds in the plan.” 

“the university failed to investigate, examine and understand the real cost to the plan’s 
participants for administrative services, causing the plan and participants to pay 
unreasonable and excessive fees for investment and administrative services.” 

“The plan failed to consider lower-cost investment structures, such as collective 
investment trusts and lower-fee mutual funds, either passively or actively managed.” 
 
“Defendants’ failure to monitor and improve investment options confirms more than 
simply sloppy business practice.” 
 
“The plaintiffs “continue to be harmed by the ongoing inclusion” of allegedly high-cost, 
poorly performing investment options”. 
 
Earlier outcomes: 
 
“The University of Chicago was the first school to strike a deal, signing a $6.5 
million settlement in 2018, several months after a federal judge declined to dismiss the 
case. 

Brown University and Johns Hopkins University also signed deals in the months after 
losing motions to dismiss. Brown settled for $3.5 million, and Johns Hopkins settled for 
$14 million. 

Duke University and Vanderbilt University negotiated their settlements after seeing 
their cases certified as class actions. The deals totaled $10.65 million and $14.5 million, 
respectively. 

Most recently, MIT announced its settlement Sept. 12, four days before the case was 
scheduled to go trial.” 


