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Below is a guest post by Tariq Ahmad, a foreign law specialist at the Global Office of Legal Studies at the Library of Law of Congress. Tariq has previously contributed posts on Islamic law in Pakistan - The Global Legal Collection Highlights, India's Regulatory Approach to Uber, and FALS posts on beef
bans in India and proposals to reform Pakistan's blasphemy laws. This post explains some of the disputes related to the recent revocation of the special constitutional status of the State of Jammu and Kashmir under article 370 of the Indian Constitution, as well as the repeal of Article 35A, which allowed
the State to identify permanent residents of the state and certain special rights and privileges associated with such a residence permit. It also includes a brief historical background to the dispute, legal steps taken to revoke special status, and legal problems related to the decision. 1. What is the history of
the conflict and dispute over Kashmir? Kashmir region (Washington: Central Intelligence Agency, 2003). The Department of Geography and Maps of Congress, /hdl.loc.gov/loc.gmd/g7653j.ct000968.Prior british India, which gained independence in 1947 and divided the region into the possessions of India
and Pakistan, the state of Jammu and Kashmir was one of 565 princely states that were not under the direct control of the British colonial administration and retained a greater degree of autonomy to manage their own affairs (except in defence and international relations). The process of partitioning British
India is governed by the Indian Independence Act 1947. Theoretically, they were given the opportunity to remain independent or to join any dominion. However, as described in one magazine article, without the British forces available for their defence, independence was not a real option for the princely
state, many of which were quite small. States were encouraged by the then Viceroy Lord Mountbatten to join some dominion and did so on the basis of their geographical location, religious identity or other factors. Kashmir's ruler, Maharaja Singh, hesitated between joining any dominion and choosing to
remain independent and neutral, as noted in another article: Maharaj Singh in Kashmir inherited a unique conundrum: he was a Hindu but dominated the Muslim majority. It was also the only princely State bordering both India and newborn Pakistan, allowing it to join any nation. Even more complicating
the already tense birth of the two peoples was the open discussion of Maharaj Singh's independent that would only confuse and overshadow the question of the accession of the State. However, after the uprising against the ruler in Punch and the invasion of the Pathan tribe from Pakistan, Maharaja Singh
decided to turn to India for military help and executed the instrument of accession to India. The accession was carried out in the hope of holding a plebiscite or referendum to determine the final status of the State. Eventually, regular Pakistani troops became involved and a direct conflict between the two
new countries arose until a UN-brokered cease-fire agreement was signed on January 1, 1949. Later that year, a ceasefire line was agreed. The northern and western part of the former princely state was ruled by Pakistan as Azad Kashmir and the Northern Regions (now known as Gilgit-Baltistan), and
the state of Jammu and Kashmir joined India. In 1965, Pakistan and India survived a second war for Jammu and Kashmir status, but by the end of the 1949 conflict the ceasefire line had been maintained. The terms of the plebiscite could not be agreed by either party, and by 1954 India had abandoned
the option of a plebiscite. Some territorial gains in the Kashmir region were achieved by India in 1971 during the war between the two countries over the secession of East Pakistan (present-day Bangladesh), which ended with the signing of the Simla Agreement on 2 July 1972. The Agreement stipulated
that countries should resolve their differences peacefully through bilateral negotiations and prohibited any country from unilaterally changing the situation. Moreover, the 1949 ceasefire line became a line of control, the de facto boundary between areas controlled by the countries concerned. For many
years, the region has been embroiled in many border skirmishes, the high-altitude war in 1999 (known as the Kargil conflict) between the countries and the Pakistan-backed insurgency in Jammu and Kashmir, which has existed since 1988. The Indian Government now asserts that Jammu and Kashmir is
an integral part of India and is a strictly domestic issue for India, and any dispute with Pakistan must be resolved bilaterally. Pakistan, on the other hand, holds the position that India's recent actions are a violation of UN Security Council resolutions on Kashmir and bilateral Pakistani-Indian agreements,
such as the 1972 Shimla Agreement and the Lahore Declaration, and wishes to internationalize the dispute at a global forum. 2. What is the legal and constitutional status of Kashmir until article 370 is repealed? Article 370 of the Indian Constitution is described as a temporary provision that grants the
State of Jammu and Kashmir special autonomous status within the Indian Union. Under Article 370 (1) (b) the Federal Parliament may legislate for the state, the state, consultations with the government of the state on some of the issues that were mentioned in the accession document, namely defence,
foreign affairs and communications. Other issues on the list of legislators can only be applied to Jammu and Kashmir when the Government agrees under a presidential decree. Article 370 (1) (d) provides that other constitutional provisions may apply from time to time to the State, subject to such changes
or exceptions made by the President of India, also in accordance with the presidential decree, as long as they do not fall into the issues mentioned above, and except where the State Government. As a result of this status, the State of Jammu and Kashmir adopted its own Constitution, which was formally
adopted by the Constituent Assembly on 17 November 1956 and came into force on 26 January 1957. However, the most important part of article 370 for the purposes of recent events is article 370 (3), which gives the President of India the right to amend or repeal article 370 by itself through public notice
(stating that this article will cease to apply or will only apply with such exceptions and changes) provided that the recommendation of the Constituent Assembly of the State is given to the President. What is the meaning of Article 35A? In July 1952, an agreement was reached between the then Prime
Minister of India, Jawaharlal Nehru, and the Prime Minister of Jammu and Kashmir, Sheikh Abdullah, calling for the Indian Citizenship Act to apply to the state and allow the State to regulate the rights and privileges of its permanent residents. This agreement was codified by the President of India, who
issued the Decree on the Constitution (applying to Jammu and Kashmir) in 1954 (made in accordance with article 370 (1) of the Constitution), which added Article 35A to the Indian Constitution, allowing the state of Jammu and Kashmir to determine permanent residents of the state and certain special
rights and privileges associated with such residence permits, including the right to restrict payments to the state and acquire real property : 35A. Preservation of laws on permanent residents and their rights.- Despite neither the current Constitution nor the current legislation in Jammu and Kashmir, no law
subsequently enacted by the State Legislature(a) defining classes of persons who are or should be permanent residents of the state of Jammu and Kashmir; or (b) granting such permanent residents any special rights and privileges or imposing on others any restrictions on -i) employment under the State
Government; (ii) Acquisition of real estate in the state; Resettlement in the State; Or the right to scholarships and other forms of assistance that the State Government may provide will be revoked at that stage if it does not comply with this or revokes or infringes on any rights granted to other Indian citizens
by any provision of this Part. The rights and privileges of permanent residents are set out in Part III of the Jammu and Kashmir Constitution of 1956. Proponents of the article argue that it is aimed at preserving the identity and demographic composition of the Muslim-majority state. The national ruling
Bharatiya Janata Party (BJP) has vowed to repeal the article as part of its election campaign and said it would fully integrate the state, with demographic changes seen as a means of ending the conflict in the state. The party also believes that the article hinders the economic development of the state. 4.
What measures have been taken to revoke the special status of Jammu and Kashmir? The image is taken from page 24 of the Journals stored in Hyderabad, Kashmir, Sikkim and Nepal. Edited, with introduction, by ... R.K. Temple ... With maps and illustrations. (W. H. Allen and Co., 1887.) Source: British
Library Flickr account. No known copyright restrictions. As indicated earlier, the entire article 370 could be repealed under article 370 (3), but that required a recommendation from the Jammu and Kashmir Constituent Assembly. However, on 25 January 1957, the Constituent Assembly was dissolved
without recommending the repeal of the article. Several decisions by the High Court of Jammu and Kashmir and the Supreme Court of India (including the Bank of India v. Santuch Gupta and Anra) ruled that, despite what the marginal note referred to as a provisional provision, the article would remain in
force and had in fact acquired permanent status in the Constitution. On 5 August 2019, the President of India issued Decree (annex to Jammu and Kashmir) of 2019 No. 272, in accordance with Article 370 (1) of the Indian Constitution. Constitutional lawyer Gautam Bhatia argues that this forms the basis
for everything that follows. The decree stipulates that the Amended provisions of the Constitution are applied from time to time to the Government of Jammu and Kashmir in the coordination of the Government of the State of Jammu and Kashmir. In addition, since the Government cannot directly rely on
article 370 (3) to repeal other articles, it seeks to use its powers under article 370 (1) to amend article 367, the interpretation of the Constitution so that references to the Government of the State (Jammu and Kashmir) in article 370 would be interpreted as Governor of Jammu and Kashmir (No. 2) and the
expression of the Constituent Assembly of the State in article 370 (3) would be regarded as a reference to the current legislative assembly of Kashmir. it is also envisaged that it would thrust the Constitution (the application to Jammu and Kashmir) of the 1954 decree, effectively repealing article 35A,
effectively repealing article 35A. The following day, 6 August, the President complied with the resolution and annulled the special status of Jammu and Kashmir in accordance with Presidential Decree C.O. 273, which stated that, from 6 August 2019, all provisions of article 370 ceased to apply and that the
provisions of the Constitution, amended from time to time, without any changes or exceptions, applied to the State of Jammu and Kashmir. During the same period, the Indian Parliament also passed the Jammu and Kashmir Reorganization Act in 2019. He passed the upper house on August 5 and the
lower house the next day and received presidential approval on August 9, 2019. As noted in the Lawfare blog, the purpose of this legislation was to reorganize Jammu and Kashmir from one state - autonomous or non-autonomous - into two allied territories (management units that are always under direct
national control) (No.3-4). One allied territory, which will include the Kashmir Valley, will have a legislature, while the other, Ladakh (a mountainous area bordering China where there have also been some border skirmishes), will have no legislature. The government says the recall was carried out for the
economic development and growth of the state. In an effort to prevent unrest in the state and prevent protests, the government subsequently cut stationary, mobile and Internet communications as well as political leaders and activists were arrested under the Jammu and Kashmir Public Security Act.
Reuters reported that, according to a government report dated September 6, more than 3,800 people have been arrested, though about 2,600 have since been released. Curfews and blockages were also imposed. Reports from late August and early September indicate that India has eased some
restrictions, including daylight, and some landline telephone connections have been restored. 5. Did Indian courts deal with any legal issues? Hindu temple and tombs of kings from inside the walls - Jammu, Kashmir. (William Henry Jackson, photographer, February 12, 1895.) The Library of Congress
Seal and Photography Division, /hdl.loc.gov/loc.pnp/wtc.4a02628.The repeal article 370 faces a number of legal challenges, according to lawyers and legal experts. First, there are doubts that the Government of Jammu and Kashmir has accepted the problem. For the past year, the state has been under
direct presidential rule in accordance with the 356 Constitution after the BJP withdrew from the with the region a regional party and a state military dissolved the state assembly. According to one of the lawyers, the governor is a representative of the central government - as well as the president. Thus,
Presidential Decree 272 stipulates that the central government accepts its own consent to amend the Constitution. Another objection is that article 370 (1)c) (this article applies to that State) prohibits the President from using his power to amend the Constitution (in accordance with Jammu and Kashmir) to
amend article 370, even if it is done indirectly. Article 368 would require the normal procedure of amending. According to media reports, the Supreme Court of India will hear fourteen lawsuits of public interest on jammu and Kashmir. Some of the petitions relate to the challenge of the repeal of article 370
and the special status of Jammu and Kashmir. The Court will also highlight a number of motions calling for an end to the restrictions on movement and communication imposed in the Kashmiri valley. On 28 August 2019, the Supreme Court of India announced that a five-member bench would hear
petitions that had been filed to challenge the validity of the Government's decision to revoke the special status granted to Jammu and Kashmir under article 370. On September 16, 2019, media reports reported, the Supreme Court agreed to accept a petition filed by the Jammu and Kashmir People's
Conference (JKPC), a state political party, challenging the president rule imposed in the state and the repeal of Article 370 but refused to consider new petitions challenging the article 370 order. The Chief Justice of the Supreme Court also reportedly stated that he was now directing Jammu and Kashmir
to make the best possible effort to make sure that normal life was returning after a panel of three judges had heard several petitions relating to the State. This week, on 1 October 2019, it was reported that the Court had begun hearings on the above-mentioned issue, but had given the central Government
28 days (until 14 November) to respond to all petitions related to Jammu and Kashmir. This was met with opposition from the petitioners, as the deadline for the reorganization of the state is October 31. One of the complainants' lawyers expressed concern that the process would be irreversible and that
the motions should not be brought to the detriment.
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