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HOW A COMPREHENSIVE COMMERCIAL APPROACH CAN DELIVER A RAPID SOLUTION FOR FAILING, BROKEN 
OR UNDERPERFORMING CONTRACTS 

How many times have you been faced by a seemingly insurmountable problem with a key contract which is soaking 
up valuable management time and distracting attention away from the delivery of service, either as a provider or 
buyer of service. 

Do you even acknowledge you have a problem contract, can you recognise the symptoms and are you equipped to 
quickly remedy the situation? 

Having been engaged in a number of remediation programmes we have found that there are a series of key steps 
which need to be taken to regain control and drive towards a mutually beneficial solution. These cover everything 
from engaging individuals with the expertise and experience to manage the situation properly, through to 
operating purely from a factual standpoint, allied to the adoption of a position of mutuality throughout the 
process. 

Recognise the reality – Engage the experts 

The first step is to recognise there is a problem. For the purposes of this article we are assuming there is a process 
in place to identify poorly performing contracts which are running into the sand and we are now trying to 
understand the right course of action. 

Our experience has taught us that once a contract remediation situation is identified the best course of action is to 
engage individuals with the right expertise and experience – these situations are not for the faint-hearted or 
amateur and trying to cut corners will usually result in extra pain and extra work. 

We also recommend that whoever you engage to lead your remediation effort is independent to the existing team. 
This enables the situation to be viewed through a different lens to aid identification of the challenges faced and 
resolutions required. 

Take the strain – Build Strong Sustainable Relationships 

Given the urgency of the situation we will quickly establish strong sustainable working relationships across all of 
the elements of the arrangement - this may include the account team, the customer and any prime or sub-
contractors involved - and seek to remove some of the apparent heat from the situation.  

We strongly suggest that all negotiations are led 
by, and are agreed between, appointed contract 
managers who are fully empowered by their 
leadership with complete clarity of accountability. 
These contract managers are supported by input 
from the operational teams. 

We will look to rapidly gain a good understanding 
of the key issues faced. We will hold separate face 
to face meetings with the key account 
representatives from each party and we will seek 
an initial face to face meeting to be held at a 
mutually agreed neutral site.  

We firmly believe face to face meetings are vital 
steps in establishing and maintaining personal 
relationships. 

Going the Extra Mile - Literally 

Individuals have taken day return flights from the East 
Coast to the West Coast to demonstrate to the other 
party the importance being placed on the relationship 
and how seriously the concerns were being taken.  

On the face of it this may seem an expensive use of time 
and money yet in terms of a multi-million dollar contract 
the cost is negligible and the positives far outweigh the 
negatives. 

Such a meeting will allow both parties to establish their 
credentials and set out how they will work together to 
resolve the situation. 
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We will take every effort to demonstrate to the other party that we are taking the situation seriously and are 
treating it, and them, with due respect.  

We find that the best results are achieved when you purposefully differentiate between the operational service 
delivery teams and the contractual negotiation teams as we need to remove some of the tension between the two 
sides and isolate the contractual discussions from operations.  

More importantly we are seeking to establish a firewall between the operational service delivery teams and the 
contractual negotiation teams to protect the longer term working relationships. 

We never underestimate the importance of building a personal relationship and establishing trust with the 
individual responsible for the negotiation. We look to establish a position where either party feels comfortable 
enough to reach out directly to the other to resolve 
issues as they arise. 

Joe Friday had it right - Just the Facts Ma’am 

At the same time we will need to ensure we 
understand all of the moving parts and have as 
comprehensive a fact based understanding of the 
situation as possible. 

We will look to obtain copies of all relevant 
contractual paperwork and communications.  These 
will be collated to provide as clear a line of sight as 
possible to the reasons behind the dislocation and the associated timeline of events. 

We always talk to the operational management and service teams as early as possible and hold a series of 
meetings with key involved individuals to enhance our understanding. Always seeking to get behind the public 
facade to the real issues.  

These sessions continue as needed throughout the negotiations and prove invaluable in slowly ‘peeling the onion’ 
to get to the real issues. 

As we move through the discovery phase we are seldom surprised to find that some of the issues raised by the 
other party are fair and supportable. There will likely be instances where one of the parties has not been as 
proactive as it could have been in keeping the other informed and that service had been sub-optimal with, in some 

instances, fair penalties being levied. 

Interestingly we have also uncovered situations where 
one party has tried to act in the best interests of the 
customer and in doing so has moved away from the 
agreed process and is likely to face penalties for doing 
so. 

Firm but Fair - Robust Governance 

As part of any negotiation approach it needs to be made 
clear that if one party is seeking changes to the contract 
then the other is also able to request changes. 

Fact Based Robustness 

Explain to all parties that any proposed change to 
the terms of any contract need to be discussed 
and agreed by the respective parties to the 
contract – recognise the interplay between back 
to back contracts and understand who holds 
what contractual relationships.  The usual 
situation will be Customer to Prime to Sub-
Contractor with no direct contractual relationship 
between the Customer and Sub-Contractor. 

Peeling the Onion 

During any discovery phase there will be surprises 
uncovered and brought to light. It is not unusual to 
find out one party has unilaterally agreed to contract 
changes without agreeing these with its own 
suppliers and has found itself in a position where it is 
carrying risk over which it has no control. 
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In fact as soon as any contract is opened we are exploring how changes can be made to better reflect the current 
situation – it is highly likely that actual service delivery and the contract are out of step in certain areas.  

We are always firm in contractual discussions without becoming emotional and moving away from a fact based 
discussion. 

We seek to ensure that all parties are aware that any proposed changes are discussed before implementation and 
where we have faced an overly aggressive demand to accept a clause 
we always seek to understand why that clause is so important. 

We try to ensure we fully understand the implications of any 
proposed new clauses before agreeing to them and at all times we 
maintain an open dialogue with the other party as to the whys and 
wherefores of the response. 

We cannot overplay the importance of keeping the meetings focused 
on the facts of any situation – this is not always easy as situations 
develop where opinion and emotion come into play. In our 
experience the best approach when faced with such episodes is to 
call a time-out and reconvene when emotions are not running as 
high and discussions can move forward purely based on the facts. 

Remember, Joe Friday had it right - “Just the facts ma’am”. 

Delivery Counts – Do Not Lose Operational Focus 

Alongside the contractual negotiations we seek to help the service 
delivery team work diligently to improve and maintain operations 
with clear regular and early notification to the customer of the SLA 
and KPI performance. 

We look to implement and embed an ethos of “No surprises” and we 
look to rebuild the confidence of the delivery teams – which 
normally requires careful handling and a recognition of the respective strengths and weaknesses of the operational 
leadership. 

We actively encourage the operations leadership to share early, specifically around service performance and issues 
being faced, rather than trying to fix internally without keeping the customer informed. 

Mutuality - Seek a Solution Not a Win 

We will always look for a mutually beneficial solution. 

This may sound odd given that we have a problem contract – however it will pay future dividends when faced with 
tough times as relationships forged in fire tend to stand the test of time. 

We firmly believe that if anyone fails to recognise the commercial imperatives of each party to make a fair return 
for the effort and work performed, and to receive a service which supports the creation of value, then you are 
more than likely doomed to failure from the outset. Any solution needs to be acceptable to, and work for, all 
parties and cannot be unilaterally imposed with any expectation of long-term success. 

Above all else, we have come to recognise that people are the key and any resolution is likely to result from a 
common understanding of the needs of all parties and through seeking to satisfy as many of these as possible by 
open dialogue driven by a team of independent experienced experts. 

Key Lessons 

1. Engage experts and under 
no circumstances use 
amateurs. 

2. Establish a trust based 
relationship with clear 
ways of working from day 
one. 

3. Adopt a fact based 
approach throughout all 
interactions. 

4. Improve the level of 
transparency into 
operations and 
performance. 

5. Seek to understand the 
position of all parties and 
implement mutuality. 
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