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RESTA TED EV ER\VOOD ROAD MAINTENANCE AGREE]\{ENT

THIS RESTATED EVERWOOD ROAD IvIAINTENANCE AGREEMENT ftereinafter
"Agreement") made and entered into this 31st day of August, 2016, by Central Bank of the Ozarks
f/k/a Empire Bank (.hereinafter "Bank") which is the outer of lots (3, 4, 13. 14 and l6 Phase IlI
Kelb.v Creek), and Bill and Karen Robertson (Lot 12 Phase Itr Kelby Creek), Austin and Brandee
Arndt (Lot 1 1 Phase IiI Kelby Creek), Adam and Kacey Elmore (Lot l0 Phase lII Kelby Creek),
Katherine A. Pankiewicz, Trustee of the Katherine A. Pankiet'icz Declaration of Trust U/T/A
dated February 3, 1999 (Lots 8 and 9 Phase III Kelbl'' Creek), Dan and Susan Carter (Lot 7 Phase

Ill Kelby Creek;, Paul H. Peckman and Gail S. Steuenvald Peckman as trustees of the Paul H.
Peckman and Gait S. Steuerwald Peckrnan Revocabie Trust dated May 7,2008 (Lot 6 Phase lli
Kelby Creek;, Paul and Lisa Yutelser (Aot 2 Phase III Kelby Creek). Dennis and Glenda M.
Boesiger (Lot 17 Phase III Kelby Creek) Andrew and Sabrina Morgan (Lot 15 Phase lll Kelby
C.reek), Joshua Stervart and Breanne Stewart (Lot 5 Phase tII Kelby Creek). Camela Cave Porter
(Lot 1 Phase III Kelby Creek) and Keith and Stacey Webb llot l8 Phase III Kelby Creek)
(hereafter "Parcel Orvners" too hrclude subsequent successors and assigns)-

RECIra].s:

WHEREAS. Everwood Way is a private road situated in Kelby Crebk, a planned unit
development w-hich is platted as Kelby' Creek Pha-se Ill and recorded with the Recorder of Deeds for
Christian County in Plat Book H Page 705 Slide 3374 and loc.ated in Nixa. Christian County,

Missouri: and

WT{EREAS, Evert'ood Way is iegallv described as follows:

ALL OF LOT CA6 IN KELBY CREEK PHASE 3, A SUBDIVISION IN THE CITY
OF NIXA, CIIRISTIAN COUNTY, MISSOURI, ACCORDING TO THE RECORDED
PLAT THEREOF.

WHEREAS, the Parcel Owners listed above are the owners of Lots 1,2,3,4,5,6,7.8,9, 10,

11,l.2t 13, 14, 15, 16, 17 and 18 of I(elby Creek Phase 3, a subdivisiou in the City of Nixa,
Christian Counf-v-, Missouri according to the recorded plat thereof aud are users of the

"Roadrva-v Property" commonly knorvn as Everwood Way and described on the Kelby Creek Phase

III plat (Lot CA6) recorded,*,ith the Christian County Recorder's Office, it being the intent that all
such lots be bound hereby even if the specified lots may have other roadway access; and

WHEREAS, the lot owners along Everwood Way desire to enter into this Agreement

regarding the costs of maintenance and improvements to Evenruood Wa,v in the future and to make

future owners atvare of this Agreement: and

WHEREAS, it is agreed that future parcel o\ ners w'ill be bound by this Agreement in that

Evenvood Way is a private road and that an1- successor shall be so notified and bound by this

Agreement.

NOW. T}IEREFORE. for good and valuable consideration, the receipt and sutficiencY of
rvhich is hereby acknowledged the parties agree as follows:



1. Vehicle and Pedestrian Access Easement. The Roadu,ay Praperty shail be subject to

a perpetual. nonexclusive easetnent for ingress and egless grantilrg access to all the Parc.el Owrers

and tlreil occupants. agents- employees, guests. services and emergency vehicles.

Z. Utilitv Easements. The Roadrvay Propertl, shali be subject to a perpetual.

nonexclusive public utility easement for the purpose of per-mitting above and belou, ground public

utilities to be instalied and maintained as to the Parcel Oqners abutting the Roadn ay Proper['.

3. Road Committee. A Road Cr-rmmittee of up to tlrree persons shall be elected by a

majority of the Parcel Owners, and rl,ill serve a term as agreed to b,v the Parcels Ou'ners and can be

replaced or renewed at any tinre by a sirnple.rnajority vote of the Parrel Owrrers. The Road

Committee shall be responsible for monitoring the condition of the road surface and initiating

maintenance activities as needed to maintain the minitnum road surface standards. The Commiuee

shall keep all records for the Parcel Ormers including but not lirnited to bank records and payment

records fu r assessments.

4. Road Maintenance. Road rnaintenance and road improvements r,r'ill be undertaken

and made ,whenever necessar)' to maintain the road in good operating condition at all times and to

insure the provision of safe access by ernergency vehicles. A rnajority vote of Parcel Olvrrers is

required tbr any road improvements and to accept the bid for any road implovemel[ contract. Beibre

autlorizing the expenditures for fliture road improvements. Parcel Orvners rvill be notified by the

Road Corlmission Agent. cost estimates rvill be provided" and a majoritl' agreement r,vill be requiled'

If an1, Parc:el Owper perfonns improvements, nraintenatlce , repairs or replacements u'ithout the

appr6rval of the other lot owners abutting the Roadway Property prior to perfbrming suclt rvork. the

Ioi oruner perfonnirig such work shall be liable for the entire cost thereof, unless such work is

deemed an eme[gency. However. r,vhere emergency repairs are necessary neither majority vote nor

prior approval is necessary before rnakirrg such irrrprovements or undertaking such maintenance-

5- Parking. For the safety of the Parcel Olners, uo macltinery, trailers- vehicles or other

properry nray be stored or parketl upon the private road except parting of vehicles tbr limited periods

of tinre (not to exceed tw'elve hours) in length.

6. Cost Siraring. Road maintenance, snowplorving atrd road improvement costs shall be

sliared on a pro-rata basis berween the Parcel Orryners having access to and abutting the Roadway

pro,err-v. Each parcel Owner's share of costs incurred shall be determined as follorvs: Pro-rated cost

shaie u,ill be based upon rhe nurnber of lots abutting the Roadway Property. To offset any cost and

to provicie a fupd to be first used for such repairs atrd maintenance. each Parcel C)wner shall pay an

iniiiat $tOO fee at the time of purchase of the 1ot (including buiLders rvhere no constrtrction has been

dole) and thereafter an annual pavment of $i00 per year- 'I'he sums shall be maintained in a non-

ilterest bearing account and entitled the "Everwood Road Account" for tlie express use of this

Ageement. T[e initiat f'ee s]rall be collected when a lot is sold by the title company and disbursed to

tSi Evenvood Road Account. Bank agrees that it will pay for the initiai repair and seaiing of the

roads,ay which shall be compieted during 2016. The $100 per lot annual dues rvill begin in January

of 201 7 for each Iot orvner. inclucling an-v banli owned lots and nern' lot purchases. It is the intention

that anv repairs be paid fiom monies in the account belore there is any assessment on the Parc-ei

Ou,ners on a pro rata basis. If there is a major assessment at some point and a lot is sold anv such

major assessment shall be prc'r-rated.



l. hepa:meil. Payment of the $100 dollar annual fee for maintenance, snowplowing

and irnprovernent 
"ori. 

*,itl be made to the Evenvood Road Account by each Parcel Owner.

Apuaily on or before a date as specified by the Road Cornmission Agent. each Parcel orvner will

contribute their annual paymenr. The Road Commission Agent shall send each Parcel Owner a tw'o

rveek notice of the arulual payrnents due-

8. Definition of Parce-I. A parcel is defined as a land entit)l having a platted subdivision

numbepUrtting tt e Ro.d*aj, Prope.ty. Baeh parcel is assessed and granted one vote regardless of

the number of olrners. lf a parcel ls owned by more than one person, all of the owners of the parcel

rvill collectively be referred to as the "parcel owner" for purpose of this Agreement and rvill be

entitled to one collective vote.

9. S.now Plorving. The Roadinay Property shall be snowplowed as necessary so as to

permit y"ur.o*d u.""o Th. cost shall be paid from the Evem'ood Road Account. lndividual

drivervay snowplos,ing, if desired, willbe in'i,oiced to the parcel owners directly by the snorv plorv

contractor.

10. Cbec3ine Account. Tlre Road Cornmission Agent shall establish and maintain the

Evenvood Rou,l e"ilurrI *ith a local bank, and will prepare and distribute to the Parcel owners an

annual income and expense report anrl a year-end balance sheet, accounting for all funds received

and disbursed.

I I. Effective ferm. This Agreement shall be perpetual, and shall ertcunrber and run $'ith

the land as lopg 
"s 

tt[loua r"rnains a private roadrvay. This Agreement shall be recorded and slrall

be disclosed to any subsequent purchaser and each purchaser shall acknowledge such at closing and

that they are boupd by thii Agriement and pay their initial $100 dollar deposit nhich shall be

collected at close.

12. Binding Aereement. This Agreement shall be binding upon the parties hereto- their

respective h.irr, "*"iil[ "d*inistrators 
and assigns of lot owners along Everwood Way'

lj. Amendment. This Agyeernent may be amended only by a two-thirds majority vote of

all of the land omers abutting the Roadrvay Propertv'

14. Enforcement. This Agreement may be enforced by a majority of the Parcel Owners

by recording u tio, ug"i*t,-y non-piying Parcel Owners and foreclosure of the same as with the

staturory provisions io, po*"r of saie ibr"I"lorut.. ttre Road Commission Agent to act as trustee' If a

court action or.lawsuit is necessary to enforce this Agreement- the party commencing such action or

lawsuit shall be entitled to reasonable attorney tbes and costs' if the part-v prevails'

15. DiqpUrtes. If a dispute arises over any aspect of the improvements, maintenance'

repair, damages to tiGadrvay during construction or riplacemen! a third parfy arbitrator shall be

appointed to resolve the dispuie. Disputes and recovery ior damages shall include but not be limited

to any damages created by a Parcel Owner's contractor or subcontractor that impact the roadrvay and

the use of the roadwu-y. Wh.o such damage occurs the Parcel Owner or their conftactor is then liable

for said damages. The decision of the arbitrator shall be final and binding on all of the lot orvners

abutting the Riadwav properry. In selecting the arbitratoreach lot owner shall be entitled to one

vote and the person receiving a majority ofiotes shall be the arbitrator. All parties shall share in the

cost of any arbitration. The 
-prevaiiing 

party shall have the right to collect attomey fees and costs






