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Dear Readers,
For more than two decades, the Sustainable Development 
Law and Policy Brief (“SDLP”) has published works 
analyzing emerging legal and policy issues within the fields of 
environmental, energy, sustainable development, and natural 
resources law. SDLP has also prioritized making space for law 
students in the conversation. We are honored to continue this 
tradition in Volume XXIII.

This second Issue explores the intersections of a range of 
legal issues with climate change. From financial systems; 
to displacement of people and immigration; to issues of 
sovereignty, tribal relations, and the Law of the Sea; to 
international treaties and protection of biodiversity—climate 
change is not just about climate but rather touches a multitude 
of aspects of life today, and consequently is driving significant 
changes across our legal systems.

The Guinan article explores the environmental impacts of 
crypto-asset mining and how U.S. law can not only regulate 
the industry but also its negative environmental and energy 
consumption impacts. Specifically, the article looks at state and 
local regulations and the impacts of the 2022 federal Inflation 
Reduction Act. The article makes significant recommendations 
for a unified federal-based regulatory scheme. The Streeter, 
Hunter, and Snape article looks to the Convention on 
Nature Protection and Wildlife Preservation in the Western 
Hemisphere as a critical international treaty for addressing 
biodiversity loss and environmental degradation that is being 
exacerbated by climate change and calls for the U.S. to lead an 
effort to revitalize the implementation of this treaty.

2 Sustainable Development Law & Policy

Editors’ NotE

To subscribe to the Sustainable Development Law & Policy 
Brief, email our Managing Editor at sdlp.wcl@gmail.com

The Stephens feature dives into the “Great Climate Migration” 
and the challenges of international and domestic legal 
frameworks to address climate change-related harms. These 
challenges are illustrated through a case study of a family 
of climate refugees from Kiribati and explores recent legal 
precedent in the U.S. which may provide a roadmap for how to 
prove and measure harms resulting from climate change. This 
issue is rounded out with the Macneill feature which discusses 
how the intersections of international law on indigenous rights, 
the international Law of the Sea, and climate change have 
shaped a sovereignty dispute over a small island in the Arctic 
and the management of its natural resources.

We would like to thank all the article and feature authors 
for their insights and dedication to raising important legal 
issues. We would also like to thank the faculty advisors, 
Executive Board, staff, and publisher of SDLP for making 
this publication possible. Finally, we would like to thank our 
readers, whose involvement and investment in SDLP are the 
reason we have been able to continue this publication for 
more than twenty years.

Sincerely,

Rachel Keylon & Meghen Sullivan 
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The Sustainable Development Law & Policy Brief (ISSN 
1552-3721) is a student-run initiative at American University 
Washington College of Law that is published twice each 
academic year. The Brief embraces an interdisciplinary 
focus to provide a broad view of current legal, political, and 
social developments. It was founded to provide a forum for 
those interested in promoting sustainable economic develop-
ment, conservation, environmental justice, and biodiversity 
throughout the world.

Because our publication focuses on reconciling the ten-
sions found within our ecosystem, it spans a broad range 
of environmental issues such as sustainable development; 
trade; renewable energy; environmental justice; air, water, 
and noise regulation; climate change; land use, conserva-
tion, and property rights; resource use and regulation; and 
animal protection.

The Sustainable Development Law & Policy Brief prints 
in accordance with the standards established by the Forest 
Stewardship Council® (FSC®) that are designed to eliminate 
habitat destruction, water pollution, displacement of indig-
enous peoples, and violence against people and wildlife that 
often accompanies logging. Achieving FSC Certification 
requires that every step of the printing process, from lumber 
gathering to transportation to printing to paper sorting, must 
comply with the chain of custody established by the FSC 
which runs a strict auditing system to maintain the integrity 
of their certification process.

Currently, FSC certification is one of four methods a 
publisher can employ to ensure its publications are being 
produced using the best sustainable practices. It is the method 
practiced by our printer, HBP, Inc. (FSC Chain-of-Custody 
Certification: FSC® C010897).

To purchase back issues please contact William S. Hein 
& Co. at hol@wshein.com. To view current and past issues 
of the publication please visit our website at http://www.
sdlp.strikingly.com. Current and past issues are also avail-
able online through HeinOnline, LexisNexis, Westlaw, vLex, 
and the H.W. Wilson Company. Please note that Volume I 
and Volume II, Issue 1 are published as International and 
Comparative Environmental Law.

Printed by HBP, Inc., Hagerstown, MD. 
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The FuTure oF CrypTo-AsseT Mining:
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AbstrAct

Crypto-asset mining is energy-intensive and environmentally harmful, presenting challenges and opportunities for federal, state 
and local governments, regulators, and society as a whole. As of December 2021, the United States has thirty-eight percent of the global 
crypto network hashrate,1 which is the total amount of computational power used to mine and process crypto transactions, making the 
United States the world’s largest crypto-asset mining industry.2 The total electricity consumption of crypto-asset mining in the United 
States is estimated to be around 121.36 terawatt-hours (“TWh”)3 per year, which is equivalent to the electricity consumption of approxi-
mately 10.9 million households in the United States.4 Crypto-asset mining in the United States is extremely energy-intensive, emitting 
roughly 65.4 million metric tons of carbon-dioxide annually,5 or the equivalent of seven million gasoline-powered vehicles.6 As a result, 
effective regulatory frameworks are necessary to address the explosion of energy and environmental issues caused by crypto-asset min-
ers, who are under pressure to maximize earnings by using less expensive carbon-emitting energy.

To date, crypto-asset mining has not been governed by a federal regulatory framework, but instead by a patchwork of state-by-state 
responses that vary from highly restrictive, such as the moratoria proposed in New York, to dangerously permissive, such as the deregula-
tion occurring in Wyoming. This article examines existing federal, state, and local regulatory schemes that directly or indirectly address 
the negative effects of crypto-asset mining. Although different state and local regulations attempt to strike a balance between reducing 
crypto-asset mining’s negative environmental and energy consumption impact and retaining crypto’s economic benefits, the country 
will continue to suffer from crypto-asset mining’s severe energy and environmental consequences until there is a unified response. This 
article proposes that the Inflation Reduction Act’s (“IRA”) federal regulatory authority, as well as earlier federal precedent, could 
potentially prevent a “race to the bottom” among states with permissive crypto-asset mining regulations. In the alternative, the article 
also evaluates the effectiveness of state-level crypto-asset mining regulatory measures until a uniform federal response is adopted.

I. IntroductIon

Crypto-assets, also known as virtual or digital currency,7 
have been controversial since their introduction in 
2009.8 In a nutshell, a crypto-asset is a type of digital 

currency that is traded among users and is created using com-
plex algorithms and computational power.9 Blockchain is the 
technology that underpins these crypto-assets.10 A blockchain is 
a digital distributed ledger that allows parties who would not 
otherwise trust one another to agree on current asset ownership 
and distribution to conduct new business.11 Despite recent drops 
in crypto-assets value and rumors of a “crypto winter,”12 crypto-
assets are here to stay, posing unique environmental and energy 
challenges and opportunities.13

Crypto-asset mining is the process of creating additional 
units of crypto—a type of digital asset—and validating crypto-
asset transactions on a blockchain ledger.14 One of the chal-
lenges is that crypto-asset mining companies have an incentive 
to find low-cost electricity in order to gain a competitive advan-
tage, which leads to crypto-asset mining companies repurpos-
ing or restarting abandoned industrial facilities15 by acquiring 
or leasing abandoned factories, warehouses, or other industrial 
facilities with access to low-cost electricity.16 However, it is 
important to note that using low-cost electricity generated by 
abandoned industrial facilities can have environmental and 
social consequences, particularly if the electricity is generated 
using fossil fuels or other non-renewable sources.17

Governments at all levels in the United States are working on 
new rules to address the rising energy consumption and environ-
mental concerns brought on by crypto-asset mining operations, 
and to prevent a “tragedy of the commons”18 from occurring.19 
One example of the tragedy of the commons playing out is in the 
context of crypto-asset mining, where companies and individuals 
would use carbon-emitting energy sources to maximize crypto-
asset mining profits, putting at risk the stewardship of shared 

energy supplies and the environment.20 Consequently, the United 
States will continue to suffer from the crypto-asset mining indus-
try’s disastrous effects on the nation’s energy supply and environ-
ment until a unified federal regulatory framework is in place to 
address the issues posed by crypto-asset mining.21

This proposal for a unified regulatory scheme proceeds in 
three parts beginning in Part II of this article which provides an 
overview of crypto-asset mining and reviews the effects of this 
rapidly expanding industry on the environment, energy usage, 
and infrastructure. Part III examines the spectrum of permissive-
to-restrictive regulatory responses to crypto-asset mining at 
the federal, state, and local levels. Part IV proposes a unified 
regulatory scheme to address crypto-asset mining, with federal 
regulations serving as a baseline and state and local regulations 
providing alternative or supplemental regulation of the issue.

II. crypto-Asset’s energy  
And envIronmentAl ImpAct

A. Overview Of CryptO-Asset mining

Bitcoin, created by Satoshi Nakamoto,22 is widely regarded 
as the first digital currency or crypto-asset, though there were 
forerunners in the 1990s, including “B-money” proposed by 
Chinese computer engineer Wei Dai and “Bit Gold” proposed by 
Nicholas Szabo.23 Since Bitcoin’s inception, many other crypto-
assets have appeared, with Ether and the Ethereum blockchain 
among the most prominent.24 Blockchain, the underlying 
technology for crypto-assets, is fundamentally different from 
a centralized database management system in that information 
is stored digitally and decentralized across all connected nodes. 
There are three main ways to obtain crypto-assets: (1) directly 
by exchanging conventional currency and paying an exchange 
fee, (2) in exchange for a product or service, or (3) by mining 
crypto-assets.25 This article will focus on the third method of 
obtaining crypto-assets through crypto-asset mining operations.
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It wasn’t until Satoshi Nakamoto published the Bitcoin 
white paper in late 2008 and started his own crypto-asset min-
ing efforts in early 2009 that the practice of mining crypto-asset 
really took off.26 In its most basic form, crypto-asset mining 
is the process of adding new blocks or units of crypto-asset (a 
type of digital asset) and validating crypto-asset transactions 
to a blockchain ledger.27 Crypto-asset miners are incentivized 
in a variety of ways, including monetary reward, reputational 
reward, and stake reward, though the exact nature of these 
rewards depends on the crypto-asset in question and the con-
sensus algorithm it employs.28 However, the primary goal is to 
incentivize crypto-asset miners to perform the necessary work of 
verifying transactions and adding new blocks to the blockchain, 
thereby bolstering the safety and reliability of the network.29

To establish the procedures by which miners validate trans-
actions involving these crypto-assets, Bitcoin and many other 
notable crypto-assets use the “proof-of-work” (“PoW”) model.30

In general, miners of a crypto-asset compete to solve a 
complex computational problem or puzzle using computational 
power in exchange for the reward of posting the next block in 
the PoW consensus model.31 The first crypto-asset miner to 
broadcast the solution to the complex computational problem is 
awarded the opportunity of adding the next block to the block-
chain and the associated block reward if the solution is later veri-
fied as correct by the network.32 However, the PoW consensus 
algorithm is notoriously inefficient and wasteful due to the large 
amounts of energy it consumes for no discernible benefit other 
than the confirmation of transactions and the addition of new 
blocks to the blockchain.33

B. EnErgy UsE and InfrastrUctUrE Impacts

Mining crypto-assets, like mining other commodities, can 
have serious negative consequences for energy consumption and 
the environment, impeding the United States’ ability to achieve 
the necessary reductions in greenhouse gas emissions to keep 
global warming below 1.5 degrees Celsius.34 As a result, fac-
tors such as the amount of electric energy consumed by each 
crypto-asset mining operation, the time of electricity use, the 
potential grid stress caused by each crypto-asset mining opera-
tion’s power load, the source of electric energy consumed by 
each crypto-asset mining operation, the number and location 
of any existing or planned crypto-asset mining operation, the 
anticipated increase of new, and expansion of existing, crypto-
asset mining operations must be considered. According to a 
Business Insider report published in September 2021, the annual 
electricity consumption of Crypto-asset mining was estimated 
to be around 0.5% of global electricity consumption, or roughly 
seven times the power consumed by Google in a year.35 This 
figure represents a significant increase in Crypto-asset mining 
energy consumption since its inception.36

In general, crypto-asset mining operations infrastructure 
requires the use of energy to: (1) operate the devices that per-
form the calculations required to maintain the integrity of the 
blockchain and to validate transactions via PoW, and (2) ther-
mally regulate the devices for optimal performance (as when 

computers work they get hot and need to cool down).37 The 
energy consumption cycle is especially vicious because each 
block added to the chain increases the difficulty of the puzzle, 
requiring more energy to run miners’ computers.38 As of July 
2021, two studies that track crypto-asset mining energy con-
sumption—Digiconomist and the Cambridge Bitcoin Energy 
Consumption Index (“CBECI”)—estimated that Bitcoin 
consumed between 29.96 TWh and 176.98 TWh of energy, or 
roughly the same as Sweden or Thailand.39 To provide further 
context, 121.36 TWh per year is equivalent to the electricity 
consumption of approximately 10.9 million U.S. households.40 
In short, this is a significant amount of energy consumption, and 
it highlights the need for more energy-efficient and environmen-
tally friendly solutions in the crypto-asset mining industry.

The infrastructure of crypto-asset mining operation has 
grown since the first miners began mining Bitcoin with low-cost 
equipment; in fact, the first Bitcoins were mined on a laptop or 
desktop computer.41 Today, crypto-asset miners mine cryptos 
using specialized hardware such as application-specific inte-
grated circuits (“ASICs”),42 which are designed specifically 
for the purpose of mining and offer much higher performance 
and efficiency than traditional computer hardware but require a 
lot more computational power and electricity to verify crypto 
transactions.43 In addition to specialized infrastructure, crypto-
asset miners employ complex cooling systems to keep their min-
ing equipment working at ideal temperatures.44 This is critical 
because mining equipment creates a substantial amount of heat, 
which can lower the equipment’s lifespan and raise the danger of 
hardware failure. As more miners enter the market and the dif-
ficulty of mining cryptos increases, competition among miners 
will increase, as will concerns about the environmental impact 
of crypto-asset mining, as mining operations consume a substan-
tial amount of energy and leave a significant carbon footprint.

c. thE EnvIronmEntal and pUBlIc hEalth EffEcts

The environmental and public health consequences of 
crypto-asset mining can be divided into four categories. First, 
there’s the issue of greenhouse gas emissions and other air pol-
lutants caused by an onsite energy source, by offsite-generated 
electricity, steam, heat, or cooling used by a crypto-asset mining 
operation or producing and disposing of computers and mining 
infrastructure.45 A study published in 2020 by the University 
of Cambridge estimated that Bitcoin mining caused worldwide 
emissions of 39.27 million metric tons of carbon dioxide, with 
the United States responsible for about 4.5 million metric tons of 
those emissions.46 According to a more recent study published 
in September 2022 by the White House Office of Science and 
Technology Policy (“OSTP”), global carbon-dioxide emissions 
from crypto-asset mining could range from 110 million to 170 
million tons per year.47 This is significantly higher than previ-
ous estimates and highlights the urgent need for the industry to 
reduce its carbon footprint.

Second, there’s the issue with the electronic waste 
(“e-waste”) produced and the use or discharge of cooling water 
that occurs during crypto-asset mining operations. Mining for 
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crypto-assets requires the use of specialized hardware, such as 
graphics processing units (“GPUs”), which quickly become 
obsolete, resulting in a large amount of electronic waste that is 
difficult to recycle and can emit toxic chemicals into the envi-
ronment.48 Furthermore, e-waste from crypto-asset mining oper-
ations contains heavy metals and carcinogens that, if handled 
improperly, has the potential to harm human health, as well as 
air and water quality.49 Cooling water use can have a negative 
impact on water resources and aquatic ecosystems, especially 
in areas where water is scarce, or crypto-asset mining is con-
centrated.50 The discharge of cooling water can also contribute 
to water pollution by releasing chemicals and other pollutants.51

The third issue is related to land-use, as crypto-asset mining 
requires a lot of space to accommodate the necessary equipment 
and cooling systems.52 Rising land demand has measurable 
effects on ecosystems such as deforestation, land degradation 
(such as soil erosion), biodiversity loss, and increased atmo-
spheric carbon dioxide.53 Roads and other infrastructure built 
for crypto-asset mining farms can fragment habitats, making 
it harder for wildlife to move around and find food, displacing 
native species.54 Companies such as immersion cooling expert 
LiquidStack recognize this issue and gained notoriety in March 
2023 when they stated that their product could reduce the 
amount of land required to cool the computers used in crypto-
asset mines by one-third.55

The fourth problem is the potential threat to public health 
and the environment posed by the “noise pollution” created by 
air-cooled mining computers with high-velocity fans used in 
crypto-asset mining operations.56 People who are constantly 
exposed to loud noise, such as that produced by crypto-asset 
mining operations, may experience sleep disturbances, stress, 
and a lower quality of life, all of which may have an impact on 
their physical and mental health.57 Furthermore, if crypto-asset 
mining operations are situated near wildlife reserves or pro-
tected areas, the noise pollution from mining equipment could 
negatively affect wildlife, potentially influencing the behavior, 
migration patterns, or reproductive success of the animals.58

These four factors are just a few of the many factors that 
must be considered when attempting to calculate the environ-
mental impact of crypto-asset mining. Despite these obstacles, it 
is evident that crypto-asset mining has a significant and growing 
impact on the environment, especially in areas where environ-
mental justice communities59 already face significant challenges.

Consequently, as the crypto-asset mining industry grows and 
expands, legislative and regulatory actions are required to lessen 
its carbon footprint and encourage more sustainable practices; 
this has prompted a review of existing regulatory responses to 
crypto-asset mining, which is presented below.

III. ExIstIng REgulatoRy REsponsEs  
to CRypto-assEt MInIng

Several state and local governments in the United States 
have made crypto-asset mining a top policy priority, even though 
the federal government has yet to directly address crypto-asset 
mining’s energy and environmental impacts. Although Congress 

has historically prioritized anti-money-laundering and consumer 
protection laws in relation to crypto-assets, the passage of the 
Inflation Reduction Act (“IRA”) on August 16, 2022,60 may 
change the federal regulatory landscape, indirectly impacting 
crypto-asset mining. This Section will first review the existing 
federal response to crypto-asset mining. Next, the piecemeal 
approach to crypto-asset mining regulation at the state and local 
levels is discussed.

A. FederAl response

Energy policy has been on the national agenda since the 
nineteenth century, with the U.S. House of Representatives and 
U.S. Senate debating and voting on numerous energy-related 
matters since the passage of the Federal Power Act in 1920.61 
Though recent federal actions are noteworthy, no legislation has 
been enacted as of this writing to directly regulate crypto-asset 
mining operations by expanding existing regulatory authority or 
enacting new legislation. As stated further below, the executive 
branch has issued an executive order, and the legislative branch, 
specifically the United States Senate, has begun holding hear-
ings on the subject of crypto-asset mining.

Recent executive branch events include President Biden 
signing Executive Order 14,067, “Ensuring Responsible 
Development of Digital Assets,” on March 9, 2022.62 This 
order seeks to provide guidance and regulatory oversight for the 
use of crypto-assets and blockchain technology in the United 
States.63 The order’s goals include fostering innovation and 
protecting consumers while helping the federal government 
better understand and regulate crypto-assets and other block-
chain-based financial products.64 In addition, the order calls 
for the Environmental Protection Agency (“EPA”) and others 
to compile a report that “address[es] the effect of crypto-assets’ 
consensus mechanisms on energy usage, including mitigat-
ing measures, alternative consensus mechanisms, and design 
tradeoffs.”65 However, no concrete steps are taken in the order to 
implement them through preexisting regulatory authority or new 
federal legislation.66

Some lawmakers support using Section 114 authority under 
the Clean Air Act (“CAA”)67 to regulate crypto-asset mining 
operations by mandating reporting energy use and emissions to 
better understand the industry’s environmental impact and begin 
regulating its emissions.68 In fact, Congress asked the EPA in 
2022 to evaluate the authority of crypto-asset mining facilities 
under EPA’s Greenhouse Gas Reporting Program (“GHGRP”), 
using Clean Air Act Section 114 authority, which collects emis-
sions data from crypto-asset mining facilities emitting more than 
25,000 tons of carbon dioxide equivalent.69 Further, lawmakers 
have requested that the EPA and establish, as part of its GHGRP, 
a database or list of crypto-asset mining facilities that emit 
more than 25,000 metric tons of carbon dioxide equivalent.70 
In addition, lawmakers want to know when the EPA and DOE 
plan to begin collecting and analyzing data on crypto-asset min-
ing’s energy usage and fuel mix, power purchase agreements, 
environmental justice implications, and crypto-asset miner and 
electric utility participation in demand response, all of which 
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were recommendations from the OSTP report.71 Congress 
also wanted to know if the EPA, DOE, and OSTP planned to 
work together to develop this reporting mechanism, or if they 
would each develop their own reporting systems and analyses 
independently.72

More recently, the Senate Committee on Environment and 
Public Works (“EPW”) Subcommittee on Clean Air, Climate, and 
Nuclear Safety held a hearing titled “Scrutinizing Skyrocketing 
Energy Consumption of the Crypto-asset mining Industry” 
on March 3, 2023, where they discussed Senator Edward J. 
Markey’s reintroduction of the Crypto-Asset Environmental 
Transparency Act prior to the hearing.73 In short, the bill would 
require crypto-asset mining firms to disclose emissions in accor-
dance with Title 40, Part 98.2 of the Code of Federal Regulations 
monitoring, recordkeeping, and reporting obligations regardless 
of whether a crypto-asset mining operation emits at least 25,000 
metric tons of carbon dioxide (“CO2”)-equivalent, and the EPA 
administrator would oversee an interagency investigation into 
the impact of crypto-asset mining in the United States.74

The Crypto-Asset Environmental Transparency Act and its 
regulation of crypto-asset mining operations have been met with 
opposition from some members of Congress, including Ranking 
Member Sen. Pete Ricketts of Nebraska, the leading Republican 
on the subcommittee.75 Ricketts, highlighting his state’s top 
ranking in cultivating a crypto economy, expresses keen interest 
in whether the industry can drive economic development and 
argues that crypto-asset mining is not the only energy-intensive 
industry and cites examples like finance, technology, govern-
ment, and academia and that he advocates for open competition 
in a free market, cautioning against politicians or bureaucrats in 
Washington, D.C. favoring certain industries.76

B. State and LocaL ReSponSeS

States and municipalities have pursued a variety of approaches 
to crypto-asset mining regulation. As the cost of electricity con-
tinues to fall, crypto-asset mining is becoming more popular in a 
variety of contexts, states and municipalities are passing or con-
sidering passing legislation to address the resulting issues. In fact, 
New York, Wyoming, Montana, and Washington are among the 
states that have implemented crypto-asset mining regulation rang-
ing from “liberal to stringent.”77 Therefore, this next section will 
analyze the various regulatory strategies to regulate crypto-asset 
mining at the state and local levels.

1. New York: Moratoria oN eNergY DeriveD froM 
CarboN-baseD sourCes

Perhaps the strongest restriction to date may be found in New 
York, where in November 2022, Governor Kathy Hochul signed 
a bill78 prohibiting the use of carbon-based power sources in 
some crypto-asset mining companies.79 As a result, for the next 
two years, the New York State Department of Environmental 
Conservation will not grant expansions or permit renewals to 
existing proof-of-work crypto-asset mining operations, and will 
not allow new crypto-asset mining operations to begin operations 
unless they switch to using only renewable energy.80

For context, in the spring of 2022, Greenidge Generation, 
a crypto-asset mining company that had reopened a dormant 
fossil fuel plant in the Finger Lakes region, played a key role 
in bringing the New York two-year ban to the forefront of politi-
cians’ concerns.81 The two-year ban, however, has no effect on 
Greenidge’s power production because it uses thermoelectric 
power plants, which generate electricity by using steam to turn 
turbines.82 In fact, Greenidge intends to reinvest a portion of its 
profits in renewable energy initiatives, in addition to compensat-
ing for all carbon dioxide emissions generated by its crypto-asset 
mining operations.83 Many critics of Greenidge’s crypto-asset 
mining operations claim that the company is dumping mil-
lions of gallons of hot water into Seneca Lake, thereby rais-
ing the surface temperature to between thirty-two and seventy 
degrees Fahrenheit.84 Locals are worried about the lake’s rising 
temperatures, and for context, it’s important to note that trout 
thrive in temperatures between fifty-two and sixty-four degrees 
Fahrenheit, while levels above seventy-five degrees Fahrenheit 
are lethal for some species.85 Now that the lake’s temperature is 
rising, it may be polluting the water and thus in violation of the 
Clean Water Act’s temperature regulations.86 Worse, rising tem-
peratures are contaminating the lake with “muck, algae, insects, 
dead fish, and foul odors.”87

Supporters of a temporary ban on crypto-asset mining 
operations, for example, prefer a targeted approach to limiting 
the use of fossil fuels in crypto-asset mining activities rather 
than a blanket ban.88 They also generally support a targeted 
temporary ban and the promotion of renewable energy sources 
in crypto-asset mining operations.89 In New York, supporters of 
the temporary ban have emphasized that the ban will not affect 
existing crypto-asset mining facilities or halt all crypto-asset 
mining activities in New York, but will only affect those seeking 
permits to re-power fossil fuel plants, leaving those that connect 
directly to renewable energy sources unaffected.90

Opponents of the crypto-asset mining temporary ban regula-
tions, such as the Chamber of Digital Commerce, a crypto advo-
cacy group, argue that crypto-asset mining could encourage new 
renewable energy development, that sidelining the industry for 
its energy usage sets a dangerous precedent in determining who 
may or may not use power, and that restricting mining activities 
would only lead to expansion elsewhere, potentially harming the 
environment.91 A statement from an opponent argues that the 
two-year ban is unnecessary because crypto-asset mining could 
spur new renewable energy development by providing a lucra-
tive outlet for excess renewable energy generated by wind and 
solar facilities when the sun and wind are at their strongest.92 In 
fact, according to the New York Independent System Operator 
(“NYISO”), the state produced about 2% more wind energy than 
it could use in 2017, and this gap is only expected to widen over 
the next decade unless the state rapidly upgrades transmission.93 
Another opponent, the Chamber of Digital Commerce, said in a 
statement that the temporary ban on crypto-asset mining unfairly 
targeted the crypto-asset mining industry, adding that “to date, 
no other industry in the state has been sidelined like this for its 
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energy usage. This is a dangerous precedent to set in determin-
ing who may or may not use power.”94

Recently, Pennsylvania considered following New York’s 
lead and imposing a temporary ban on crypto-asset mining, 
but this will not affect existing crypto-asset mining facilities or 
halt all crypto-asset mining activities in Pennsylvania but will 
only affect those seeking permits to re-power fossil fuel plants, 
leaving those that connect directly to renewable energy sources 
unaffected.95 Opponents of crypto-asset mining temporary ban 
regulation argue against limiting the purchase of retired fossil 
fuel power plants for crypto-asset mining, claiming that crypto-
asset miners are not renegade power producers operating inef-
ficient and highly polluting power plants, and that their plants 
were primarily designed for mediation rather than power genera-
tion.96 Opponents also argue that mining operations should stay 
in the United States, where emission controls are stricter, rather 
than being relocated to countries with laxer regulations.97

2. Wyoming: Banking ExEmptions and spEcial 
dErEgulatEd ZonEs

Wyoming has become one of the most crypto-asset min-
ing operation friendly jurisdiction in the U.S. because of its 
relatively permissive regulations and low energy costs.98 Virtual 
Currency Exemptions and Special Deregulated Zones are two 
laws that have recently been considered and passed.

Wyoming is taking a novel approach by not requiring 
crypto-asset mining operations to register as Money Services 
Businesses (“MSBs”), among other traditional banking regula-
tions.99 This is because Wyoming recognizes that the primary 
function of these mining operations is not to act as intermediar-
ies for financial transactions, but rather to create new crypto-
assets.100 Therefore, Wyoming does not apply the same level 
of regulation to crypto-asset mining operations as it does to 
traditional banking and financial institutions.101 As a result of 
this regulatory approach, Wyoming-based crypto-asset mining 
operations can serve customers in other jurisdictions, including 
New York, while avoiding the stricter crypto-asset mining regu-
lations of that state.102

Furthermore, the Wyoming legislature has previously con-
sidered establishing “industrial power zones,” which would be 
deregulated areas on state-owned lands catering to large electric 
power consumers such as crypto-asset miners.103 That means 
that unlike in a regulated market, crypto-asset mining operations 
in those areas would only be responsible for covering their own 
direct costs, rather than contributing to the larger power delivery 
system.104 In the end, the proposal failed to gain support from the 
Wyoming Legislature’s Joint Minerals, Business, and Economic 
Development Interim Committee in 2022, opposition to the 
measure by both regulated utilities and electric co-ops helped 
defeat the effort by one vote.105 In any case, the Wyoming legis-
lature is actively investigating various options and collaborating 
with interested parties to shape these zones and guarantee their 
success in luring energy-intensive industries by reduced permit 
red tape and lower electricity rates.106 By taking advantage of its 
abundant and inexpensive energy resources, Wyoming plans to 

attract businesses with high power requirements, such as crypto-
asset mining operations.107

Another case in point is the crypto-asset property tax 
exemption law (also known as Bill 111), which was passed 
by the Wyoming legislature in March of 2018.108 As a result, 
by exempting crypto-assets from property taxation, Wyoming 
crypto-asset miners can reduce operational costs.109 In Wyoming, 
property taxes are typically assessed on the appraised value of 
tangible assets such as real estate or physical equipment, and 
because crypto-assets are intangible digital assets, eliminating 
property taxation saves miners money.110 Overall, the case in 
Wyoming may be the beginning of a “race to the bottom” among 
state regulators because of these regulatory exemptions and spe-
cial deregulation zones.111

3. montana: Zoning mEasurE rEquiring rEnEWaBlE 
EnErgy production or purchasing

Due to its lenient regulatory climate, Montana has become a 
popular destination for crypto-asset mining operations in search 
of cheap, readily available hydroelectric power.112 Following 
a pilot program in 2019, Missoula County, Montana enacted 
crypto-asset mining zoning regulations in March 2021, which 
require crypto-asset mining operations to (1) be located in “light 
industrial” or “heavy industrial” districts and (2) “develop or 
purchase sufficient new renewable energy to offset 100% of the 
electricity consumed by the crypto-asset mining operations.”113 
The new Missoula County zoning law controls where mining 
operations can be located, what kinds of energy can be used by 
the industry, and where waste can be disposed of in an effort to 
reach 100% clean energy in the urban area by 2030.114

However, in Missoula County, Montana, environmental-
ists and business owners disagreed over the new regulations 
that were implemented in March of 2021.115 In support of the 
Missoula County crypto-asset mining zoning regulations, is the 
Montana Conservation Voters which stated crypto-assets min-
ing operations “only exacerbate our efforts to reduce our energy 
consumption and could drive up costs for the community.116 
We think it makes perfect sense to implement interim zoning 
against [the crypto-assets mining] industry while we assess the 
greater impacts to the general public in Missoula County.”117 
Furthermore, the Montana Chapter of the Sierra Club supports 
crypto-asset mining zoning regulations claiming that “with 
the relatively recent appearance of [crypto-asset] mining in 
our county, Climate Smart Missoula estimates that the com-
munity’s total electricity consumption has increased by [twenty 
percent].”118 “That disproportionate and dramatic increase in use 
of electricity by one industry[, the crypto-asset mining industry,] 
demands response.”119 One of the business owners who opposed 
the crypto-asset mining zoning regulations in Missoula County 
was Hyperblock, LLC, which operates a crypto-asset data center 
in a converted lumber mill in Missoula County.120 Hyperblock, 
LLC argued that the regulations would be “crippling” and make 
it difficult for the business to operate in the area.121

On May 2, 2023, after passing the Montana House and 
Senate, S.B. 178 was signed into law by Governor Greg 
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Gianforte, effectively repealing the crypto-asset mining zon-
ing regulations enacted in Missoula County in March 2021 
(discussed above).122 In a nutshell, the bill makes it harder for 
Missoula County and other municipalities in Montana to limit 
crypto-asset mining operations.123 Specifically, S.B. 178 pro-
tects the rights of crypto-asset miners in the state by modifying 
existing laws to ensure that crypto-asset mining companies do 
not have to pay different rates for electricity and that crypto can-
not be taxed when used as a payment method.124

4. Washington: ElEctricity ratE-DEsign MEasurE  
anD EnErgy stanDarDs

The State of Washington’s moderate regulatory climate 
and low electricity costs have made it a popular destination 
for crypto-asset miners.125 In fact, there was a “gold rush” of 
crypto-asset miners who settled in the State of Washington, 
where “[p]ower is incredibly cheap—between [two] and [three] 
cents per kilowatt hour” as a result of Columbia River dams that 
“provide abundant hydroelectric power.”126 Orchards and farm 
fields in the Mid-Columbia Basin counties of Chelan, Douglas, 
and Grant have been joined by crypto-asset mines of varying 
sizes, from converted warehouses to cargo containers to even 
backyard sheds, dotting the rolling landscape.127 As a result, in 
order to regulate the crypto-asset mining industry, the state of 
Washington and Public Utility Districts (“PUDs”) have been 
forced to develop electricity rate-design measures such as fee 
schedules and, more recently, clean energy standards, which will 
be discussed further below.

To meet the increased demand for energy, PUDs in the state 
of Washington have revised their pricing structures and devel-
oped fee schedules to control the crypto-asset mining industry.128 
In April 2023, Douglas County PUD was considering changing 
crypto-asset miners’ demand charge, the fee for electric use 
measured in kilowatts, to the individual company’s highest 
measured demand from the previous year.129 Alternatively, the 
Chelan County PUD, in December 2018 imposed a twenty-nine 
percent rate increase on crypto-asset miners’ operations begin-
ning June 2022.130 This rate is higher than the one used for the 
majority of the county’s industrial activities.131 The crypto-asset 
mining operations were moved from the high-density load rate 
schedule to the newly created crypto-asset mining rate schedule 
(also known as Rate 36), which Commissioner Garry Arseneault 
describes as “ground breaking” and “industry leading,” to create 
a new rate for this type of demand.”132

Furthermore, in order to regulate the crypto-asset mining 
industry, the state of Washington recently enacted clean energy 
standards. On May 3, 2023, Washington Governor Jay Inslee 
signed House Bill 1416 into law, which would apply the same 
clean energy standards to municipal and PUD customers, who 
currently serve the majority of crypto-asset mining operations in 
Washington and are no longer exempt from the state’s mandated 
emission reduction targets and compliance schedules under the 
2019 Clean Energy Transformation Act.133 House Bill 1416 was 
introduced by Democrat Beth Doglio of Olympia to close a loop-
hole that allows crypto-asset mining operations to buy power 

from non-renewable sources on the market if the local PUD that 
the mining operation uses, which relies on hydroelectric power, 
is unable to meet the needs of the mining operation.134

IV. ProPosal For a UnIFIed regUlatory scheme

Currently, there are no standard laws in the United States 
governing the energy and environmental effects of crypto-asset 
mining; instead, each state has enacted its own regulations. As 
a result, scholars, activists, and skeptics are concerned about 
the energy and environmental impacts of crypto-asset mining, 
necessitating the establishment of a unified federal regulatory 
scheme to mitigate these effects. This will lead to a detailed 
analysis beginning in Subpart A will discuss the IRA and federal 
administrative measures, which including questions regarding 
the extent to which agencies have appropriate authority, the way 
in which they exercise any authority, and whether they might 
benefit from additional Congressional guidance. Subpart B will 
then evaluate the tools available to state and local governments 
to manage the regional effects of crypto-asset mining growth in 
response to, or in the absence of, federal leadership.

A. The IRA And OTheR FedeRAl RegulATORy TOOls

There are at least five regulatory tools that could be imple-
mented at the federal level to mitigate the severe negative effects 
that crypto-asset mining operations have on public utility infra-
structure and the environment. These six federal options are: (1) 
federal tax credits and incentives,135 (2) indirect, carbon-based 
energy sources excise taxation,136 (3) energy conservation 
standards,137 (4) energy efficiency standards,138 (5) performance 
standards,139 and (6) waste disposal requirements and water 
usage limits.140 There are advantages and disadvantages to each 
regulatory approach; however, if implemented correctly, they 
should mitigate the widespread damage that crypto-asset mining 
operations cause to public utilities and the environment.

1. thE ira anD tax incEntivEs

On August 16, 2022, President Biden signed the IRA 
marking what some experts are calling the most significant 
climate governance initiative in American history.141 The 
recent enactment of the IRA has far-reaching implications that 
go beyond crypto-asset miners and into the energy industry, 
where federal tax credits and other incentives will spur large-
scale development of clean energy, allowing the United States 
to compete in the global market.142 According to experts, the 
IRA will open the door to a much broader range of renewable 
energy projects, potentially extending the push toward a more 
sustainable and cost-effective landscape for crypto-asset min-
ing construction.143

First, the federal government could use climate change pro-
visions in the IRA, such as the production tax credit (“PTC”), 
the energy investment tax credit (“ITC”), cost recovery, and loan 
guarantees, to reduce the burden that crypto-asset mining places 
on public electrical utilities and the environment.144 While the 
amount of credit can vary based on factors such as prevailing 
wages, apprenticeships, domestic content, and designation as 
an “energy community,” IRA Section 13,701 is the best tool 
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available because it establishes a PTC for electricity generated 
in the United States that produces greenhouse gas emissions 
rate not greater than zero.145 These “energy communities” are 
the regions that have had significant employment related to coal 
extraction, or areas where coal mines or coal power plants have 
been decommissioned.146 Although Congress has charged the 
Internal Revenue Service (“IRS”) with providing more advice 
on what constitutes an “energy community,” the goal of this 
provision is to make it easier for towns to transition away from 
coal mining or coal-powered electricity.147 In summary, the PTC 
is one of the IRA’s indirect pressures that may benefit the envi-
ronment by encouraging crypto-asset miners to use renewable 
energy.

Second, the federal government, under the IRA and acting 
through the IRS, could plausibly impose an IRA excise tax on 
coal mining and other carbon-based energy sources, increasing 
the price of electricity generated from coal and, by extension, 
the profitability of crypto-asset mining operations that rely on 
this form of energy.148 As the profitability of fossil fuel pow-
ered crypto-asset mining operations decreases, it is likely that 
renewable energy sources will gain popularity or become more 
widely used.149

2. Federal energy and environmental  
regulatory StandardS

Although several legislators have expressed concerns about 
crypto-asset mining and their underpinning technology,150 
most of the federal government attention has been focused on 
potential energy-saving measures at the Department of Energy 
(“DOE”) and the EPA promulgating various energy and environ-
mental regulatory standards. 151 The most notable are the energy 
conservation, energy efficiency, and energy source performance 
standards, which are discussed further below.

a. Energy Conservation Standards
Establishing minimum energy conservation standards for 

crypto-asset mining equipment, or the cooling equipment that 
ensures efficient crypto-asset mining operations, could be one 
method for reducing crypto-asset mining energy consump-
tion. Some advocates believe that voluntary and market-based 
approaches are more suitable for computer technology than 
minimum energy conservation standards.152 Others empha-
size the significance of public-private sector collaboration 
in developing “ambitious and achievable” energy efficiency 
standards.153 Congress may consider establishing minimum 
national energy efficiency standards applicable to crypto-asset 
mining. Such standards could concentrate on the specific 
technology utilized by crypto-asset miners, ASIC,154 or on 
computer and battery backup systems, as defined in DOE’s 
proposed determination.155

b. Energy Efficiency Standards
There are various types of energy efficiency standards, 

however, most notably is the ENERGY STAR voluntary label-
ing program. DOE and EPA collaborate to oversee the ENERGY 
STAR voluntary labeling program for energy-efficient products, 

homes, buildings, and manufacturing plants.156 The voluntary 
ENERGY STAR labeling program provides guidelines for both 
home and business electrical appliances—like monitors and 
computers—for energy-efficient products, homes, buildings, 
and manufacturing facilities.157 These regulations cover both 
residential and commercial electrical equipment.158 In addition 
to the ENERGY STAR program’s specifications for enterprise 
servers, data storage equipment, small network equipment, large 
network equipment, and uninterruptible power supplies, there 
are also specifications for data storage equipment, small network 
equipment, and large network equipment.159

Given the information about the ENERGY STAR program, 
Congress may choose to develop energy efficiency standards for 
crypto-asset mining companies’ data centers. In fact, during a 
briefing given to members of Congress on October 17, 2022, 
representatives from the EPA and the DOE discussed their plans 
to educate the crypto-asset mining industry on how to use the 
Energy Star program’s Portfolio Manager tool for benchmark-
ing the energy consumption of commercial buildings like data 
centers, which could also be applied to the mining operations 
of crypto-assets.160 Although there are no national standards 
for data center efficiency, the federal government has used the 
Federal Data Center Consolidation Initiative (“FDCCI”)161 and 
the Federal Information Technology Acquisition Reform Act 
(“FITARA”)162 to improve the efficiency of its own data cen-
ters. Specifically, the FDCCI and FITARA collaborate to help 
the federal government streamline its information technology 
operations, reduce costs, and improve security. By consolidat-
ing data centers and implementing more efficient and effective 
information technology management practices, the government 
can better serve its citizens while also ensuring the security of its 
sensitive data.

c. Energy Source Performance Standards
Regulation of crypto-asset mining operations can take a 

page from Section 111 of the Clean Air Act,163 which mandates 
the establishment of nationally uniform, technology-based 
standards by the EPA for various types of new and existing 
stationary “sources” that cause or significantly contribute to air 
pollution that may reasonably be expected to endanger public 
health or welfare.164 These are known as “new source perfor-
mance standards,” and they apply to new, reconstructed, and 
modified sources and emissions from existing stationary sources 
in various energy sectors.165

Specifically, a source performance standard is the “level of 
emission limitation that can be achieved by implementing the 
best system of emission reduction that . . . the EPA Administrator 
determines has been ‘adequately demonstrated.’”166 That 
includes the tried-and-true “proof-of-stake” consensus mecha-
nism.167 These performance standards would be a foundation of 
rulemaking to reduce carbon-dioxide emissions from existing 
fossil-fueled power plants, which will have a direct impact on 
crypto-asset mining operations that use PoW protocols but are 
rarely used because most energy sources are regulated under 
other sections of the Clean Air Act. Should these performance 
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standards be promulgated, they could serve two purposes: (a) 
ensure all crypto-asset mining companies operate on a level 
playing field by establishing uniform pollution control stan-
dards; and (b) maintain clean air to allow for future growth. The 
definition of “sources” will determine whether Section 111(d) of 
the Clean Air Act directly applies to PoW protocols, even if their 
crypto satisfies the best “adequately demonstrated” technology, 
considering cost, energy requirements, and other non-air envi-
ronmental impacts.

3. Federal Waste disposal requirements and Water 
usage limits

While there are currently no established federal waste dis-
posal requirements from the EPA for crypto-asset mining com-
panies, they are still subject to federal regulations regarding the 
disposal of hazardous waste, e-waste, and other types of waste 
generated by their operations. For example, crypto firms must 
safely handle and dispose of any “hazardous waste” produced by 
their activities under the Resource Conservation and Recovery 
Act (“RCRA”).168 Hazardous waste is defined by the EPA as 
waste that is dangerous or potentially detrimental to human 
health or the environment, and it includes things such as batter-
ies, e-waste, and some chemicals.169

Currently, there are no federal water usage limits that spe-
cifically apply to crypto-asset mining operations in the United 
States. However, these operations may be subject to federal 
regulations around water quality and conservation. Notably, 
crypto-asset mining operations that discharge wastewater into 
surface waters, such as rivers or streams, may be subject to 
permitting requirements and regulations under the Clean Water 
Act and the National Pollutant Discharge Elimination System 
(“NPDES”), to ensure that the discharged water meets certain 
quality standards and does not harm the environment or public 
health.170 Furthermore, the Safe Drinking Water Act that gov-
erns the quality of public drinking water may apply to crypto-
asset mining companies if their operations may have an impact 
on nearby groundwater resources.

To summarize, as public concern about waste disposal, 
water consumption and conservation grows, the federal govern-
ment may impose additional rules and regulations on crypto-
asset mining operations in the future.

B. Evaluation of StatE and local optionS

According to my research, at least seven state and local 
regulatory schemes are currently in place to mitigate the severe 
negative effects that crypto-asset mining operations have on 
energy infrastructure and the environment.171 The seven regula-
tory schemes include: (1) a ban or moratorium on all crypto-
asset mining operations, (2) electricity rate-design measures, (3) 
zoning and land-use measures, (4) demand response and large 
flexible load registration programs, (5) permitting and licensing 
requirements, (6) waste disposal requirements and water usage 
limits, and (7) state tax incentives and exemptions.172

1. Ban or moratoria on Crypto-asset mining

In general, if a moratorium is placed on crypto-asset min-
ing, some miners will switch to renewable energy, others will 
relocate, and the remaining miners will cease operations.173 
Given the early stage of the crypto-asset mining industry’s 
development, a moratorium would have far-reaching effects 
on mining operations,174 as the market prefers highly predict-
able situations. In addition to the possibility of restricting 
investment in more sustainable energy sources, crypto-asset 
mining enterprises have a substantial economic impact on the 
surrounding community by employing many electricians, engi-
neers, and construction workers.175

According to analysts, crypto-asset miner migration could 
result in jobs and tax revenue leaving the state.176 New York-
based crypto-asset miners have threatened to move operations 
to more mining-friendly states like Wyoming and Texas if a 
moratorium is signed in the Empire State.177 Foundry, a com-
pany that tracks digital currencies, reports that since the passage 
of the moratorium, New York’s share of the crypto-asset mining 
network has dropped from twenty to ten percent.178 This is likely 
due to miners leaving the state for others that are more crypto-
friendly. The New York Senate Environmental Conservation 
Committee member, Senator Todd Kaminsky, a Democrat from 
Long Island, was worried that the New York two-year morato-
rium could lead to “deleterious economic consequences for New 
York if people perceive it as being hostile to crypto.”179 The act-
ing president and chief strategy officer of BaSIC, Clark Vaccaro, 
has described the passage of the two-year moratorium as “a grim 
day for blockchain technology, effectively shutting the door on a 
nascent industry.”180

Another argument is that prohibiting crypto-asset mining for 
businesses that use carbon-based fuels will encourage a shift to 
renewable energy sources because mining crypto-assets requires 
a significant amount of energy, which contributes to carbon 
emissions and ultimately climate change.181 By prohibiting min-
ing activities that use nonrenewable energy sources, enterprises 
will be incentivized to convert to renewable energy sources such 
as solar or wind power.182 In fact, former presidential candidate 
Andrew Yang’s remarks at the Bitcoin 2022 conference imply 
that some crypto industry participants see mining activities as a 
way to generate demand for renewable energy sources.183 If min-
ing operations are required to use renewable energy, it may cre-
ate a market for renewable energy providers, driving innovation 
and investment in the renewable energy sector. However, it is 
important to note that transitioning to renewable energy sources 
is not always an easy process. Renewable energy sources can be 
more expensive and less reliable than traditional energy sources, 
and there may be infrastructure challenges to overcome, such 
as the construction of new power grids to support renewable 
energy distribution.

2.  eleCtriCity rate-design measures

There is also the possibility of local governments enacting 
special rates. On June 1, 2022, Chelan County, Washington, 
for example, enacted a twenty-nine percent rate increase for 
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hydroelectric electricity aimed squarely at crypto-asset miners.184 
The county previously offered a lower, high-density load rate for 
miners, but has now established a new bitcoin rate, called Rate 
36.185 The new rate structure was created to reflect the true cost 
of providing electricity to crypto-asset miners, which may be 
higher than the cost of providing electricity to other types of cus-
tomers.186 The county is attempting to reduce the environmental 
impact of crypto-asset mining while also generating additional 
revenue from this industry by raising the cost of electricity for 
miners.187 According to Gary Arseneault, a commissioner for the 
Chelan County PUD in the state of Washington, “what we did as 
a commission and what we did as a utility was industry-leading, 
to create a new rate for this type of demand.”188

To ensure that companies that have already made signifi-
cant investments in their mining facilities may continue to do 
so, officials in Chelan County have approved transition plans 
that gradually increase energy costs over the next two years.189 
Overall, the transition plans approved by Chelan County officials 
demonstrate a willingness to work with the crypto-asset mining 
industry to find a balance between economic development and 
environmental sustainability. By providing a clear regulatory 
framework and a reasonable transition period, the county may 
be able to attract new mining companies while minimizing the 
impact on the local environment and energy infrastructure.

However, even though there are transition plans in place, the 
crypto industry and others have expressed concern.190 The first 
point to make is that the transition may not be easy or simple, as 
it may necessarily require significant investments in new equip-
ment, infrastructure, and training. Ultimately, the success of 
these transitions will be determined by a variety of factors, such 
as market demand, regulatory frameworks, and technological 
advancements. For example, Malachi Salcido, CEO of Salcido 
Enterprises, told a local news outlet that the Chelan County new 
rate will force him to convert three of his buildings in Chelan 
County that are currently used for crypto-asset mining into data 
farms.191 However, the shift away from crypto-asset mining and 
toward data processing or storage is not necessarily a bad thing 
for the industry, as it may lead to greater diversification and 
innovation in the broader tech sector.

3. Zoning and Land-Use MeasUres

States and localities are increasingly attempting to inno-
vate crypto-asset mining zoning regulations. Examples of how 
zoning laws have been used or are being proposed to regulate 
crypto-asset mining can be found in Missoula County, Montana, 
and Wyoming, as discussed below.192 However, often times zon-
ing regulation debates revolve around whether or not to distin-
guish between data centers and crypto-asset mines, and whether 
or not these potentially similar uses merit different treatment.193 
In general, crypto-asset mining is an industrial or commercial 
use of electricity, and its presence in residential areas raises 
unique safety and reliability concerns in the neighborhood elec-
trical grid, as well as the potential for noise pollution that harms 
nearby residents, businesses, and wildlife.194 Consequently, see 

below for two distinct approaches to dealing with crypto-asset 
mining through zoning laws.

Missoula County, Montana, attempted to restrict crypto-
asset mining by including a provision in their municipal land 
use ordinance titled “Section 5.05,” which made reference to 
the “contribution to climate change” caused by crypto-asset 
mining, but this provision was recently overturned by the state 
of Montana.195 In Missoula County, Montana, conditional use 
zoning law governs (1) the placement of crypto-asset mining 
firms in either the “Light Industrial” or “Heavy Industrial” dis-
trict, (2) the energy the industry can use, and (3) the proper dis-
posal of waste by a licensed electronic waste recycling firm.196 
Although crypto-asset mining was legal in Missoula at the time, 
the economic viability of the activity was severely hampered by 
Section 5.05, specifically requirement #3 (Develop or purchase 
sufficient renewable energy to offset 100% of its electricity con-
sumption). Since other states, such as Texas, offer incentives for 
crypto-asset mining and lower transaction costs, the likelihood 
of a mining company establishing a facility in Missoula is low 
due to the impact of Section 5.05 on the development of crypto-
asset mining.

Alternately, in Wyoming legislators have been explor-
ing the possibility of creating special deregulated zones for 
industrial-scale energy users, including crypto-asset miners.197 
These deregulated zones, which have been referred to as “inno-
vation zones” or “economic development zones,” would be 
designed to attract high-tech industries and provide a favor-
able regulatory environment for companies that consume large 
amounts of energy.198

The aim behind these deregulated zones is to promote 
Wyoming’s economic growth and job creation while also lever-
aging the state’s abundant energy resources, particularly wind 
power.199 Wyoming hopes to attract businesses that would oth-
erwise be put off by high energy costs and complex regulatory 
frameworks by offering lower energy costs and a more stream-
lined regulatory process.200 Supporters of the deregulated zones 
argue that deregulated zones could promote innovation and tech-
nological advancement in the energy sector, and that the ben-
efits of economic growth and job creation would outweigh any 
negative consequences.201 Critics of these deregulated zones, 
who frequently advocate for stricter regulations on crypto-asset 
mining operations, have expressed general concern about the 
potential environmental impact of large-scale crypto-asset min-
ing operations, particularly in states like Wyoming, which is 
already dealing with the effects of climate change.202

Overall, the application of zoning law demonstrates how 
policymakers are experimenting with new approaches to balanc-
ing economic development and environmental sustainability 
in the face of rapid technological change. It remains to be seen 
whether these zones will be successful, but they are likely to be 
a topic of discussion among lawmakers, industry leaders, and 
environmental advocates in the coming years.
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4. DemanD Response anD LaRge FLexibLe LoaD 
RegistRation pRogRams

While the Demand Response (“DRP”) and the Large Flexible 
Load Registration (“LFLR”) programs are both designed to better 
manage and improve the functioning of the electricity grid, there 
are significant differences between the two in terms of scope, 
mechanisms, and the intended participants or customers.203

Demand response programs are a type of energy manage-
ment tactic that encourages consumers to cut back on energy use 
during times of high demand.204 Customers who agree to reduce 
their energy use during these times, such as by turning off non-
essential appliances or using less air conditioning, will typically 
receive financial incentives from these programs.205 Demand 
response programs could therefore be used to manage energy 
consumption and lessen the negative effects of the crypto-asset 
mining industry on the environment.206

To date, some energy companies have begun to offer 
crypto-asset miners specialized demand response programs 
that incentivize them to reduce their energy consumption 
during peak periods.207 By participating in demand response 
programs, crypto-asset miners could help to reduce the strain 
on the grid during peak energy usage periods, while also 
potentially earning financial incentives for their efforts.208 
For example, a company may offer a lower energy rate during 
off-peak hours in exchange for agreeing to reduce their energy 
consumption during peak hours, allowing crypto-asset miners 
to mine more profitably during cheaper electricity hours.209 
However, the use of demand response programs in crypto-
asset mining is not without its difficulties. One significant 
issue is that crypto-asset mining is a highly specialized and 
time-sensitive process, making it difficult to simply turn off 
or reduce energy consumption during peak demand periods.210 
Furthermore, because the bitcoin network is decentralized and 
anonymous, it can be difficult to track or regulate individual 
miners’ energy consumption.211

Alternatively, LFLR Programs provide financial incentives 
to energy-flexible consumers such as factories, data centers, and 
crypto-asset miners to adjust their load in response to changes 
in grid conditions, thereby preventing grid instability.212 Senate 
Bill 1751 would require crypto-asset miners to register as “flex-
ible load” operators with the Electric Reliability Council of 
Texas (“ERCOT”), the state’s energy operator.213 According 
to Dennis Porter, co-founder and CEO of Satoshi Action Fund, 
no committee votes were cast in opposition.214 This places the 
bill on the “uncontested” list, indicating that it has a better than 
ninety-five percent chance of passing the Senate before moving 
on to the Texas House.215

5. peRmitting anD Licensing RequiRements

State and local governments may require crypto-asset min-
ing operations to obtain permits and licenses in order to ensure 
compliance with state and local regulations, as well as to monitor 
and mitigate any potential negative effects. Assessing the envi-
ronmental impact, energy usage, safety measures, and adherence 
to building codes may all be part of the permitting process.216 

Several states and local governments have enacted regulations 
requiring crypto-asset mining operations to obtain permits and 
licenses, ensuring regulatory compliance and mitigating poten-
tial negative effects.217

For instance, the New York State Department of 
Environmental Conservation requires an environmental impact 
assessment and proof of compliance with air quality standards 
(Clean Air Act Title V air permit) for crypto-asset mining 
operations in the state.218 Another example is Washington State 
Department of Ecology oversees environmental permitting and 
may require crypto-asset mining operations to obtain permits 
related to water use, wastewater discharge, and stormwater man-
agement.219 These examples demonstrate how state and local gov-
ernments can regulate crypto-asset mining operations and ensure 
compliance with environmental, energy, safety, and building code 
regulations through permitting and licensing processes.

6. Waste DisposaL RequiRements anD WateR  
usage Limits

Overall, waste disposal requirements for crypto-asset 
mining operations can vary depending on the jurisdiction but 
many jurisdictions have waste disposal requirements in place to 
ensure that crypto-asset mining operations are properly dispos-
ing of their waste. Some examples of states and local govern-
ments in the United States with waste disposal requirements 
for crypto-asset mining include New York,220 California,221 and 
Washington State.222 These requirements can include regula-
tions around the disposal of e-waste, such as requiring crypto-
asset mining companies to recycle or properly dispose of their 
old mining equipment. However, there are no specific state-level 
regulations in the United States concerning the disposal of heat 
waste generated by crypto-asset mining operations; although, 
some states, such as New York or Wyoming, are taking steps to 
encourage the use of excess heat for other purposes. As a result, 
some crypto-asset mining companies have developed innovative 
ways to use the heat generated by their operations to heat neigh-
boring buildings or greenhouses.

In addition to waste disposal requirements, regulations 
regarding water usage in crypto-asset mining operations are not 
yet widespread; however, some jurisdictions are beginning to 
address the issue of water conservation and management in rela-
tion to these operations. In particular, New York223 and Montana 
have implemented regulations limiting the amount of water that 
can be used for crypto-asset mining operations, particularly in 
areas where water resources are scarce, or water conservation is 
a concern.224

As the energy and environmental impacts of crypto-asset 
mining become more widely recognized, more jurisdictions may 
begin to implement more innovative regulations that balance 
the economic benefits of crypto-asset mining with the energy 
and environmental implications. As a result, ongoing debates 
are required to determine which regulatory approach—federal, 
state, or local—will produce the best results in terms of balanc-
ing all interests.
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7. State tax IncentIveS and exemptIonS

The taxation of crypto-asset mining at the state and local 
levels varies depending on the jurisdiction, but in general, it is 
similar to the taxation of any other business activity. As a result, 
the Multistate Tax Commission (“MTC”) launched an investiga-
tion into crypto-asset issues in 2021 as part of its review of state 
taxation of digital products and services from both an income 
and a sales/use tax standpoint.225 Presently in the United States, 
for example, earning crypto-assets through mining, receiving 
them as a promotion, or receiving them as payment for goods or 
services is considered regular taxable income.226 The entire fair 
market value of the coins you received that day will be taxed at 
a regular income tax rate.227 Furthermore, if you own the mining 
equipment, you may be subject to property taxes; however, in 
some cases, the cost of your mining equipment can be written 
off as a deduction in the year of purchase.228

Texas, for example, has taken a pro-business stance by 
rewarding cryptocurrency miners who use carbon-based or 
low-carbon energy sources (including renewable).229 However, 
due to the low cost of carbon-based energy, crypto-asset miners 
continue to rely on it.230 Moreover here are a few examples of 
Texas’ crypto-asset mining tax initiatives include: (1) sales tax 
exemption,231 (2) competitive electricity rates,232 (3) property 
tax exemptions,233 and (4) job creation incentives. Other states, 
such as Kentucky, are catching up with tax incentives and offer-
ing even more than Texas, including (1) sales tax exemption,234 
(2) competitive electricity rates,235 (3) business investment 
tax credits,236 (4) job creation incentives,237 and (5) workforce 
development programs.238 Even though the state of Kentucky is 
transitioning to renewable sources of energy, most crypto-asset 
mining operations in the state still rely on the state’s carbon-
intensive electrical grid.239

IV. ConClusIon

Since its inception, crypto-asset mining has exploded due 
to cheap electricity from carbon-based energy sources, permis-
sive regulations, and falling energy prices. This has, and will 
continue to have, catastrophic effects on the public utility infra-
structure and the environment of the United States. Without a 
unified federal-based regulatory framework in place to address 
the effects of crypto-asset mining, the country will continue to 
suffer from the severe energy and environmental consequences 
of crypto-asset mining.

While crypto technology has the potential to advance 
technology and boost the economy, there are also negatives for 
society, such as high energy consumption, and negative envi-
ronmental effects. This balance needs to be struck within an 
appropriate legal framework. Therefore, many local and state 
governments are currently taking direct action to address the 
impact of crypto-asset mining on public electric utilities, such as 
New York’s proposed moratorium, while the federal government 
is currently adopting a more indirect approach through legisla-
tion like the IRA, federal tax credits and taxation, and various 
federal energy and environmental regulatory standards and regu-
lation requirements.

In conclusion, the best solution is the creation of a unified 
federal-based regulatory framework to directly—rather than 
indirectly—address the effects of crypto-asset mining. However, 
if the federal government does not act, states and local gov-
ernments should strive to adopt a regulatory system similar to 
Montana’s or Washington’s, which strikes a balance between the 
two regulatory extremes of New York and Wyoming. 
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The GreaT ClimaTe miGraTion:  
a CriTique of Global leGal STandardS  
of ClimaTe ChanGe-CauSed harm
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Approximately 2.4 billion people, or about forty percent 
of the global population, live within sixty miles (one-
hundred kilometers) of a coastline.1 The United Nations 

(“U.N.”) determined that “a sea level rise of half a meter could 
displace 1.2 million people from low-lying islands in the Carib-
bean Sea and the Indian and Pacific Oceans, with that number 
almost doubling if the sea level rises by two metres.”2 The U.N. 
also reports that “sudden weather-related hazards” have internally 
displaced an annual average of 21.5 million people since 2008.3 
Within the next few decades, this number is likely to continue to 
increase. As sea levels rise and weather events become more fre-
quent and severe, ecosystems will begin to collapse,4 clean water 
and fresh food will be harder to find, coasts and islands will be 
engulfed by the sea, shelters will be damaged by storms and fires, 
and biodiversity will suffer. Though many individuals will rebuild 
in hopes of preserving their homes and families, their determi-
nation to stay could result in dangerous conditions and political 
turmoil; others will have no choice but to abandon their homes in 
search of a safer future, a phenomenon that has come to be known 
as “The Great Climate Migration.”5

The Teitiota family is an example of a family who tried 
to anticipate the challenges ahead and moved before it was 
too late. In 2007, Ioane Teitiota and his wife moved from their 
home in Tarawa, Kiribati, an island nation in Oceania, to New 
Zealand to start a family and build a safer life.6 Although they 
failed to renew their work visas when they expired in 2010, 
Teitiota and his wife stayed until 2012 when they filed to be 
recognized as refugees/protected persons.7 Their request was 
first denied by New Zealand’s Immigration and Protection 
Tribunal (“IPT”), and, despite appealing the case all the way 
to the New Zealand Supreme Court, the denial was never 
reversed.8 When Teitiota and his family were deported back to 
Kiribati in 2015, he submitted a complaint to the U.N. Human 
Rights Committee (“HRC”)9 claiming that New Zealand both 
violated his right to life and deprived him of his life as pro-
vided to him under the International Covenant on Civil and 
Political Rights when they failed to adequately asses the risk 
he and his family would face.10

Teitiota and his wife made the tough choice to leave their 
home country in 2007 when they realized, based on news reports 
and weather conditions, that Kiribati had no future.11 The fresh 
water supply and crops were continuously ruined by saltwater, 
and the coasts were eroding during high tides. Additionally, 

Tarawa, the main island, became more crowd as residents of 
outlying islands moved inland to avoid harsh storms and be 
closer to resources including hospitals and other government 
services.12 These struggles demonstrate a changing climate and 
rising sea levels, and they have taken a toll on the health and 
safety of not only the Teitiota family, but also the other 125,000 
people who call the island of Kiribati home.13 Climate change 
and rising seas in Kiribati have resulted in malnutrition and vita-
min deficiencies due to the inability to maintain crop production, 
increased chance of diarrhea and dehydration due to the poor 
quality of drinking water, heightened risk of children drowning 
due to flooding seawater, and a housing crisis and land disputes 
due to overcrowding.

Even though Teitiota and his family feared they would 
suffer the consequences described above if they were deported 
and forced to return to Kiribati, the IPT denied their request for 
asylum on the grounds that the family did not have enough evi-
dence to prove they faced “an imminent risk of being arbitrarily 
deprived of life,”14 nor that their situation was substantially 
different from the other citizens of the island.15 Teitota argued 
to HRC that he and his family should qualify as “refugees” as 
defined by the Convention Relating to the Status of Refugees 
(“Refugee Convention”).16 Article one of the Convention 
describes a “refugee” as:

[one] . . . owing to well-founded fear of being perse-
cuted for reasons of race, religion, nationality, member-
ship of a particular social group or political opinion, 
is outside the country of his nationality and is unable 
or, owing to such fear, is unwilling to avail himself of 
the protection of that country; or who, not having a 
nationality and being outside the country of his former 
habitual residence as a result of such events, is unable 
or, owing to such fear, is unwilling to return to it.17

While the IPT did not eliminate the possibility that 
environmental degradation could “create pathways into the 
Refugee Convention or protected person jurisdiction,”18 they 
determined that Teitiota and his family did not qualify as 
“refugees” under this definition.

The IPT’s ruling in this case was largely due to its determi-
nation that Teitiota failed to meet the threshold of imminence19 
because there was not “a sufficient degree of risk to his life.”20 
While he could list all of the potential disasters and dangers that 
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could affect his family resulting from a changing climate, the 
court defines “imminence” as risk to life that is “at least likely 
to occur,”21 and Teitiota could not specifically say with certainty 
which harms were likely to occur and when.22 This situation is 
strikingly similar to Massachusetts v. Environmental Protection 
Agency (“EPA”),23 a landmark case in the United States where 
the U.S. Supreme Court grappled with the issue of standing. 
Specifically, the Court considered whether or not the harm from 
greenhouse gasses created enough causation to prove an injury 
that could be remedied by a court.24 The U.S. Supreme Court 
in Massachusetts v. EPA ultimately held that Massachusetts had 
standing to challenge the EPA’s denial of their petition.25 The 
court determined that, while the risk was remote, it was neverthe-
less real.26 Alternatively, in Teitiota’s case, HRC determined that 
“a person [could] only claim to be a victim [of a human rights 
violation] . . . if he or she [was] actually affected.”27 While the 
decision of Massachusetts v. EPA demonstates a legal acceptance 
of climate change-related harms and proves that courts can influ-
ence signifigant remedies, Teitiota’s case reveals the continuing 
limitations on remedying the slow, atypical nature of these types 
of harms. The restriction of the language “an actual, imminent 
harm” makes it extremely difficult for people, such as Teitiota and 
his family, to plan ahead in an effort to avoid suffering.

The juxtaposition between Teitota’s case and Massachusetts 
v. EPA brings up a very important and controversial question: 
how do we prove and measure harms that result from climate 
change? Climate change causes harm in unusual and unex-
pected ways. There is often not a direct effect with clear causa-
tion, thus making it harder for the courts to adjudicate injuries 
caused by climate change.28 Additionally, what makes Teitiota’s 
harm unique?29 Granting Teitiota’s request for refugee status 
in New Zealand could be the start of a slippery slope, opening 
the door for relief to the other 50,000 people who also live in 
South Tarawa30 and are suffering from similar hardships. The 
IPT justified their decision to deny Teitiota’s request of refugee 
status because, in addition to the lack of evidence that he would 
not be able to grow food or obtain potable water, “he had not 

been subjected to any land dispute in the past and there was no 
evidence that he faced a real chance of suffering serious physi-
cal harm from violence linked to housing, land, or property in 
the future.”31 The fact that the IPT partially defines “real risk”32 
as human conflict—something that would distinguish Teitiota’s 
harm and suffering from the other island residents—is sig-
nificant. The IPT seems to oppose classifying Teitiota and his 
family as “refugees” because the environmental harm has not 
yet resulted in human conflict. This standard will make it much 
harder to prove risk and harm in future climate migration cases.

When Teitiota and his family returned to Kiribati, members 
did, in fact, suffer from significant health issues. For example, 
one of his children contracted a serious blood poisoning that 
caused their body to break out in boils.33 While the Tribunal and 
the Committee did not view risks such as this as “imminent” or 
a result of human conflict,34 the resulting harm caused Teitiota 
and his family immense suffering.35 Consequently, Teitiota’s 
case demonstrates how challenging it can be to adjudicate issues 
resulting from climate change migration, even in a case where 
subsequent deportation ultimately proves the imminenece of 
actual harm. Courts are hesitant to grant applicants asylum in 
safer neighboring nations due to a lack of significant, imminent 
risk as evidenced by the denial of asylum petitions by Teitiota 
and others who are experiencing climate change in real and 
quantifiable ways.

As more people begin to participate in the Great Climate 
Migration,36 Teitiota’s case demonstrates the harsh realities of 
the current international legal system. While the Teitiota case 
might be a setback for climate migrants in Oceania who have 
been forced out of their homes by unsafe conditions and rising 
tides, some courts, such as the U.S. Supreme Court, are begin-
ning to utilize a new lens to view climate change-related harms. 
It is now more important than ever to continue to contemplate 
the impacts of our current legal frameworks and adjust the tradi-
tional legal concepts of standing, imminence, and human-based 
conflict accordingly to reflect the emerging threats to lives and 
livlihoods posed by climate change. 

continued on page 36
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UNCLOS, UNDRIP & TaRTUPaLUk:  
The GRIm TaLe Of haNS ISLe aND GRaeNSe
Christopher Mark Macneill*

I. IntroductIon

“Inuit have lived in the Arctic from time immemorial.”1 
The Arctic, in the face of climate change, has become a hot 
spot for exploration, resource extraction, and increased ship-
ping and scientific activity.2 “[The] Inuit . . . have had a com-
mon and shared use of the sea area and the adjacent coasts”3 
among their own communities, and contemporaneously with 
the world. This vast circumpolar Inuit Arctic region includes 
land, sea, and ice stretching from eastern Russia (Chukotka 
region) across the Berring Strait, to Alaska, the Canadian 
Arctic, and Greenland, representing an Inuit homeland known 
as Nunaat.4 Hans Isle, a small Arctic Island, is located within 
the territorial limits of both Canada and Greenland, resulting in 
both nations asserting claim to the island, its maritime bound-
aries, seabed and resources, despite the long Inuit traditional 
occupation and use there.

On June 14, 2022, Canada, Denmark, and Greenland5 
reached agreement on the boundary and territorial disputes 
encompassed in the region between Greenland and Canada. This 
new agreement attempts to resolve the long-standing dispute 
over Hans Isle sovereignty and modernize the previous land 
boundaries in relation to the continental shelf. However, many 
Inuit leaders assert the importance of their sovereignty over 
the land, sea, and ice of the Arctic, including Hans Isle, and the 
Agreement is in discord.

The Inuit are indigenous, and their associated rights 
have been recognized in and by international legal and politi-
cal instruments and bodies, such as the recommendations of 
the U.N. Permanent Forum on Indigenous Issues, [and] the 
2007 U.N. Declaration of the Rights of Indigenous Peoples 
(“UNDRIP”),6 and others.7 This includes their inherent right 
to self-determination and a long list of rights recognized in 
UNDRIP.8 The Inuit are also citizens and subjects via settlement 
and colonization of the coastal Arctic states of the Kingdom of 
Denmark (Greenland)9, Canada, the United States, and Russia 
and have the national rights acquired domestically within these 
nations without diminishment of their rights as a people under 
international law.10

In 1977, the Inuit founded the Inuit Circumpolar Council 
(“ICC”) to represent 180,000 Inuit from Alaska, Canada, 
Greenland, and Russia. The ICC exercises their rights including 
protection of the Arctic environment and the inextricably linked 
Inuit way of life.11 It has been active in establishing policies, 
consulting with Arctic nations and the Arctic Council, and advis-
ing the United Nations concerning the Arctic, environment, and 
indigenous matters.

In 1991, an Arctic Environmental Protection Strategy 
(“AEPS”) non-binding agreement was signed “between the 
eight Arctic States and [i]ndigenous peoples’ organizations 
representing Inuit, Sami, and Russian [i]ndigenous peoples.”12 
Subsequently in 1991, “[r]ecognizing the special relationship 
of [i]ndigenous [p]eoples to the Arctic region, the Arctic States 
assigned the special status of Permanent Participants in the 
AEPS to the ICC, Saami Council and Russian Association of 
Indigenous Peoples of the North (“RAIPON”).”13 This and 
other cooperative agreements formed by this group led to the 
September 9, 1996 Ottawa Declaration14 and formation of the 
Arctic Council (“AC”), an intergovernmental organization cre-
ated to enhance cooperation in the circumpolar north.15 The 
AC is made up of the eight recognized states with sovereign 
lands within the Arctic circle—Russia, Sweden, Finland, 
Norway, Iceland, Denmark (which owns Greenland), Canada, 
and the United States. These respective jurisdictions and inter-
national law govern the lands and waters within the Arctic. 
Subordinate to these eight Arctic states, the AC created a 
category of Permanent Participants, which includes six orga-
nizations representing Arctic indigenous peoples, to provide a 
means for active participation of the Arctic indigenous peoples 
within the Council.16 Absent voting rights, the Permanent 
Participants do have “full consultation rights in connection 
with the AC’s negotiations and decisions, and make valuable 
contributions to its activities in all areas. Their participation in 
the AC’s projects and initiatives is facilitated by the Indigenous 
Peoples’ Secretariat.”17 The AC also added fourteen non-Arctic 
observer status nations and features a rotating Chairmanship 
of the Arctic Circle that changes every two years among the 
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eight original Arctic states, and ‘Chairmanship’ excludes the 
permanent indigenous participants and non-Arctic nations.18 
Since 2021, Russia has chaired the AC.19

II. UnIted natIons ConventIon on the Law  
of the sea (“UnCLos”)

While the oceans have “long been subject to the freedom 
of-the-seas doctrine—a principle put forth in the seventeenth 
century essentially limiting national rights and jurisdiction 
over the oceans to a narrow belt of sea surrounding a nation’s 
coastline,”20 UNCLOS was adopteded in 1982 and expanded 
territorial rights with respect to the sea, a states’ continental 
shelf, the seabed, as well as other matter related to navigation 
and use of the seas of the world. Until recently with the accel-
eration of climate change, the Arctic Ocean has historically 
been unnavigable, particularly Canada’s Northwest Passage, 
and as such void of any justifiable claims of feasible naviga-
tion. That, however, has changed as the Arctic ice fields have 
thinned allowing seasonal circumpolar navigability. Now, the 
geo-political game is on for access, influence, and control of the 
use and or protection of the Arctic and its vast untapped reserves 
of natural resources.

UNCLOS came into force on November 16, 1994 and its 
regulatory regime for the protection and use of the world’s seas 
and oceans is considered “possibly the most significant legal 
instrument of this century.”21 Its key provisions are:

[n]avigational rights, territorial sea limits, economic 
jurisdiction, legal status of resources on the seabed 
beyond the limits of national jurisdiction, passage of 
ships through narrow straits, conservation and man-
agement of living marine resources, protection of the 
marine environment, a marine research regime, and a 
more unique feature, a binding procedure for settle-
ment of disputes between States.22

These significant treaty features represent an unprecedented 
international community goal of sustainably regulating all of 
the world’s seas resources and ocean uses.

While UNCLOS has provided a remarkable framework to 
guide harmony and mutual respect among nations regarding 
the seas, including the Arctic, the convention aims to guide the 
relations between recognized “states” including coastal states, 
archipelagic states, land-locked states, geographically disadvan-
taged states, and all other states.23 However, UNCLOS does not 
interact with UNDRIP and fails to recognize coastal indigenous 
people and particularly the Inuit Nunaat or Nunangat, who do 
not have U.N. state status. In contrast, UNDRIP recognizes the 
right of self-determination and innate rights of sovereignty to 
indigenous people.

Contrary to the boundaries, borders, and rules that UNCLOS 
establishes between states, the “Inuit have no borders” and those 
that exist were imposed on them during colonization. Thus, 
UNCLOS is rife with prescriptions for identifying state ter-
ritorial ownership and rights,but silent on addressing inherent 
indigenous sovereignty rights.

III. who owns the arCtIC

Traditionally the Arctic Ocean has been frozen and non-
navigable for all or most of the year, and the Inuit have sustained 
life on the Arctic (land and sea) as part of their territory.24 “Ice-
based territory is unique to indigenous peoples of the Arctic. 
Unlike anywhere else in the world, these areas of the ocean have 
supported human populations and are a vital part of Arctic indig-
enous peoples’ homelands.”25

Juxtaposed with Inuit traditional lifestyles sustained from 
the Arctic Ocean, its ice, waters, and coastline is the new

“Race to the North” . . . for exploitation of hydrocar-
bon and mineral wealth, strategic advantage, tourism 
opportunities, and cargo transport. Navigability is the 
critical condition that enables all of these activities, and 
a key component of Arctic navigability is sea ice cover. 
The temporal and geographic distribution of navigabil-
ity is a critical determinant of the evolving applications 
of international maritime law.26

With Arctic ice cover in decline, Arctic routes for destination 
shipping present a navigable alternative to the Suez Canal and 
Panama Canal routes. Such alternatives include the Northwest 
Passage (“NWP”), the Transpolar Route, or the Northern 
Sea Route, which are thirty to fifty percent shorter than the 
Suez or Panama Canals’ transglobal shipping routes.27 Arctic 
sovereignty for the eight Arctic states28 and a growing list of 
self-proclaimed ‘near-Arctic’ states, due to climate change, 
ice coverage retreat, and increased arctic access has become 
increasingly significant “as a place of geopolitical and military 
competition,”29 For example, the United States has long held 
a right of innocent passage through the international straits 
of the world, including the NWP and its multitude of intra-
archipelagic interconnecting water passages (ice covered 
or not) who’s western terminus is the Beaufort Sea in which 
the U.S. is littoral. Furthermore, all “Arctic coastal states are 
both mutually and independently re-establishing authority and 
sovereignty in the Arctic from their shorelines seaward.”30 At 
the Arctic Ocean Conference in Ilulissat Geenland in 2008, 
five littoral Arctic states—Canada, Denmark, Norway, Russian 
Federation, and the United States,31 asserted that “by virtue of 
their sovereignty” they hold “sovereign rights and jurisdiction 
in large areas of the Arctic Ocean.”32

Control of access and use, including shipping, air, and lit-
toral international passage, over Arctic territories, including the 
sea and the seabed, is all part of a greater bundle of rights associ-
ated within a contemporary western notion of sovereignty attrib-
utable to littoral and Arctic states. While Canada’s sovereignty 
includes an Arctic territory with thousands of islands within its 
Arctic Archipelago and the seas enclosed therein, it is also based 
on Inuit land claim agreements “as well as more than four mil-
lennia of Inuit land use [and sea/ice] and occupancy throughout 
the region.”33

Layered into an international mosaic of Arctic sovereignty 
claims is UNDRIP which affirms that “[i]ndigenous peoples 
have the right to the lands, territories, and resources which 
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they have traditionally owned, occupied or otherwise used or 
acquired.”34 Moreover, “[i]nternational and Canadian law pro-
vide support for Inuit having territorial rights over Arctic waters, 
ice, as well as the resources that lie above and below the ice.”35

Establishing sovereignty over the Arctic Ocean within a 
nation’s territory, and an Arctic nation’s outer boundary under 
UNCLOS rules for extended continental shelf, and the seabed 
resources below is quite complex. Canada, Russia, Denmark, 
United States, and Norway—known as the five Artic littoral, 
states—are all claiming sovereignty over large areas of the 
Arctic Ocean seabed.36 However, “[s]overeignty . . . means dif-
ferent things to different people and to different countries. Inuit 
have their own definition of sovereignty.”37

Conventional notions of sovereignty in the western world 
are a product of Eurocentric and colonialist paradigms known 
as the Westphalian sovereignty, which in modern times has 
shaped international relations and law.38 Westphalian sover-
eignty is premised on territorial boundaries and control within. 
In contrast, indigenous sovereignty is not “purely a legal source 
of political authority, but rather a social and cultural way of 
defining community.”39 Indigenous sovereignty “recogni[z]
es . . . relationships and interdependencies, rather than granting 
one actor (i.e., the state) the right to make decisions indepen-
dently without interference from others.”40 Indigenous sover-
eignty also involves the relationship between the people and 
the land, commonly known as stewardship. Notably, Inuit sov-
ereignty is not mutually exclusive bestowing authority to only 
one state entity. Instead, it is collaborative, consultative, and 
community-oriented, requiring inclusiveness of multiple voices 
within deliberations to engage genuinely in good faith nationally 
and internationally on matters affecting their homeland(s). In 
essence, it includes and values the interdependence and inter-
connectedness of affected political actors and the environment.

The importance of indigenous sovereignty is reflected in 
Canada’s sovereignty, the Inuit Council of Canada President, 
Monica Ell-Kanayuk, 2019 citing former Foreign Affairs 
Mininister and Prime Minister of Canada, Joe Clark maintains: 
Canada’s sovereignty in the Arctic is indivisible. It embraces 
land, sea, and ice. . . . From time immemorial Canada’s Inuit 
people have used and occupied the ice as they have used and 
occupied the land.41 The Inuit are particularly interested in 
Arctic marine co-management based on a shared Inuit-Canadian 
sovereignty within Canada’s international boundaries and col-
laborative involvement within adjacent international Arctic 
waters.42 “Marine areas are not only economic spaces but are 
social spaces for indigenous peoples, traditional fishing and 
hunting rights also encompass access to such areas to conduct 
traditional, spiritual, and cultural activities.”43

The Arctic is a region where the Inuit habitants lived tradi-
tionally without international boundaries prior to European dis-
covery and colonization. It is a well-established rule that coastal 
states are obligated to recognize the human rights of all persons 
(individuals as well as communities) within their territory or 
subject to their jurisdiction, irrespective of ‘their nationality or 
statelessness’.”44 Coastal state respect for traditional indigenous 

fishing and hunting rights inherent to marine resource access 
and use, plus trans-maritime boundary access is crucial for sus-
tainable indigenous communities.45

IV. Hans Island agreement (“HIa”)
Grænse is Danish for “border (the line or frontier area 

separating regions), boundary or limit”.46 Greenland which is 
part of the Danish Commonwealth and Kingdom of Denmark is 
separated from Nunavut, Canada by the waters of the Labrador 
Sea, Davis Strait, and Baffin Bay— and these waters form a 
transitional zone between the Arctic and Atlantic oceans.47 Both 
Greenland and Nunavut, Canada are part of the continent of 
North America.48 At its closest point Greenland is ten miles (six-
teen kilometers) away from Ellesmere Island, Nunavut, Canada, 
separated by Nares Strait.49

Hans Island (Tartupaluk—it’s Inuit name) is a half-square-
mile rock island located in the middle of the Nares Strait.50 It 
“sits within the [twelve]-mile territorial limit of both Canada 
and Greenland, making it close enough that each country 
involved can claim it under international law.”51 The dispute 
between Denmark and Canada over Hans Island began in 1880, 
when the island “got lost in the shuffle of the British transferring 
remaining [A]rctic territories to Canada. Due to the use of pre-
dominantly outdated, 16th-century maps, the small island was 
not explicitly included in the transfer, and as such wasn’t even 
recognized until decades later.”52

On June 14, 2022, Canada, Denmark, and Greenland53, 
formed the Hans Island agreement on the boundary and territo-
rial disputes regarding Hans Island.54

The new agreement between Canada and the Kingdom 
of Denmark, together with Greenland, resolve[d] the 
long-standing dispute over sovereignty of Tartupaluk/
Hans Island by creating a land boundary. It also 
modernize[d] the 1973 boundary within 200 nautical 
miles and establishe[d] the maritime boundary in the 
Lincoln Sea. It further establishe[d] a boundary on 
the continental shelf beyond 200 nautical miles in the 
Labrador Sea.55

Inuit leaders from Canada and Greenland were consulted 
during the negotiations and have welcomed the agreement.56

Greenland’s Prime Minister Mute Bourup Egede announced 
on June 15, 2022, “[t]he boundary of Tartupaluk will mark the 
very close ties between our countries, people, and culture . . . It 
will signal the beginning of a closer partnership and cooperation 
between us”57 for the Inuit of Nunaat, Greenland and Nunavut, 
Canada. Whereas Natan Obed, President of Inuit Tapiriit 
Kanatami (“ITK”), the national Inuit organization of Canada has 
said: “[f]or Inuit, our lands, waters and ice form a singular home-
land that we used, crossed and inhabited freely before formal 
boundaries were created by political jurisdictions . . . [o]ur use 
of these areas underlie claims to sovereignty by nation states.”58 
Aqqaluk Lynge, a Greenlandic Inuit human rights leader, politi-
cian, and scholar, reiterates this view and states: “we are a small 
nation who occupies the vastest territory of human kind. It is 
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only the national states formed some 300 years ago that divide 
us . . . . It is a fact that Inuit is one nation connected via language, 
culture, and the vast territory that we share.”59

In addition to the ‘Circumpolar Inuit Declaration on Arctic 
Sovereignty’ launched in Norway on April 28, 2009, by Inuit 
leaders from Greenland, Canada, Alaska, and Russia,60 the Inuit 
have been lobbying internationally for joint control and man-
agement of the seas between Greenland and Canada.61 The HIA 
will be signed into law by both countries once their respective 
parliament’s grant approval.62

V. ConClusion

The HIA in many ways produces a similar result to the tra-
ditional story of attempting to split the baby in that it proposes 
to resolve the dispute by splitting Hans Isle to the disadvantage 
of both Canada and Denmark and the Inuit people. Both Canada 
and Denmark for decades have professed to be the mother of 
unassigned Hans Isle, coveting colonialist control of it as a com-
modity. To resolve their dispute they have agreed to split the Isle 
which is significant cultural significance to the Inuit populations, 
without regard for the impact on their interests.

Idealistically, the Inuit of Greenland and Nunavut should 
be recognized as one, and title to Hans Isle should be jointly 
recognized as residing with the Inuit, with Canada and 
Denmark cooperatively assigned subordinate participant roles 
as protectorates.63 Realizing the improbability of Denmark and 
Canada’s acceptance of this option, it is my hope that Hans 
Island and the Arctic region can begin to be managed jointly by 
the Inuit of Nunaat.

The Arctic’s intersection of UNCLOS and UNDRIP pres-
ents a paradox between ‘exdigenous’ states and ‘indigenous’ 
people, and the juxtaposition of sovereignty within ‘inherent’ 
versus ‘exherent’ rights.64 Whereas indigenous people have 
inherent rights recognized by UNDRIP, non-indigenous occu-
pation and domination is construed as an exherent right. Post-
World War II UNCLOS served its purpose, designed to deal with 
conflicts between states related to the sea, territorial domains, 
and mechanisms for dispute settlements. However, UNCLOS, 
by construction, deals with existing recognized sovereign 
nations. UNDRIP, in contrast, deals with the recognition of the 
rights of indigenous people who otherwise are subjugated and 
oppressed by the colonization of larger dominant internationally 
recognized nations. UNDRIP has been demonstrably unsuccess-
ful as it provides only limited autonomy to indigenous people, 
with no control over external affairs and reinforces tiered sov-
ereignty as a form of ongoing condescending subordination and 
colonization globally.

Empowering Inuit stewardship of the Arctic across multiple 
borders would promote a genuine exercise of indigenous sover-
eignty. This concept of sovereignty includes national cooperation 
and international partnership, based on a shared Inuit, Canaa, 
and Denmark-Greenland interests of Hans Island. While the 
HIA has employed a consultative approach with the Inuit of both 
Canada and Greenland, the lead and control has been retained 
by Canada and Denmark, which tragically seems to reinforce 
a colonial perspective that indigenous governance methods are 
inferior. However, Inuit sovereignty should be taken seriously 
due to equity concerns upheld by Westphalian sovereignty. 
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I. IntroductIon

Last year, parties to the Convention on Biological Diversity 
(“CBD”), representing nearly every nation, signed a milestone 
agreement committing, among other things, to conserve thirty 
percent of Earth’s lands and oceans to stave off the rapid dimi-
nution of the planet’s biodiversity.1 Implementing these global 
commitments will require not only strong domestic measures, 
but also enhanced regional cooperation targeting the conserva-
tion of the region’s migratory wildlife and shared resources. 
Although the United States is the sole major holdout from the 
CBD, it can still reassert its leadership in regional wildlife con-
servation by rejuvenating the Convention on Nature Protection 
and Wildlife Preservation in the Western Hemisphere (“Western 
Hemisphere Convention”).2

Much of the attention on wildlife conservation focuses 
on global treaties, such as the CBD, Convention on the 
Conservation of Migratory Species of Wild Animals (“CMS”) 
and the Convention on International Trade in Endangered 
Species (“CITES”).3 These global initiatives are important, 
but they are insufficient to achieve sustainable conservation 
goals, in part because the United States, a major global player 
and landholder, has failed to ratify both the CBD and CMS.4 
Additionally, international conservation efforts have not been 
tailored to the scale of conservation priorities.5 Moreover, the 
rights of indigenous peoples have frequently been ignored or 
trampled upon in the past, due in no small part to a lack of inter-
national interest in their protection.6 In the Western Hemisphere, 
the confluence of widespread wildlife migrations and move-
ments, shared seas, lakes and rivers, and shared economic and 
social backgrounds make regional cooperation vital for effective 
conservation. Fortunately, the United States, decades ago, led 
the Western Hemisphere’s efforts to adopt a legal framework for 
effective regional conservation through the Western Hemisphere 
Convention.7 Finalized in Washington, D.C. on October 12, 
1940, the Western Hemisphere Convention was signed by nine-
teen nation-states, including the United States, that pledged their 
respective republics to jointly conserve the common heritage 
of the Western Hemisphere—its shared and abundant biodiver-
sity—for future generations.8

Despite the turmoil of the Second World War, the Western 
Hemisphere Convention established a robust and flexible 
framework for the protection of wildlife in the hemisphere in 
the first few years after its ratification.9 Between the 1940s and 
60s, a few Latin and South American nations used the articles 
of the convention to establish protected spaces throughout the 
hemisphere;10 however, with the end of U.S. State Department 
funding and the Technical Advisory Committee to the Western 
Hemisphere Convention in 1948 the Western Hemisphere 
Convention fell into disuse.11 Today, twenty-two parties have 
joined the Convention.12 From the Aleutian Islands to Cape 
Horn, a majority of the Western Hemisphere is now covered by 
the Western Hemisphere Convention.13

While the global community has begun the long journey 
toward creating a shared system of global responsibility for the 

preservation of the Earth’s biodiversity through various interna-
tional agreements such as CBD, CMS, and CITES, the United 
States has left a noticeable absence in many of these efforts.14 
The revitalization of the Western Hemisphere Convention 
through an allocation of funding and a meeting of the parties 
offers the United States a means to fill the gaps left by its absence 
in the international regimes.15 It also would allow for a structure 
in conservation policy to respond to the increasing calls through-
out the Western Hemisphere to reflect indigenous knowledge 
and new understanding of migratory connectivity.16 The United 
States and its partners in North and South America can use the 
path it has already carved through the Western Hemisphere 
Convention to implement global goals at the regional level.

This article argues that the Western Hemisphere Convention 
is a critical link to find common ground across borders in the 
fight against the loss of nature and environmental degrada-
tion and has the potential to fill the same role as the CBD in 
the Western Hemisphere. In Part II we discuss the Western 
Hemisphere Convention, its articles and objective. In Part III we 
analyze the global framework of international agreements that 
exists today and how it regulates conservation in the Western 
Hemisphere. In Part IV we examine how a revitalized Western 
Hemisphere Convention would fit into this framework, and 
the benefits it would bring. Finally in Part V we conclude by 
reinforcing why the United States should revitalize the Western 
Hemisphere Convention and how revitalization could occur.

II. the SpIrIt and purpoSe of the WeStern 
hemISphere conventIon In protectIng the 

common herItage of the WeStern hemISphere 
IS StIll hIghly relevant today

A. Preserving sPecies And HAbitAts

While the Western Hemisphere Convention was built on the 
backs of other, smaller international agreements—the United 
States–Mexico Migratory Bird Treaty for example—its revolu-
tionary vision of a protected Pan-American wilderness landscape 
was sweeping and profound at its inception.17 The articles of the 
Western Hemisphere Convention require parties to designate 
areas of land within their borders as protected zones in the form 
of national parks, national reserves, nature monuments, and strict 
wilderness reserves “[i]n all cases where such establishment is 
feasible.”18 Within the boundaries of these designated refuges, 
“hunting, killing[,] and capturing of members of the fauna 
and destruction or collection of representatives of the flora” 
is prohibited absent the respective legislative authority of the 
contracting government.19 In addition, the Western Hemisphere 
Convention asks each party to submit a list of protected fauna, 
which would bind the signatories to safeguarding “as completely 
as possible” multi-national, cross border species.20 Only under 
“special circumstances,” such as for scientific purposes, would 
the taking of any listed species be acceptable; and only then, 
with the “permission of the appropriate government authorities 
in the country.”21 The impact and success of these lists under 
the Annex to the Western Hemisphere Convention cannot be 
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overstated. Approximately ninety-eight percent of the hundreds 
of species listed by the various nations have continued into the 
present day.22 Of the species listed by the United States, for 
example, only one—the Ivory-Billed Woodpecker also known 
euphemistically as the ‘Lord God Bird’—has been declared 
extinct, and even this declaration has recently come under 
intense scrutiny.23

B. Cross-regional Cooperation

Beyond the protection of species and the establishment 
of protected wilderness, the Western Hemisphere Convention 
calls upon the signatories to “lend proper assistance” to sci-
entific research and to “make available to all the American 
Republics equally through publication or otherwise the scientific 
knowledge resulting from such cooperative effort.”24 Thus, 
the Western Hemisphere Convention goes steps beyond the 
preservation of the status quo, and calls upon its members to 
actively participate in the expansion of biodiversity, protected 
spaces, and proliferation of scientific knowledge.25 This vision 
of shared responsibilities and benefits is the very heart of the 
Convention: the preamble to the articles describes the governing 
mission of the signatories, “wishing to protect and preserve in 
their natural habitat representatives of all species and genera of 
their native flora and fauna.”26 Just as the migratory birds listed 
in the Convention do not recognize international borders, the 
Convention seeks to do away with rigid national distinctions 
when it comes to preserving the “extraordinary beauty, . . . and 
natural objects of aesthetic, historic, or scientific value” which 
encompass the shared heritage of every member to the Western 
Hemisphere Convention.27

III. The InTernaTIonal ConservaTIon legal 
Framework For The amerICas

Around the world, nations and regional treaties have begun 
stitching together an important network of international environ-
mental cooperation to combat global warming and deteriorating 
biological diversity. The Western Hemisphere Convention is a 
critical link to find common ground across borders in the fight 
against the loss of nature and environmental degradation and has 
the potential to bootstrap the efforts of these international trea-
ties where United States absence has left implementation gaps.

a. the Convention on BiologiCal Diversity

The CBD is the global community’s most comprehensive 
response to species extinction and ecosystem degradation 
caused by human impact.28 The CBD has established pro-
grams—like the Programme of Work on Protected Areas29—
and seeks international cooperation to protect biodiversity at 
the ecosystem, species, and genetic level while also providing 
a platform for multinational scientific discourse.30 The objec-
tives of the CBD are the “conservation of biological diversity, 
the sustainable use of its components and the fair and equitable 
sharing of the benefits.”31 The Convention is explicitly “[c]
onscious of the intrinsic value of biological diversity and of the 
ecological, genetic, social, economic, scientific, educational, 

cultural, recreational and aesthetic values of biological diver-
sity and its components.”32

These CBD objectives are the essential root of the Western 
Hemisphere Convention as well.33 In December of 2022, the par-
ties to the CBD met in Montreal, Canada to set “the framework 
for resource mobilization” and “[highlight] the contribution of 
nature to climate change mitigation . . .  .”34 Unlike the Western 
Hemisphere Convention, the United States is not a member of 
the CBD, and absent unlikely ratification by the U.S. Senate, 
will remain a mere signatory to the CBD.35 However, if the 
Biden Administration were to revitalize the Western Hemisphere 
Convention, it could augment the objectives of the CBD by 
providing a platform for the U.S. and other parties36 to begin 
integrating United States resources, expertise, and ideals into 
the conjoined efforts of the international community already in 
place under the CBD.37

The global targets set forth in the CBD agreement reached 
in Montreal emphasize the importance of ecological integrity 
not only for the preservation of wildlife, but also for the sig-
nificant role intact ecosystems play in reducing the globe’s 
rising temperature.38 A growing recognition of the linkage 
between biodiversity and climate change helped spur the inter-
national community to adopt these ambitious targets for 2030 
and provides the impetus to revisit the Western Hemisphere 
Convention.39

The nexus between the twin crises of biodiversity and 
climate change is land use.40 As humans destroy habitats and 
biodiversity is lost, carbon sinks are also eliminated; as ecosys-
tems are protected for the life they harbor, so too is carbon kept 
sealed on the planet’s surface.41 Protected areas are increasingly 
surrounded by human activity, disconnecting them from the rest 
of the natural environment and slowly or rapidly snuffing them 
out.42 The global biodiversity framework adopted in Montreal 
under the CBD seeks to reverse this trend in the world’s threat-
ened areas and the Western Hemisphere Convention—which 
asks parties to “explore at once the possibility of establishing 
in their territories” protected spaces “[i]n all cases where such 
establishment is feasible”—is perfectly poised to aid in that 
goal.43 The Americas contain the world’s most biodiverse ter-
restrial regions, and some of the most threatened; the articles 
of the Convention call on the parties to conserve large tracts of 
land for the benefit of the wildlife and the human communities 
that rely on them.44 And while the CBD has not been granted 
the much-needed support of the United States, the Western 
Hemisphere Convention passed that hurdle decades ago when 
the United States ratified it in 1941.45 Revitalizing the Western 
Hemisphere Convention—reemphasizing preserving landscapes 
and wild places, harmonizing it with the CBD, and calling on 
party nations to conserve habitats within their borders—would 
bring the U.S. back into its global leadership role. This would 
greatly enhance the effectiveness of the 2030 CBD global biodi-
versity framework.46
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B. The ConvenTion for The ConservaTion of 
MigraTory speCies of Wild aniMals 

The primary goal of the CMS is to protect and maintain 
populations of migratory species as well as their ranges and 
habitats.47 Under Appendix I of the CMS, parties list species 
that are endangered based upon “reliable evidence, including 
the best scientific evidence available, [which] indicates that 
the species is endangered.”48 Once a species is listed under 
Appendix I, as agreed upon by the parties to CMS, the par-
ties which are “Range States” of that species “shall endeavor 
to conserve and, where feasible and appropriate restore those 
habits of the species which are of importance in removing the 
species from danger of extinction.”49 Further, parties which are 
Range States of a species listed under Appendix I “shall pro-
hibit the taking of animals belong to such species.”50 The CMS 
achieves these objectives primarily by serving as an umbrella 
for “separate, international legally-binding instruments and 
other agreements among range states of single migratory spe-
cies or . . . groups of species.”51 The CMS “family” of instru-
ments is comprised of agreements made between parties which 
have been narrowly tailored to fit the conservation needs of a 
region, species, or groups of species.52 The flexible approach 
to protecting cross border species espoused by the CMS mir-
rors the regional approach taken by the framers of the Western 
Hemisphere Convention.53 It is an approach which respects 
each nation’s sovereignty over its territory yet recognizes that 
species cannot and will not adhere to national boundaries and 
thus must be protected through joint effort.54

Revitalization of the Western Hemisphere Convention 
would bolster the international conservation efforts put in place 
by the CMS. 55 The United States, while not a party to the CMS, 
could join that effort through its revitalization of the Western 
Hemisphere Convention. The Western Hemisphere Convention, 
and its regional approach to biological conservation, could 
operate as a platform for dialogue between its signatories and 
the parties to the CMS to advance CMS priorities. The CMS 
also provides an example for potential agreements under the 
Western Hemisphere Convention, agreements made between 
the parties that target an individual species or specific regions 
within the hemisphere that require narrowly tailored conserva-
tion strategies.56

C. The regional ConservaTion fraMeWork

Beyond the CMS and CBD, a patchwork of multinational, 
regional environmental treaties has sprung up across the Western 
Hemisphere, seeking to protect one or a handful of species. Treaties 
like the 2001 Inter-American Convention for the Protection and 
Conservation of Sea Turtles (“Sea Turtles Convention”), or the 
North American Monarch Conservation Plan (“NAMCP”), have 
made great strides in ensuring the survival of their focus species, 
but it is only through regular gatherings under a single roof that 
the spirit and substance of these treaties can be fully realized.57 
A revitalized Western Hemisphere Convention meeting annually 
or biannually could be utilized to fill implementation gaps left 

by these disparate treaties and bring a holistic approach to the 
region’s efforts to stem the loss of biodiversity. Meetings of the 
Western Hemisphere Convention could serve as the roof under 
which the regional actors gather to share scientific data, cooper-
ate on the development of management plans, compare effective 
conservation strategies, discuss resource allocation and species 
prioritization, and develop new strategies to help their focus spe-
cies—and by extension, all species.

While working apart these treaties may do a great deal of 
good for the globe and its inhabitants; however, if they were to 
work in tandem, under a Western Hemisphere Convention frame-
work, this would begin centralizing the disparate international 
treaties covering the natural world, thus creating a new, potent, 
and powerful system of international regional cooperation.

d. fuTure agreeMenT and inCorporaTion  
of indigenous knoWledge sysTeMs

Not only would revitalization of the Western Hemisphere 
Convention serve to support and uphold various other interna-
tional agreements, but it would also serve as an essential platform 
for the United States—as the nation which began the Western 
Hemisphere Convention and could infuse its rejuvenation with 
must needed resources—and its partners to formalize proto-
cols and rules for multilateral governance. When the Western 
Hemisphere Convention was drafted and signed the modern 
modes of international diplomacy had not been solidified into 
the state they are in today.58 Principles such as prior-informed 
consent and the precautionary principle were largely unknown 
at the time of the Western Hemisphere Convention’s signing; 
however, revitalizing the Western Hemisphere Convention, 
today, would inject these issues into the forum such revitaliza-
tion would provide.59

Prior-informed consent is essential to building the sustain-
able future the Biden Administration envisions. It stands for 
the principle that all nations are sovereign in their own right, 
and that none can make changes or developments in another 
without first seeking the permission and authorization of the 
home government.60 This principle is now well established and 
particularly vital for the indigenous communities of the Western 
Hemisphere who have felt the heavy burden of environmental 
change for centuries and will likely be the communities most 
impacted by the warming climate.61 Thus, revitalization is also 
essential to affirm a new modus operandi of international rela-
tions and create a workable negotiation framework for a diverse 
community of nations.62

Indigenous communities and knowledge played a crucial 
role in catalyzing the agreements now in place amongst CBD 
parties.63 These voices, which have been largely ignored or 
actively suppressed by the governing bodies in the Americas for 
generations, have come into the fore and are lighting the path to 
a sustainable future.64 Having lived in some of the most threat-
ened and fragile ecosystems on the planet, indigenous peoples 
hold knowledge and tools to preserve, restore, and sustain those 
ecosystems.65 Moreover, these communities are utilizing outside 
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technology to innovate their own knowledge systems, creating 
a robust and highly effective mode of ecological interaction.66

The Western Hemisphere Convention’s emphasis on 
knowledge-sharing could serve as a mandate for bringing these 
indigenous knowledge systems into the forefront of interna-
tional environmental policy and cooperation.67 By harmonizing 
modern governance approaches with traditional sovereignty and 
other associated legal rights of indigenous communities, a revi-
talization of the Western Hemisphere Convention would enhance 
the endeavors of indigenous American peoples and bring 
their voices to the forefront of the international environmental 
movement. By providing resources to these often ignored and 
underfunded systems of knowledge and supplementing modern 
dialogue frameworks, a reinvigorated Western Hemisphere 
Convention could ensure the inclusion of traditionally excluded 
communities and the more equitable and efficient protection of 
natural spaces.68

Aside from the diplomatic and political advances possible 
under a revitalized Western Hemisphere Convention, scientific 
advances would be well heralded in a meeting of the parties. As 
previously stated, one of the main purposes behind the original 
drafting and ratification of the Western Hemisphere Convention 
was to provide a framework for biologists, ecologists, and other 
scientists from each of the party nations to share their data and 
conclusions.69 Notably, the potential for gathering and sharing 
scientific information is far greater today than it was in 1940s.70 
Today, scientific advances allow for precise and holistic study 
of the migratory species of the Western Hemisphere.71 Where 
before flocks of migrating birds had to be tallied by hand, result-
ing in an incomplete picture of a species journey from one border 
to another, science now gives people the tools to precisely mea-
sure the exact route of even migratory insects.72 Despite these 
advances in technology and understanding, scientists and envi-
ronmentalists across the Western Hemisphere are struggling to 
coordinate their efforts and gather the information necessary to 
establish working strategies for cross-border conservation.73 The 
Western Hemisphere Convention, with its system for scientific 
knowledge-sharing baked into its articles, provides a ready rem-
edy to this lingering obstacle and should be utilized to establish 
a broader framework for the coordination of other international 
agreements which call for scientific knowledge-sharing.74 Under 
a Western Hemisphere Convention framework, modern technol-
ogy can and should be used to fulfill the prescient vision of an 
international scientific community dedicated to the preservation 
of the hemisphere’s biological diversity.

IV. The ConVenTIon for WesTern hemIsphere 
naTure proTeCTIon Is needed  

In The 21sT CenTury

A. Modern Losses in Biodiversity  
And Modern strAtegies to Cope

The Western Hemisphere is home to the most biodiverse 
regions on Earth and to approximately sixty percent of the 
world’s species.75 The Amazon basin, alone, accounts for ten 

percent of the planet’s biodiversity.76 Within the hemisphere, 
Latin American and Caribbean nations alone have seen over a 
ninety percent reduction in species populations between 1970 
and 2016.77 In just the year 2020, “President Jair Bolsonaro’s 
war on trees cost 4,280 square miles of the Amazon . . . a twelve-
year high,” while in Argentina, “the country’s own environmen-
tal minister described ‘ecocide’” when ranchers ignited fires 
which burned hundreds of square miles of forest.78

The damage wrought in Brazil is not for Brazil alone to 
deal with. Like all environmental catastrophes, the effects of the 
fires in the Amazon are hemispheric and global.79 As “Father of 
the National Parks” John Muir wrote over a century ago, “[w]
hen we try to pick out anything by itself, we find it hitched to 
everything else in the Universe.”80 Some migratory species cov-
ered by the Western Hemisphere Convention, for example, are 
in special need of protection due to the nature of their disparate 
and disconnected habitats.81 They of course do not recognize 
international borders and without concerted efforts on either 
side of our borders, these species face a dire position. Migratory 
species also include some of the largest and most predominant 
groups of species, from hundreds of species of birds to the mon-
arch butterflies— essential pollinators who carry modern agri-
culture on their lilliputian shoulders.82 Since the signing of the 
Western Hemisphere Convention, science has devised new and 
effective means of tracking and monitoring migratory species.83 
These new technologies may serve as a guide for reshaping the 
Convention’s mandate to match a modern understanding of the 
Western Hemisphere.84

B. iMpACt on the peopLes of the AMeriCAs  
And new efforts under the Convention

It is not the flora and fauna, alone, who will benefit from a 
revised Western Hemisphere Convention mandate. The peoples 
of the Americas will benefit. Their lives, their health, and their 
countries’ economies will be greatly enhanced under a vigor-
ous system of international environmental protections.85 Many 
South and Central American nations have begun emphasizing 
‘ecotourism,’ which affords major monetary benefits from the 
influx of foreign and domestic tourists drawn to see wilderness 
and wild species in unique local habitats.86 In the United States 
approximately $40 billion are spent annually by bird watchers 
alone as they travel around the country seeking rare birds.87 This 
form of economic impact would only be expanded as the articles 
of the Western Hemisphere Convention are invoked, creating 
new wilderness areas for international travel and conserving 
species that bring in flocks of tourists, and their wallets.

C. despite Being unfunded, the western 
heMisphere Convention is Being used todAy  
By soMe pArty MeMBers

More nations have joined the effort since the Western 
Hemisphere Convention’s formation in 1940 by ratifying the 
treaty in their territories.88 Today, only thirteen American nation-
states within the Western Hemisphere remain non-parties to the 
Western Hemisphere Convention.89 Several nations that joined 
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the Western Hemisphere Convention at its inception, as well as 
other nations who have since ratified it in subsequent decades, 
have shown a renewed spark of interest in the robust ideals and 
directives found in the agreement.

Argentina has recently adopted a national regime for the 
identification and establishment of “areas of the territory of 
the republic that due to their extraordinary beauty or richness 
in native flora or fauna may be declared national reserves or 
national monuments to be protected and conserved for scien-
tific research, education and enjoyment of present and future 
generations.”90 This language and intent bears a striking resem-
blance to its inspiration, the Western Hemisphere Convention, 
which Argentina joined at its inception.91 The Secretary of the 
Environment of Paraguay, pursuant to Article II, Section III of 
the Western Hemisphere Convention, notified the Pan-American 
Union in 2018 that Paraguay had declared the Yetyty Estuary 
a protected wildlife area.92 Furthermore, in January of 2022, 
Costa Rica invoked the Western Hemisphere Convention’s man-
date for States to maintain effective protected areas as a prime 
justification in issuing a decree that significantly expanded the 
boundaries of the Cocos Island National Park.93 These examples 
do not stand alone. There is a palpable appetite around the hemi-
sphere for the regime of international cooperation provided for 
by the Convention.94

No event illustrates more profoundly both the international 
need for the revitalization of the Convention than the most 
recent Summit of the Americas in June 2022.95 At the Summit, 
the Organization of American States approved five multinational 
commitments, one of which was a declaration in support of 
“Our Sustainable Green Future.”96 This declaration commits 
the party governments to “[a]dopt, as appropriate, national 
initiatives to halt and reverse forest loss and land degradation, 
which includes the protection of biodiversity and ecosystems, 
implementing more ambitious actions in keeping with science” 
and to “[e]nhance environmental education, through research 
and active and inclusive participation from all stakeholders.”97 
These commitments resonate strongly with the commitments 
made by many of these same nations eight decades ago when 
they signed the commitments made at the Western Hemisphere 
Convention.98

The only striking difference between the two sets of com-
mitments is the Summit of the Americas emphasis on climate 
change.99 Though anthropic climate change was unknown to 
the drafters and signers of the Convention, its language needs 
few adjustments to match the climate-focused language found 
throughout the recent declaration by the Organization of 
American States.100 While the goal of the Western Hemisphere 
Convention was not to prevent or reduce humanity’s impact on 
the global climate, its goal of preserving persevering forever the 
biodiversity and ecosystems of the Western Hemisphere is nev-
ertheless essential to dampening the ravages of a warmer planet.

V. The UniTed STaTeS ShoUld lead  
an efforT To Call a MeeTing of The  

WeSTern heMiSphere ConVenTion parTieS

The potential for hemispheric cooperation is already embed-
ded in the Western Hemisphere Convention, and a renewed 
commitment to that principle would have profound benefits 
for the Western Hemisphere and every nation-state within.101 
An expanded and enforced list of protected species would 
slow the precipitous decline in the biodiversity of the hemi-
sphere. Adherence to the Western Hemisphere Convention’s 
emphasis on scientific research and knowledge-sharing would 
present solutions to those nations battling the worst impacts 
of a warming climate and connect the American nations at an 
intimate, human level. The articles of the Western Hemisphere 
Convention outlining when, where, and why nations should 
designate protected spaces could be expounded upon by includ-
ing a habitat’s use as a carbon sink as a criterion for protec-
tion, leading to the preservation of vast acreages of wilderness 
essential to soaking up excess carbon and slowing the rate of 
global warming.102 Green corridors could be created, linking not 
only the protected flora and fauna of the various nation-states, 
but also the nations themselves.103 The decades which followed 
the signing of the Convention demonstrate, on a grand scale, the 
beneficial impacts of international cooperation.104 The United 
States and the nations of the Western Hemisphere should use 
those past decades of successful experience and implementation 
in international diplomacy and conservation as a model for the 
decades to come.

If the common heritage of the Western Hemisphere is to 
be preserved, dramatic steps must be taken in record time.105 
Revitalization of the prescient Western Hemisphere Convention 
provides a clear opportunity to bypass the tedious and improb-
able prospect of Senate ratification of another environmentally 
focused international agreement.106 The parties to the Western 
Hemisphere Convention should immediately move forward 
under the Convention, organize a meeting of the parties, and 
pursue the adoption of a well-funded secretariat who could 
facilitate regular meetings of the parties; support, maintain, and 
distribute information from the Parties; create a science-policy 
interface; and establish a framework for broader, more inclusive 
dialogue on regional conservation issues. Funding a secretariat 
would cost the governments of the Western Hemisphere a micro-
scopic amount, especially in comparison to the billions required 
by the environmental destruction that such a secretariat could 
ameliorate.107 The nations of the Western Hemisphere who are 
not yet party to the Western Hemisphere Convention, such as 
Canada and Jamaica, should be invited to this meeting and asked 
to join this hemispheric effort.108

It is only through working in tandem, as a united hemi-
sphere, that the objectives and spirit of the Western Hemisphere 
Convention can fully be achieved. A revitalized Western 
Hemisphere Convention could ensure that: vast landscapes are 
conserved on either side of international borders; migratory 
species are protected at their origin and destination; critical 
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indigenous knowledge systems are expanded and utilized; indig-
enous communities are respected and their consent obtained; 
wide spread sharing of scientific tools and information is 
achieved; and robust economies are centered on the recreational 
and aesthetic enjoyment of the Western Hemisphere’s shared 
ecological heritage. There is a deluge of worsening threats stem-
ming from climate change bearing down upon the entirety of the 
Western Hemisphere, and the decades-old Western Hemisphere 
Convention is a metaphorical dam waiting in the wings.

As partners in the Western Hemisphere seek to strengthen 
their economic and trade ties, there must be a concomitant effort 
to expand our ecological connections and cooperation as well. 
The United States, as a country of vast economic wealth and 
international repute—as well as the nation which led the effort 
to ratify the Western Hemisphere Convention nearly a century 
ago—should lead the effort to revitalize this essential treaty. The 
nations of the Western Hemisphere, led once again by the United 
States, should not hesitate to use this invaluable tool.109 
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