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the United States lags behind many other countries because they 
have more effectively applied the principles of the Three Rs 
within their own waste management systems on a national level. 
Alycia Kokos argues that the South African Constitution which 
grants every citizen has the right to have access to sufficient 
water needs to be qualitatively defined to ensure that the govern-
ment is held accountable, and thus compelled to take action.

Amanda Stoner demonstrates how the permitting process 
under the Clean Water Act is better suited to regulate large 
dischargers such as “industrial, commercial, and municipal 
point sources” rather than individual septic systems in remote 
communities of Appalacia because people living in economi-
cally depressed areas are unable to apply for permits, pay an 
application fee, and volunteer to be monitored by govern-
ment authorities. Alexandra Nolan discusses the downfall of 
the Urban Housing and Development Act of 1992 in Manila, 
Philippines and how it is being constitutionally challenged by 
citizens losing their homes to foreign corporations. Elena Franco 
asserts that the review of new infrastructure projects should take 
into account the relationship between the built environment, cli-
mate change, and natural disasters because this interconnected-
ness poses additional vulnerability to our infrastructure and our 
population. Mark Yurich discusses how the workers in the Gig 
Economy are seeking reclassification from independent contrac-
tors to employees under the Fair Labor Standards Act and other 
state laws in order to receive employment benefits, including 
minimum wage and overtime protection.

On behalf of the Sustainable Development Law and Policy 
staff, we would like to thank all of the authors who contributed 
their time, efforts, and scholarship to this issue. We would also 
like to thank our staff for all of their hard work and dedication 
to SDLP. Lastly, we would like to thank our readers for your 
continuing interest and support of SDLP.
Sincerely,

 

Luke Trompeter  Ingrid Lesemann
Co-Editor in Chief Co-Editor in Chief

2 Sustainable Development Law & Policy

Each decade, new challenges present themselves to the 
citizenry of the globe. Some challenges include concerns 
about the environment, technological innovation, economic 
productivity, and international competitiveness. Investment 
in infrastructure facilities is crucial to addressing these chal-
lenges. Numerous past infrastructure investments have been 
responsible for significant improvements in the overall quality 
of life in terms of health, safety, economic opportunity, and 
leisure time and activities. Yet, much remains to be done if we 
desire a future with a cleaner environment, with safer urban 
streets, with increased mobility and economic opportunity 
for the disadvantaged, and with an economy well equipped to 
compete in the international arena.

In attempting to answer the query of “Why is infrastructure 
important?” this issue of the Sustainable Development Law & 
Policy Brief seeks to highlight the linkages between infrastruc-
ture and overall quality of life as well as the potential importance 
of public infrastructure spending to the aggregate economy. Our 
first article, A Nuclear Threat: The Tenth Circuit’s Shocking 
Misinterpretation of Preemption Demanding an Amendment to 
the Price-Anderson Act, by Stephanie Fishman analyzes how 
the Tenth Circuit’s misinterpretation of the “nuclear incident” 
at Rocky Flats will negatively impact innovation in an industry 
critical to essential human services such as energy, power, and 
national security, and thus renders nuclear market participants 
susceptible to a new and undefined liability. Author Florianne 
Silvestri in her article, Wind Power and the Legal Challenges 
with NEPA and the ESA uses the state of Ohio as a case study to 
discuss how the wind energy sector must often overcome legal 
challenges such as the National Environmental Policy Act and 
Endangered Species Act.

This issue also includes seven featured articles exploring 
other important infrastructure topics. Nicole Waxman argues 
that the United States Supreme Court’s weakening of the 
waiver of federal sovereign immunity under the Comprehensive 
Environmental Response, Compensation and Liability Act is 
preventing federally-contaminated sites such as the Washington 
Navy Yard from being fully remediated. Our second featured 
article by Kate Juon asserts that although the slogan, “reduce, 
reuse, and recycle” (“Three Rs”) originated in the United States, 

Editors’ NotE
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The Sustainable Development Law & Policy Brief (ISSN 
1552-3721) is a student-run initiative at American University 
Washington College of Law that is published twice each 
academic year. The Brief embraces an interdisciplinary 
focus to provide a broad view of current legal, political, and 
social developments. It was founded to provide a forum for 
those interested in promoting sustainable economic develop-
ment, conservation, environmental justice, and biodiversity 
throughout the world.

Because our publication focuses on reconciling the ten-
sions found within our ecosystem, it spans a broad range of 
environmental issues such as sustainable development; trade; 
renewable energy; environmental justice; air, water, and noise 
regulation; climate change; land use, conservation, and prop-
erty rights; resource use and regulation; and animal protection.

Sustainable Development Law & Policy prints in accor-
dance with the standards established by the Forest Stewardship 
Council® (“FSC®”) that are designed to eliminate habitat 
destruction, water pollution, displacement of indigenous 
peoples, and violence against people and wildlife that often 
accompanies logging. Achieving FSC Certification requires 
that every step of the printing process, from lumber gathering 
to transportation to printing to paper sorting, must comply with 
the chain of custody established by the FSC which runs a strict 
auditing system to maintain the integrity of their certification 
process. Obtaining FSC certification is one way a publisher  
can ensure responsible use of forest resources. Our printer, 
HBP, Inc. is FSC Chain of Custody certified. (FSC® C010897).

To purchase back issues please contact William S. Hein 
& Co. at hol@wshein.com. To view current and past issues 
of the publication please visit our website at http://www.wcl.
american.edu/org/sdlp. Current and past issues are also avail-
able online through HeinOnline, LexisNexis, Westlaw, vLex, 
and the H.W. Wilson Company. Please note that Volume I 
and Volume II, Issue 1 are published as International and 
Comparative Environmental Law.

Printed by HBP, Inc., Hagerstown, MD.
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A New NucleAr ThreAT: The TeNTh circuiT’s 
shockiNg MisiNTerpreTATioN of preeMpTioN 
DeMANDiNg AN AMeNDMeNT To The  
price-ANDersoN AcT
Stephanie Fishman*

IntroductIon

Nuclear power will be the key to America’s energy 
future. While we still live in the wake of Soviet-era 
nuclear stereotypes, the horror of Chernobyl, and face 

dilemmas on where to store the waste, nuclear energy is the saf-
est, cleanest, and most reliable source.1 A nuclear energy facility 
can produce energy at a ninety-one percent efficiency rate, 24/7, 
with zero carbon emissions. Additionally, nuclear plants run on 
uranium—an element so energy-rich that a single fuel pellet the 
size of a fingertip contains as much energy as 17,000 cubic feet 
of natural gas, 149 gallons of oil, or one ton of coal—saving 
the United States nearly twelve billion dollars a year in energy 
costs.2 Thus, the federal government maintains a strong interest 
in propping up the nuclear industry, despite the stigmas about 
nuclear waste.3

The Rocky Flats Plant is a nuclear weapons production facil-
ity located just sixteen miles from the densely populated city of 
Denver.4 Dow Chemical first operated the plant under a contract 
with the federal government, and then Rockwell International 
Corporation acquired the contract.5 However, plant operations 
halted in 1989 when the Federal Bureau of Investigation (FBI) 
raided the facility and unearthed indications of environmental 
crimes.6 Plant workers mishandled radioactive waste and the 
community theorized that some of the waste had been poured 
into the ground, released into the air, and permeated the soil 
throughout the area.7 As this news emerged, the plant’s neigh-
bors saw their property values plummet.8 Consequently, in 1990, 
the property owners filed a class action suit under Colorado state 
tort law and the federally mandated Price-Anderson Act (PAA or 
“the Act”), alleging that the operators of the nuclear plant neg-
ligently mishandled high-threat radioactive and nuclear materi-
als.9 The dual authority action proceeded in hopes of recovering 
for damages caused by releases of plutonium and other hazard-
ous substances.10

The PAA, which was enacted in 1957 to promote the growth 
and innovation of nuclear enterprises, currently serves as insur-
ance coverage to nuclear power plants in the event of an incident 
or accident.11 The Act is designed to protect the nuclear industry 
against liability claims arising from nuclear incidents while 
still ensuring compensation coverage for the general public.12 
To promote the investment of nuclear energy plants given the 
nexus of low liability and likelihood for risk, the Act establishes 

a no-fault insurance-type system, in which the first $12.6 billion 
of payout is industry-funded.13

However, after twenty-five years of litigation, the United 
States Court of Appeals for the Tenth Circuit ultimately held 
that the plaintiffs in the Rocky Flats case did not meet the cri-
teria to bring their suit under the PAA, and that they had to rely 
solely on Colorado state tort law and assert a nuisance claim.14 
The court held that plaintiffs alleging injury from “lesser 
nuclear occurrences”—that is, injuries failing to meet the 
PAA’s threshold of bodily injury or property damage—could 
recover damages under state tort law.15 This resulted in more 
than $1 billion judgment for a group of plaintiffs whose injury 
was characterized as a “lesser nuclear occurrence.”16 The 
characterization as a “lesser nuclear occurrence” meant that 
the damage at the Rocky Flats Plant did not constitute enough 
harm to trigger the PAA compensation scheme; as a nuclear 
incident, the plant was personally liable.”17

Despite how dangerous to the industry that figure may 
seem, the lasting consequences of the decision could be even 
graver. For instance, the Tenth Circuit’s decision provides the 
plaintiffs with an option to circumvent the PAA’s entire nuclear 
liability regime.18 The decision allows a plaintiff to file a claim, 
regardless of the degree of nuclear harm and elevated PAA 
criteria, which could result in a judgement against the nuclear 
plant and effectively end the energy innovation taking place.19 
Citizens injured in some way by a nuclear plant deserve com-
pensation and justice. Yet, in siding with the plaintiffs, the 
Tenth Circuit overturned the PAA’s vigilantly crafted equilib-
rium of protecting the public from harm created by radioactive 
material, while defying the comprehensive nuclear liability 
regime for owners and operators of nuclear facilities.20 This 
result creates an incentive for defendants of nuclear tort actions 
to allow Price-Anderson judgments against them, which is 
likely preferable to the litigation of a state tort claim.21 While 
the Tenth Circuit’s misinterpretation of the “nuclear incident” 
at Rocky Flats resulted in a damages amount that exceeded the 
compensation intentionally allocated for this type of event by 
Congress, it also contradicted Ninth Circuit and Fifth Circuit.22 
Consequently, the decision will negatively impact innovation 

*J.D. Candidate, Washington College of Law 2019 
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in an industry critical to essential human services such as 
energy, power, and national security.23

The Tenth Circuit’s decision renders nuclear market par-
ticipants susceptible to a new and undefined liability. This 
uncertainty has a cascade of negative consequences. First, such 
uncertainty threatens to destabilize and weaken the value of the 
PAA’s compensation system by disrupting the settled expecta-
tions of participants and investors in the nuclear market.24 
Second, it discourages added participation and investment in 
nuclear energy within the United States.25 Further, it threatens 
to make the United States an outlier among countries with com-
mercial nuclear energy programs, many of which are governed 
by international nuclear liability conventions predicated on 
the principles inherent in the PAA.26 Aside from the political 
and industrial consequences stemming from Cook v. Rockwell 
International Corp.,27 the decision may ultimately allow the 
court to regulate the industry as a means to modify an industry 
that is rapidly modernizing, effectively amending the definition 
of a “nuclear incident” within the PAA.28

This Article analyzes the preemption concerns raised by the 
Tenth Circuit decision in Cook v. Rockwell International Corp., 
and the sweeping outcomes for the nuclear energy industry. Part 
II provides background information on the PAA, the federal law 
that preempts the Tenth Circuit decision, and compares the pre-
emption doctrine in similar energy contexts.29 Part III analyzes 
the extensive impacts that the Tenth Circuit’s preemption misin-
terpretation, and current posture of the law from this decision, 
poses for nuclear energy companies, the power industries, and 
judicial review.30 Part III also acknowledges that while this was 
a bad judgment with negative repercussions for the legal and 
nuclear communities, the definition of a “nuclear incident” in the 
Atomic Energy Act (AEA) should conform to the related defini-
tion of “nuclear damage” in the Convention on Supplementary 
Compensation for Nuclear Damage.31 This will ensure that the 
legal framework from the Cook decision has a limited impact 
and is better defined going forward.32 Communities should 
receive monetary compensation for injuries permeating out of 
nuclear plants. Therefore, the PAA should be amended allow-
ing citizens injured from modern nuclear occurrences to merit 
compensation under the liability regime specifically designated 
for that type of injury.

II. Background

A. Overview Of the Price-AndersOn Act (PAA): 
incentivizing energy innOvAtiOn

Nuclear power plants and nuclear reactors are often located 
within a few hours’ drive of major cities, like Los Angeles 
and New York.33 The Three Mile Island plant, for example, is 
located near Philadelphia, Pennsylvania with a metropolitan 
area radius encompassing over 2 million people.34 Such proxim-
ity raises questions about the safety of the plant and the cost 
resulting from a nuclear accident. Congress enacted the PAA in 
1957 to provide answers to such questions.35 In 1957, the United 
States wanted to promote the development of nuclear energy to 

decrease dependence on fossil fuels.36 The country was devel-
oping nuclear weapons, aligning with the International Atomic 
Energy Agency (IAEA), and propping up nuclear power plants, 
and while nuclear innovation posed a number of safety risks, it 
was ordered as the first economic alternative to coal.37 Nuclear 
power plants emit fewer radioactive materials into the environ-
ment than a traditional coal-burning plant.38

Prior to 1957, an obstacle emerged for the development 
of cleaner energy. To transition from a government controlled 
industry to a privately operated facility conducting innovative 
energy development an enormous amount of insurance was 
required.39 Insurers were unwilling and unable to provide risk 
coverage to this seemingly perilous industry whose major prod-
uct possesses all the features of uninsurability.40 Consequently, 
Congress passed the PAA as an amendment to the AEA, ensur-
ing substantial funds are available to compensate the public in 
the event of an accident.41

The PAA’s success comes from its twofold subsidy on the 
nuclear industry. First, it limits the amount of primary insurance 
that nuclear operators must carry––an uncalculated subsidy in 
terms of insurance premiums that they do not have to pay.42 
This distorts electricity markets by masking nuclear power’s 
unique safety and security risks, and grants nuclear power an 
unfair and undesirable competitive advantage over other energy 
alternatives.43 Second, the PAA caps the liability of operators 
in the event of a serious accident or attack, leaving taxpayers 
responsible for most of the damages beyond.44

In passing the PAA, Congress capped the amount of liabil-
ity an energy company could face in the event of an accident. 
Through this program, the nuclear energy industry maintains 
$43.2 billion in liability coverage by the federal government.45 
Thus, the PAA creates exclusive liability for nuclear operators 
for injury arising from a “nuclear incident,” and supplies a 
large pool of funds to ensure prompt and fair compensation for 
citizens physically or economically injured.46 In turn, the PAA 
upholds the framework for nuclear plant insurance and sets an 
upper limit on industry-wide liability.47 The PAA worked well 
when insurance funds allocated under the Act disbursed approxi-
mately $71 million in claims and litigation costs related to the 
1979 accident at Three Mile Island.48 The Act has proven so suc-
cessful that Congress used it as a model for legislation to protect 
the public against potential losses or harm from other hazards.49

This $12.6 billion makes capital investment in the nuclear 
energy industry more attractive to investors because their risk is 
minimized and fixed.50 Thus, the PAA incentivizes investment in 
an area of the energy industry whose development and innova-
tion comes with potentially significant risks.

Consequently, the Act is a double-edged sword for the 
public that it purports to protect. While the legislation has a 
provision to protect the people, it was primarily intended protect 
the industry and bolster investor confidence.51 Congress care-
fully crafted the Act to create a federal nuclear liability regime.52 
The Act protected nuclear facility owners and operators from 
potentially crippling charges arising from state tort actions.53 
For example, the Act contains an exclusive liability regime and 
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a comprehensive financial protection scheme serving the dual 
purpose of protecting the public and encouraging nuclear devel-
opment.54 Additionally, Congress drafted the Act to minimize its 
interference with state tort law.55 The Act’s legislative history 
repeatedly stressed the limited nature of the federal intrusion.56 
On the liability front, to facilitate prompt and equitable com-
pensation in the event of a “nuclear incident,” the PAA channels 
liability exclusively to the operator, without the need for claim-
ants to prove fault on only part of the operator or other entities 
at the facility.57 Another limitation of the PAA is the definition 
of “nuclear incident”; the Act defines it broadly as “any occur-
rence . . . within the United States causing . . . bodily injury, 
sickness, or death, or loss of or damage to property, arising out 
of or resulting from the radioactive, toxic, or other hazardous 
properties of source, special nuclear, or byproduct material.”58 
The particularity of the words restrict the type of harm the PAA 
provides coverage for, and in an era of modern technology and 
advanced nuclear research, harm could be in a lesser or different 
form and not trigger the Act.

Despite this broad definition of “nuclear incident,” not 
every personal injury suit brought against Commission licens-
ees triggers the PAA’s compensation scheme unless it is an 
extraordinary nuclear occurrence (“ENO”).59 The accident 
causing the harm must be sufficiently severe to classify as an 
ENO. One example where plaintiff’s claims failed to meet the 
ENO criteria was in Silkwood v. Kerr-McGee Corp.60 This 
case is significant to current PAA preemption analysis because 
it revolves around coverage for a nuclear occurrence being 
within federal jurisdiction.61 The PAA issue in Silkwood was 
whether the amendment impliedly preempted punitive dam-
ages awarded in a suit not brought pursuant to the Nuclear 
Regulatory Commission’s (“NRC”) ENO provisions.62 The 
Court found that Congress prohibited states from regulating 
nuclear safety, but did not prohibit judicial recourse for those 
injured by illegal conduct.63 Ultimately, the PAA explicitly 
draws a roadmap for the procedural nuances associated with 
bringing a nuclear claim.

i. Price-Anderson Act Jurisdictional Elements
The Act has two provisions specifically conferring jurisdic-

tion to federal trial courts. One provides that, when there has 
been a nuclear incident, “any indemnitor or other interested per-
son” may petition the federal district court for a determination as 
to whether the liability for the incident may exceed the coverage 
mandated by the Act.64 Pursuant to this section, a federal district 
court might find it necessary to supervise distribution from the 
indemnity fund.65 The second relevant section of the Price-
Anderson Act provides in pertinent part:

(2) With respect to any public liability action arising out 
of or resulting from an extraordinary nuclear occurrence, 
the United States district court in the district where the 
extraordinary nuclear occurrence takes place . . . shall 
have original jurisdiction without regard to the citizen-
ship of any party or the amount in controversy. Upon 
motion of the defendant or of the Commission, any such 

action pending in any State court or United States district 
court shall be removed or transferred to the United States 
district court having venue under this sub-section.66

The relationship between the PAA and a state tort claim is 
hierarchical. For example, the Supreme Court relied on the PAA 
as the primary remedy for addressing state tort claims involving 
the nuclear industry.67 Circuits agree that the legislative history 
of the PAA indicates that Congress intended that state tort law be 
the basis of suits resulting from nuclear accidents, the Act con-
tains provisions that align significantly with the underlying state 
law even in the absence of an ENO declaration.68 By extending 
the PAA’s coverage through the 1988 Amendments to the ENO 
criteria, Congress expressly granted rights, otherwise unavail-
able under state tort law.69

1. Price-Anderson Act Amendment of 1966 and 1988
Congress has continually extended the timeline of the 

PAA’s coverage, and it has made significant changes to the lan-
guage in the twenty-two years between 1966 and 1988. First, in 
1966, Congress amended the PAA, requiring those indemnified 
under the Act to waive common law defenses, like contribu-
tory negligence, if an action was raised after an “extraordinary 
nuclear occurrence.”70 Congress expressed concern that aspects 
of state tort law, like statutes of limitation that were too short to 
allow actions following radiation exposure, could frustrate the 
PAA’s purpose of compensating victims of nuclear incidents.71 

Congress believed this approach reflected the methodology 
found in the original PAA: “interfering with State law to the 
minimum extent necessary.”72 Furthermore, the legislative 
history for the 1966 Amendments included that “a claimant 
would have exactly the same rights as today under existing law, 
including benefit of a rule of strict liability if applicable State 
law so provides.”73

Following the events of Three Mile Island in 1979, 
Congress amended the PAA again in 1988. This second change 
granted United States district courts original and removal juris-
diction over “public liability action” which “aris[es] out of or as 
result from a nuclear incident.”74 The Act was amended because 
the Three Mile Island accident could not be consolidated into 
federal court since it did not reach the level of an “extraordi-
nary nuclear incident.”75 Thus, the 1988 Amendments solved 
this issue by reducing the “extraordinary” threshold at which 
the provisions of the PAA would apply, making the Act less 
rigid. Means for action after the implementation of the 1988 
Amendments include “legal liability arising out of or resulting 
from a nuclear incident,” and no longer the requirement to have 
an ENO.76

2. The Relationship Between the Price-Anderson Act 
and the Convention on Supplementary Compensation

The PAA proved successful enough within the United 
States to inform international regulations on nuclear liability. 
The Convention on Supplementary Compensation for Nuclear 
Damage (CSC) provides a global nuclear liability and compen-
sation scheme.77 Its regime guarantees timely reimbursement 
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when facing particularized injury from international nuclear 
energy incidences.78 In addition to maintaining internationally 
agreed upon terms and definitions, the CSC features the creation 
of an international insurance pool to supplement the amount 
of compensation available for nuclear damage resulting from 
an incident.79 Mirroring the principles of the United States’ 
PAA, the CSC functions as an internationally respected liabil-
ity standard for nuclear damage adhered to across the globe.80 
Therefore, the definition of “nuclear damage” similarly encom-
passes a broader spectrum of liability for an incident, accident, 
or lesser occurrence.81 However, unlike the specific “nuclear 
incident” definition included in the PAA, the CSC’s definition of 
“nuclear damage” includes economic loss and impairment of the 
environment.82 Differences in terminology, such as the example 
of “nuclear damage,” make it easier and more mathematically 
efficient to receive compensation from a nuclear accident, which 
is less financially devastating to the energy innovation within the 
nuclear industry.

The CSC is significant for having borrowed concepts from 
the PAA in its formulation. However, with the advancement 
of nuclear technology and the evolution of nuclear incidences 
occurring at plants in the United States, the PAA should adopt 
the broader definition from the international compensation plan 
that it helped create so that plaintiffs are likely to be compen-
sated by a federal fund intended for this type of harm.

B. The Case with the Billion Dollar Pay Out: 
Summary of Cook v. Rockwell International Corp. 
and associated consequences of the decision

A childhood in Colorado often consists of many outdoor 
activities, such as playing in the mountains and swimming in 
the many lakes and streams. Finding out that those streams were 
contaminated with weapon-grade plutonium would be devastat-
ing. This is likely the story for anyone living outside of Denver 
in the 1970s.

With the increased proliferation of nuclear energy, courts 
began seeing litigation against nuclear power plants in the 
area of negligent handling of material.83 Most notably, the 
claim in Cook v. Rockwell International Corp. stemmed from 
the mishandling of radioactive waste at the nuclear weapons 
facility located near downtown Denver.84 During the Cold War, 
Dow Chemical and Rockwell International Corp. operated the 
plant under contracts with the federal government.85 Adjacent 
property owners claimed harm began in 1989, when FBI 
agents raided the plant and unearthed signs of environmental 
crimes.86 Evidence at trial implied that plant workers disposed 
of radioactive waste into the ground, where the waste leaked 
into bodies of water; and released radioactive particles into 
the air, which then migrated onto the soil around the plant.87 
Unfortunately, the plant did not have a spotless environmental 
legacy prior to 1989 either. For example, the history of the 
plant included plutonium fires in 1957 and 1969 that wafted 
toxic smoke over the Denver metropolitan area88 and leaking 
barrels of radioactive waste and other small accidents contami-
nated downstream communities.89 In addition to diminished 

health and safety conditions, the contamination caused nearby 
residential property values to decline, prompting the property 
owners to file a lawsuit against the plant operators under both 
the PAA and state nuisance law. 90

In 2006, a federal jury convicted Dow Chemical and 
Rockwell International Corporation on charges of negligent 
conduct.91 Two years later, a Colorado federal judge ordered 
the companies to pay a total of $926 million in damages, 
including $549 million in prejudgment interest due to exten-
sive pre-trial delays.92 The Tenth Circuit vacated that decision 
in September 2010, siding with the defendants in finding that 
plutonium contamination by itself was not adequate cause 
to seek damages under the PAA, which led to the plaintiffs’ 
appeal on state law grounds.93

In 2015, after twenty-five years of a complicated law suit 
involving radiation forensics, nuclear experts, a variety of litiga-
tion tricks,94 and procedural reversals and remands,95 the Tenth 
Circuit reversed the holding again in favor of the property own-
ers. The Tenth Circuit held the claim originally brought under 
the PAA was invalid, and the case was alternatively a matter 
of state tort law.96 The plaintiffs in the case were awarded over 
$900 million plus interest, for a total award upwards of $1 bil-
lion.97 Instead of using money from the funding pool designed to 
compensate this type of harm, the award came from the nuclear 
plant’s pocket..98 The plaintiffs took advantage of this misjudg-
ment by abandoning the mechanisms and benefits provided 
by the PAA and pursuing the background state law nuisance 
claim instead.99 In response, the defendants argued that such an 
action was preempted by the PAA, which the court of appeals 
ultimately rejected.100 Thus, allowing non-PAA state law claims 
for such “lesser occurrences” renders the Act’s limitation on 
aggregate liability meaningless.101

C. The Preemption Doctrine and its Application to 
the Nuclear Field

When state regulations conflict with a federal law, it triggers 
Article VI of the U.S. Constitution, which declares: “[t]he laws 
of the United States which shall be made in pursuance thereof . 
. . shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.”102 Thus, 
a federal court may require a state to stop certain behavior it 
believes interferes or conflicts with a federal law.103 This is the 
Supremacy Clause, and it gives rise to what is known as the 
doctrine of federal preemption.104 However, application of the 
preemption doctrine is rarely straightforward.105 In fact, the 
preemption doctrine gets extremely complicated and controver-
sial.106 As the Environmental Law Reporter notes, “ascertaining 
the presence of such federal-state conflicts is largely a matter 
of statutory interpretation.”107 When determining whether 
Congress chose to expressly preempt state law, courts look to 
the plain meaning and explicit statutory command.108 However, 
when Congress fails to expressly address either the presence or 
scope of preemption within the statute, courts must somehow 
accommodate the tension between the competing constitutional 
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procedures.109 Courts attempt this by inquiring into the purposes 
of the federal statutory scheme and by delving into the congres-
sional intent behind its enactment.110

This implied preemption presents more complicated ques-
tions for courts. Judges must look beyond the language of the 
federal statutes to determine whether Congress has occupied the 
field in which the state is attempting to regulate, or whether the 
enforcement of the state law frustrates the federal purpose.111 In 
determining whether to infer a congressional design excluding 
state regulation, courts first examine the language and legislative 
history of the federal statute.112 Beyond that, they eschew any 
rigid formula and look instead to general criteria. For example, 
general criteria like the pervasiveness of the federal regulatory 
scheme and the need for nationally uniform regulation.113 The 
imprecision of these indicia give courts substantial leeway in 
determining whether implied preemption should be found in 
particular cases.114

The next shift in the development of the preemption doctrine 
occurred during the 1940s. Within a six-year period, the Court 
decided Hines v. Davidowitz115 and Rice v. Sante Fe Elevator 
Corp.116 Although both decisions preserved the congressional 
intent requirement for finding preemption, taken together they 
greatly expanded the permissible scope of the Court’s inquiry 
into legislative intent.117 The Court in Hines held that preemp-
tion was proper where the state law “stands as an obstacle to the 
accomplishment and execution of the full purposes and objec-
tives of Congress.”118 Rice went further, holding that preemp-
tive intent could be inferred from such factors as the pervasive 
nature of the federal scheme or a dominant federal interest in the 
subject area.119

Subsequently, after 2007, there was a tendency for 
the Supreme Court to err on the side of broadly interpret-
ing preemption as a means to promote judicial efficiency.120 
Conforming to the trend, at the Circuit Court level, when 
faced with facts involving state regulations of nuclear facili-
ties, federal regulations prevailed every time.121 The Three 
Mile Island incident in Pennsylvania, for instance, intensified 
national debate over the merits of nuclear power through the 
lens of a preemption scope. 122 To gain control over the future 
of energy and power plants, several states enacted statutes to 
impose restrictions and conditions on the siting of any new 
power reactors within their borders.123 “While logical, these 
state statutory restrictions ignite a legal dilemma as to which of 
the federal laws governing nuclear development preempt state 
and local regulatory authority.”124

Several cases illustrate the premise that the federal gov-
ernment sought to reign supreme on nuclear safety issues. For 
example, Northern States Power Co. v. Minnesota125 represents 
a federal case wrestling with the preemptive effect of nuclear 
provisions of the AEA, where the Eighth Circuit found the state 
incapable to impose radiation standards more restrictive than 
criteria defined by the Atomic Energy Commission.126 The pre-
emption analysis in Northern States was more straightforward 
in comparison to preemption analysis of the nuclear regulations 
on the West Coast. In Pacific Legal Foundation v. State Energy 

Resources Conservation & Development Commission,127 the 
California Warren-Alquist Act required conditions for nuclear 
plant certification was more than an attempt to minimize radia-
tion hazards.128 Therefore, the court scrutinized the extent of fed-
eral preemption of state ability to control nuclear development 
beyond reducing radiation risks.129 Thus, whether courts apply 
a broad and expansive preemption breakdown regarding states’ 
nuclear regulations, as in Northern States, or a direct language 
argument for preemption as in Pacific Legal Foundations, the 
rulings bode potentially unwell for enacted state laws attempt-
ing to regulate future nuclear energy development.130 The AEA 
preempts laws regulation radiation hazards.

In an attempt to clarify the regulatory power of federal 
and state authorities over nuclear development, Congress 
added § 274 to the AEA in 1959.131 This amendment detailed 
the procedure by which the AEA could transfer its regulatory 
authority over certain types of nuclear material to the states.132 
The PAA prohibited the Commission, however, from ceding its 
authority over especially hazardous activities and materials.133 
Additionally, Section (k) of the 1959 amendment expressly pre-
served all state or local regulatory activities designed “for pur-
poses other than protection against radiation hazards.”134 Thus, 
the expressions of congressional intent within the legislative his-
tory of the 1959 amendment demonstrated that Congress likely 
wished to preempt state law to some degree.135 Building on this 
explicit preemption, in 1988 when Congress enacted the PAA 
amendments, it transformed the “Price-Anderson landscape,” 
and resolved the tension between exclusive federal regulation of 
nuclear safety and state law compensation for injuries.136

III. AnAlysIs

To preempt state law causes of action and clarify liability 
under the PAA, Congress should amend the PAA by utilizing 
the negative impacts from Cook. Individuals should be liable for 
lesser “nuclear occurrences” because it will ensure damages are 
paid from the fund and protect the longevity of nuclear innovation.

The Tenth Circuit’s misinterpretation of preemption prin-
ciples calls for an amendment to the PAA that stimulates nuclear 
innovation while still heavily compensating the general public. 
The Cook case gave the Tenth Circuit an opportunity to paint the 
modern preemption stroke on an industry in desperate need of 
modernization. It also gave the Tenth Circuit a chance to clarify 
preemption concerns and affirm the rationale surfacing out of 
its fellow Circuits. The United States’ nuclear programs are 
essential to empowering the country.137 In contrast to the less 
reliable wind and solar energy options, nuclear energy provides 
the United States with a consistent and steady power source.138 
Despite the advantages to nuclear innovation, hazardous events 
contributed to public fear of the industry.139 However, the acci-
dent at Three Mile Island that created skepticism of nuclear 
energy was two generations ago.140 Since then, engineers have 
developed designs to avoid such failures.141 Further, the Three 
Mile Island incident expressly met the criteria outlined in the 
PAA for liability coverage.142 With the advancement of nuclear 
technology and measures taken to insulate themselves from 
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liability within the industry, Congress and the regulators are at a 
crossroads with the PAA and the terms and technical definitions 
from the 1950’s that it encompasses.143 Based on the confining 
procedural criteria of the PAA, and the way a plaintiff may only 
raise a PAA claim if the technical benchmarks are satisfied, the 
Tenth Circuit in Cook v. Rockwell Int’l Corp. misinterpreted 
preemption principles. Yet, in examining the consequences 
of the Tenth Circuit’s rationale in Cook, it is first essential to 
examine preemption concerns to understand how the Tenth 
Circuit established the holding that directly contradicts that of 
other Circuits––reconciling bad facts and creating consequential 
law. After examining the significant impacts and whether the 
decision was preempted, it is clear the decision precipitates an 
essential amendment to the PAA that will in turn protect nuclear 
plants from having to pay billions in damages for mere occur-
rences, and further protect nuclear innovation.

A. The Tenth Circuit Decision in Cook is 
Significant for Conflicting with Judicial 
Precedent, Congressional Intent, and for Opening 
the Litigation Floodgates

The Cook decision is significant because it contradicts other 
Circuits, unravels congressional intent regarding the federal law, 
and widens the judicial door by creating the option to circum-
vent the PAA with a nuclear liability claim. The nuclear industry 
invested in innovation by trusting the PAA’s nuclear liability 
regime.144 The Tenth Circuit’s decision jeopardizes the industry 
by creating new risks, in addition to the dangers associated with 
the activity on its face.145 For example, there is a real probability 
that nuclear owners and operators, and thus, government enti-
ties, could be burdened with significant judgments—perhaps 
upwards of billions of dollars—in favor of plaintiffs who may 
not have suffered harm that Congress deemed significant enough 
to warrant compensation under the PAA.146 If courts rely on 
Cook in cases of alleged harmful occurrences compliance with 
the federal safety standards would not provide any protection.147 
Cities could be subject to millions of dollars in damages, as 
assessed by a lay jury, even though the hazard may constitute an 
undetectable amount, like in the Three Mile Island accident.148 
While the creation of new risks could be extensive, they are still 
hypothetical. Concrete application of the decision’s significance 
begins with its lack of precedent.

1. Cook Represents an Unprecedented Decision

The Cook court’s decision represents a split with the Fifth 
Circuit and is at odds with the reasoning of other Circuits to hear 
a similar matter.149 For instance, the Tenth Circuit completely 
disagreed with the holding of Cotroneo, and instead found sup-
port in the reasoning of the dissent in Cotroneo.150 The Tenth 
Circuit departed from other Circuit decisions when choosing 
between a suit under PAA or under state tort law. There have 
been numerous nuclear liability claims triggered by narrowly 
tailored state statutes within the other Circuit.151 Consistently, 
the court has held that a plaintiff who asserted a PAA claim could 
not pursue a freestanding state-law claim outside the PAA based 

on the same alleged facts.152 Similarly, the Ninth Circuit153 has 
relied on the language of the PAA taking precedence over state 
law in cases that closely paralleled the facts of Cook. The Ninth 
Circuit consistently held that “[t]he PAA is the exclusive means 
of compensating victims for any and all claims arising out of 
nuclear incidents.”154

In departing from other Circuits, the Tenth Circuit’s deci-
sion will create uncertainty in the application of the PAA. 
Application ambiguity will particularly impact a number 
of nuclear industry players that are located within the Tenth 
Circuit, including Department of Energy’s (“DOE”) Waste 
Isolation Pilot Plant facility (the nation’s only disposal facility 
for high-level nuclear waste), the Sandia National Laboratory, 
and the Los Alamos National Laboratory, all of which are 
important national security facilities.155 Simply by virtue of 
their physical location, facilities in the Tenth Circuit now face 
uncertainty about their potential liability exposure even if a 
nuclear incident never occurs. In addition to being an unprec-
edented decision and contradicting other Circuits on analogous 
cases, the Cook decision questions Congress’s intent in deter-
mining what scenarios merit coverage.

2. The Cook Decision Unravels Congressional Intent

In Cook, the Tenth Circuit substituted its views for the judg-
ment of Congress. The PAA is an example of a legislative eco-
nomic scheme, in which Congress has sought “to structure and 
accommodate the burdens and benefits of economic life.”156 It is 
clear that Congress intended the PAA to provide a safety net of 
private insurance for government indemnification and claims of 
“public liability” which arise from a “nuclear incident.”157 This is 
clear in part because Congress’s amendment to the PAA in 1988 
includes all nuclear incidents with federal jurisdiction and pro-
hibits punitive awards in certain circumstances.158 Additionally, 
the PAA does not allow recovery for claims such as psychiatric 
damages or emotional distress not connected to physical bodily 
injury.159 Moreover, as the Tenth Circuit explained in another 
context, “the inclusion of certain remedies and the exclusion of 
others under the federal scheme would be completely under-
mined” if plaintiffs remained “free to obtain remedies under 
state law that Congress rejected.”160 The same principle holds 
here: Congress specifically delineated the claims that plaintiffs 
may bring related to nuclear harm under the PAA.161 Permitting 
plaintiffs to make an overt end-run around the federal nuclear 
liability system to bring alternative claims under state law would 
undermine the entire federal scheme.

Then-Judge Gorsuch, in writing the Cook opinion, discussed 
Congress’s intent in drafting the PAA.162 While he justified his 
narrow interpretation of intent by only looking at particular areas 
of the language, he neglected the bigger industry motivation 
that Congress preserved, as shown in the many amendments to 
extend the PAA.163 In substituting the court of appeals opinion 
for the intent of Congress, Judge Gorsuch leverages an angle 
to the preemption analysis for strengthening his rationale.164 
Nevertheless, he missed the mark in analyzing the preemption 
doctrine, which determined the outcome of his decision.165 The 
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Tenth Circuit claimed that the Supreme Court disfavors preemp-
tion, and that the text of the PAA “merely affords a federal forum 
when a nuclear incident is ‘assert[ed]’.”166 However, “[n]othing 
in this language speaks to what happens when a nuclear incident 
is alleged but unproven.”167 In addition to explicitly contradict-
ing the intent of Congress and misinterpreting preemption prin-
ciples, Cook also could widen the litigation gate and lower the 
threshold for bringing a nuclear liability claim to court. Notably, 
in deciding that the PAA is not a complete preemption statute, 
the opinion omitted any discussion of several cases that the 
defendants relied on in support of their preemption argument.168

The statutory terminology and nuclear labeling in the PAA 
contributed to the preemption misinterpretation.169 In its hold-
ing, the Tenth Circuit designated alleged but unproven “nuclear 
incidents” as “lesser nuclear occurrences” and stated, “it’s 
hard to conjure a reason why Congress would allow plaintiffs 
to recover for a full panoply of injuries in the event of a large 
nuclear incident but insist they get nothing for a lesser nuclear 
occurrence.”170 Likewise, the PAA does not independently 
define “occurrences,” “nuclear occurrences,” or “lesser nuclear 
occurrences.”171 There is historical fluctuation on broadening 
and narrowing technical terms in order to establish preemption 
interpretations. In acknowledging historical preemption con-
cerns presented in nuclear driven cases, the standards articulated 
by Hines and Rice, for example, were so broadly phrased that 
congressional intent to preempt could be found in any area of 
comprehensive federal legislation.172

3. Cook Opens Court Doors to Circumvent PAA
Should future courts confronting a state law face-off with 

the PAA choose to follow the reasoning of Cook, many state 
laws aimed at limiting or conditioning nuclear growth will pre-
vail in federal court.173 After Cook, anyone can sue a nuclear 
power plant without needing to satisfy the nuclear incident 
requirements outlined by the PAA. If plaintiffs prove they suf-
fered from a “nuclear incident,” they are entitled to relief under 
the PAA, subject to certain limitations provisions built in “to 
ensure that liabilities arising from large nuclear incidents don’t 
shutter the nuclear industry . . . .”174 However, if the plaintiffs 
cannot prove a “nuclear incident” under the PAA, but can prove 
some sort of “lesser occurrence” or “lesser state law nuisance,” 
they may proceed on their state law claims.175 Thus, plaintiffs 
can circumvent coverage fanned out by the PAA. There is now 
the likelihood that owners and operators could be individually 
charged with significant judgments without a cap—potentially 
in the billions of dollars—in favor of litigants who may not 
have suffered harms that Congress deemed significant enough to 
warrant compensation under the PAA.176 Even if plaintiffs were 
unsuccessful, without the framework of the PAA, such cases 
may sit in court for years in protracted, complex, and expensive 
litigation.177 It is clear that the authority under state tort law 
could lead to a better pay out.178 In examining the significant 
impacts Cook may have on judicial efficiency and the industry, 
the consequences should stimulate an amendment to the defini-
tion of a “nuclear incident.”179

B. The PAA Should Have Preempted State Tort 
Law in the Tenth Circuit

The Tenth Circuit’s decision conflicts with every other 
Circuit that has considered the preemptive nature of the PAA.180 
The question for the court hinged on the determination of 
whether the challenged state law is one that the federal law was 
intended to preempt.

In looking beyond the express language of federal statutes 
to determine whether Congress has occupied the field in which 
the state is attempting to regulate, whether a state law directly 
conflicts with federal law, or whether enforcement of the state 
law might frustrate federal purposes, the Tenth Circuit misstated 
this analysis. If the court looked to the pervasiveness of the 
regulating federal scheme, the federal interest at stake with the 
PAA, and the danger of frustrating federal goals in determining 
whether a challenged state law can stand, the majority would 
arrive at a different holding.

The PAA’s liability scheme mirrors the preemption doctrine, 
under which “the preemptive force of a statute is so extraordi-
nary” that normal state law claims are converted into federal 
claims for efficient and equitable resolutions.181 As the Court 
acknowledged in El Paso Natural Gas Co. v. Neztsosie, the PAA 
is analogous in its preemptive force to another federal legisla-
tive system under the Employee Retirement Income Security 
Act of 1974 (“ERISA”) and the Labor Management Relations 
Act.182 Moreover, the Tenth Circuit should have applied the 
analysis from Neztsosie to their decision in Cook.183 The Court 
in Neztsosie observed that the 1988 Amendments provide “clear 
indications of the congressional aims of speed and efficiency” in 
the resolution of claims.184 Federal legislative systems that create 
exclusive federal causes of action, such as ERISA and the PAA, 
are more appropriately analogues than the Class Action Fairness 
Act, which the Tenth Circuit cited by analogy in Cook.185

Congress intended for the federal government to regulate 
the safety aspects of the construction and operation of energy 
facilities and power plants.186 This rationale is consistent 
with Sixth and Seventh Circuit holdings and their assessment 
of intent. Those Circuits found that Congress did not wish to 
create a stand-alone federal tort for a public liability action.187 
The analysis provided that the substantive rules for decision in 
such action shall be derived from state law, which, despite its 
prior preemption concern, might encompass substantive issues 
like the requisite duty of care and the burden of proof for cau-
sation.188 Therefore, the vision was for state law to augment the 
federal regime substantively, not circumvent it.

1. The Supreme Court’s Role in the Tenth Circuit’s 
Preemption Analysis

The Tenth Circuit’s reliance on Silkwood v. Kerr-McGee189 
is incorrect. After examining both the preemption doctrine 
generally and its application in the nuclear field specifically, the 
opinion in Silkwood maintains distinguishable authority over 
the Cook decision.190 In Silkwood, the Court, voting 5-4, found 
that federal law did not impliedly preempt a $10 million dol-
lar punitive damages award against a nuclear power plant for 
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negligently allowing employee, Silkwood, to be contaminated 
with plutonium.191 While Silkwood held that Congress had no 
intention, when it amended the AEA of 1954, of forbidding the 
States to provide remedies for injuries from radiation. Congress 
did wish to protect the nuclear industry from frivolous claims 
that lacked scientific backing.192 Additionally, Silkwood was 
decided in 1984, four years before the 1988 Amendments to the 
PAA, which established the liability action as the new and sole 
federal cause of action.193 Thus, the Tenth Circuit needed to dis-
tinguish Cook from Silkwood since Cook possessed the elements 
for complete preemption.

The Supreme Court made clear that federal law completely 
occupies the field of nuclear safety and preempts state action in 
this area. Therefore, courts believed that federal law similarly 
dictates the duty a defendant owes to a plaintiff in a public 
liability action.194 Regarding radiation injuries in Silkwood, 
preemption should not be based on grounds “that the Federal 
Government has so completely occupied the field of safety” that 
state remedies are precluded.195 Instead the Court must deter-
mine if “there is an irreconcilable conflict between the federal 
and state standards,” or if the imposition of state standards 
for damages interferes with the purpose of the federal law.196 
However, it is unclear if there is a difference between occupying 
the field and conflicting between standards in this context. Thus, 
any liability action with significant federal ingredients satisfying 
preemption is consistent with the facts alleged to have occurred 
in Cook at the Rocky Flats Plant.

Despite the Supreme Court giving wide latitude to the states 
to regulate nuclear power within their borders and the signifi-
cance of Silkwood, the Cook decision establishes new parameters 
governing preemption in the energy field.197 For example, the 
Tenth Circuit erred when it downplayed its preemption analysis 
just because the defendants failed to invoke implied preemption 
doctrine and appeared to disclaim reliance on it.198 The Tenth 
Circuit also relied on the fact that because both companies 
deflected on conflict preemption principles by not addressing 
them, and the possibility of using preemption as an affirmative 
defense, that the defendants forfeited any application of pre-
emption.199 Regardless, just because the defendants appeared to 
relinquish the argument of preemption as an affirmative defense, 
should not mean that preemption did not exist in this case.200 
Unlike in Silkwood, state standards interfere with the purpose of 
the PAA in Cook.201 Therefore, the Tenth Circuit’s omission of a 
federal preemption argument is strongest when it hinges on the 
fact that the plaintiffs failed to meet the PAA criteria of being a 
nuclear incident.202 However, the Tenth Circuit did not rely on 
this as their justification.203

Even in circumstances outside of the nuclear incident arena, 
if any state regulation or law conflicts with a nationalized policy 
it may be preempted. In American Insurance Association v. 
Garamendi,204 the Supreme Court considered the constitution-
ality of a California law designed to help California Holocaust 
survivors collect on unpaid insurance claims from German 
insurance companies.205 Despite the absence of any clear state-
ment preempting state laws such as California’s, the Court found 

that the state law conflicted with national policy and “st[ood] in 
the way of federal, diplomatic objectives.”206

Additionally, the Tenth Circuit leveraged plain meaning to 
omit preemption considerations in Cook. The narrowly tailored 
definition of a “nuclear incident” contributed to Judge Gorsuch’s 
misinterpretation of preemption. As discussed above, the scope 
of compensable claims under the PAA is circumscribed by the 
Act’s definition of “nuclear incident” – i.e., “any occurrence . 
. . causing . . . bodily injury, sickness, death, or loss of or dam-
age to property arising out of or resulting from the radioactive, 
toxic, or other hazardous properties of nuclear material.”207 
As a matter of law and until the Cook case, the definition of 
“nuclear incident” established the threshold for asserting a com-
pensable injury from a release of radiation.208 A plaintiff who 
cannot demonstrate bodily injury or property damage as defined 
by the PAA cannot meet the prerequisites for a liability action, 
and thus cannot maintain any action for a radiation-related 
claim.209 Therefore, when the claim in Cook satisfied what the 
Tenth Circuit deemed as a “lesser nuclear occurrence,” the court 
argued that plaintiffs failed to meet the PAA criteria, and thus, 
eliminated a preemption argument.210 The ambiguity in the 
definition of the term “lesser nuclear occurrence” is a critical 
problem emerging from the Cook decision. Given the evolving 
nature of the nuclear industry, the definition permitting coverage 
under the PAA is too narrow and has contributed to the removal 
of the PAA authority and the unprecedented damage award.211 
Moving forward, courts should consider the definition of a 
nuclear incident more broadly when looking to apply PAA funds 
for liability coverage.

The Tenth Circuit should have never been able to justify 
reliance on state law for this matter. Radiation exposure and 
improper handling of nuclear waste has the same consequence in 
Colorado as in Florida or New York. The Tenth Circuit’s actions 
illustrate one of the reasons for federal preemption: the issue 
is too complex to place in the hands of applying varied state 
law causes of action.212 Whether or not courts could use state 
law causes of action and their own standard of care to regulate 
nuclear safety through huge monetary awards was the underly-
ing policy issue addressed by the Supreme Court in Silkwood. 
That was the “tension” the majority opinion found Congress 
allowed when it did not create a federal cause of action in 
the statute. The Cook verdict is exactly the evil feared by the 
Silkwood dissenters.213 While the Supreme Court’s analysis of 
preemption questions in Silkwood demonstrates a willingness to 
allow greater state regulation of the nuclear energy industry than 
that which had previously been permissible under the Northern 
States decision, there is a shift at the Circuit level to take back 
the federal rule when a nuclear incident is involved. As a result, 
Cook obscured both the basis for its own particular outcome, as 
well as the factors weighed by the Court in deciding preemption 
cases in the nuclear field in general.
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C. DestruCtive ConsequenCes for the nuClear 
inDustry anD JuDiCial effiCienCy

For the past several decades, a hiatus on building new 
nuclear-power plants stymied the nuclear industry.214 The rea-
sons for the halt in construction have included public outrage 
over the Three Mile Island meltdown, increasing regulation, 
and plant operators’ need to insure against a multitude of 
risks.215 Nuclear energy companies invested in this industry in 
reliance of the PAA’s thorough liability regime.216 The Tenth 
Circuit’s opinion enables communities and people to circum-
vent the PAA, with its punitive cap, and bring a claim under 
state tort law, which could be fatal to the industry. Companies 
already heavily invested in the nuclear market can do little 
to mitigate this new risk. And companies not yet invested in 
the United States nuclear market will be discouraged to par-
ticipate, invest, or further expand—a result precisely contrary 
to congressional and executive branch policy and intent.217 
Additionally, the Tenth Circuit’s decision threatens to destabi-
lize the global market for nuclear energy, which is an important 
component of the United States’ energy mix, particularly in 
light of climate change concerns. Not only does the decision 
put pressure on further investment in American nuclear facili-
ties, it also runs counter to internationally accepted nuclear 
liability standards.218 Companies are unwilling to participate 
in the nuclear market in countries where operator liability and 
minimum claim requirements do not exist.219 For example, 
India has not followed the international nuclear liability regu-
lations because its nuclear liability law provides, among other 
things, that operators may have a right of recourse against sup-
pliers for nuclear damages.220

The lack of liability regulation conflicts with the inter-
national norm of channeling all nuclear responsibility to the 
operator. And not surprisingly, the potential for nuclear sup-
plier liability in India has had the effect of discouraging many 
nuclear suppliers from engaging in the Indian nuclear market, 
inhibiting that market’s growth.221 Consequently, the Tenth 
Circuit’s decision to permit certain state tort claims for “lesser 
nuclear occurrences” could well introduce a similar market-
dampening effect into the United States that India experi-
enced.222 It unleashes potentially significant and uncertain 
liability from the constraints of the federal statute designed 
to curb it, discouraging domestic and foreign actors from 
participating in the market. In the process, the United States 
“could lose considerable influence over standards governing 
safety and waste management” and even a seat at the nuclear 
nonproliferation discussion table.223 The world may be unwill-
ing to move toward potentially safer designs. In addition to 
steering the private sector away from nuclear investment, the 
Cook decision widens the judicial door for more litigation.224 
Because of this newly created framework, the size of the ver-
dict, and future interpretations of the PAA’s preemptive effect 
(or lack thereof), legal analysis moving forward should distin-
guish Cook, and look to redefine the criteria of the PAA in line 
with international compensation conventions.

D. silver lining: JuDiCial Catastrophe stimulates 
paa amenDment

The Cook decision represents a significant departure from 
existing case law, which holds that allegations even potentially 
falling under the PAA preempted all state law claims based on 
harm allegedly caused by exposure to or contamination from 
radioactive materials.225 One positive aspect is that while the 
Tenth Circuit decision in Cook is preempted by federal law and 
generates grave consequences for the nuclear energy industry, it 
may ultimately stimulate an additional amendment to the PAA, 
as a means to regulate coverage of an industry that is rapidly 
modernizing. An amendment to the technical definitions and 
criteria within the PAA could ensure that a decision like Cook 
does not occur in the future. In amending the PAA,226 Congress 
was well aware that the PAA compensation system must operate 
as a consistent part of a larger federal framework governing the 
safe use of nuclear energy.227 Congress knew that “[n]umerous 
federal questions would necessarily arise in the course of litiga-
tion under this Act, and questions must be resolved consistently 
with the pervasive federal scheme.”228

The definition of a “nuclear incident,” as originally pro-
mulgated in the AEA, needs to be updated to conform to the 
related definition of “nuclear damage” in the Convention on 
Supplementary Compensation (CSC).229 That way, when there 
is a nuclear incident at a plant, a community may receive federal 
funds for the harm because the federal liability will cover even 
a nuclear occurrence, which is less than an incident. Further, 
Congress should adopt the report language clarifying that a 
“nuclear incident” under the framework of the PAA covers any 
release of radioactivity in excess of regulatory limits. Adopting 
a federal incident standard as the liability action standard of 
care harmonizes federal preemption with precedent. Ultimately, 
Congress should amend the PAA to completely preempt state 
law causes of action, but also to clarify that public liability under 
the PAA should apply to lesser “nuclear occurrences.” Such an 
amendment would close the loophole illustrated in Cook and 
help the PAA better achieve its goals.230 Adhering to the tech-
nical criteria of the CSC will strengthen United States nuclear 
safety credibility domestically and internationally.

The defendant’s duty is to comply with the federal incident 
definition standards through which the complete federal preemp-
tion of nuclear safety is effectuated.231 If the defining language 
and compensable criteria modifies in parallel fashion with the 
industry’s innovation, Congress’s scheme to provide coverage to 
the nuclear community will remain intact.

ConClusion

Given the denial of certiorari, the Tenth Circuit decision 
expands the scope of liability for nuclear power defendants in 
PAA cases, where the criteria for PAA coverage is not met, and 
allows plaintiffs to prevail under state tort law. However, the 
Tenth Circuit should have found plaintiff’s claims preempted by 
federal law for occupying the field of safety compensation and 
frustrating the federal purpose. And while the decision fosters an 
array of negative impacts to the nuclear industry, it precipitates 
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the need to address the technical definitions and criteria of the 
Price-Anderson Act. Upon amending the definition of a “nuclear 
incident,” pursuant to the language in the Convention of 

Supplementing Compensation, the PAA will resume the all-
encompassing role that Congress intended and prevent future 
judicial reliance on Cook. 

continued on page 38
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The Federal GovernmenT’s sovereiGn 
immuniTy under CerCla and iTs eFFeCTs on 
The hazardous WasTe Cleanup oF The disTriCT 
oF Columbia’s WashinGTon navy yard
Nicole J. Waxman*

The United States Supreme Court’s weakening of the 
waiver of federal sovereign immunity under the Com-
prehensive Environmental Response, Compensation and 

Liability Act (CERCLA or “the Act”) is preventing federally-
contaminated sites such as the Washington Navy Yard from 
being fully remediated. In 1998, the United States Environ-
mental Protection Agency (EPA) designated the Navy Yard—a 
property with a lengthy history of hazardous waste contamina-
tion—as a priority for cleanup pursuant to CERCLA.1 However, 
the hazardous waste currently contaminating the Navy Yard has 
not been remediated due to a lack of intra-governmental enforce-
ment. This inaction leaves the people who live and work near the 
Navy Yard exposed to hazardous waste, which can have very 
severe health consequences.2

The Navy Yard consists of 71.5 acres of land in Southeastern 
Washington, D.C. that was set aside on presidential order and 
officially opened in 1799 to serve as a naval shipbuilding and 
repair facility.3 The facility was re-designated as a Naval Gun 
Factory in 1886,4 and factory operation lasted until the 1940s.5 
Remediation of the Navy Yard’s hazardous waste contamination 
pursuant to CERCLA did not begin until 2016, which was eigh-
teen years after the Navy Yard was designated as a priority site 
for remediation efforts.6 The Washington Navy Yard is highly 
contaminated with toxic substances yet is located less than 
one mile from residential apartments, office buildings, and the 
Washington Nationals Baseball Stadium.7 CERCLA was passed by 
Congress to address this exact issue; however, the length of time which 
has passed without meaningful remediation of this site suggests that 
there are issues with the enforcement of CERCLA cleanup for govern-
ment actors.

Despite being listed on the NPL for twenty years, the Navy 
Yard remains contaminated and remediation measures have 
stalled.8 In comparison, it takes between thirteen and fifteen 
years on average to clean up a contaminated site.9 This delay 
may be due to the United States Navy’s 2011 proposal to take 
no remedial action on one of the many hazardous waste sites 
located within the Navy Yard. This no-action decision was based 
on a summary of potential human health risks from the lead con-
tamination at the site, but still allowed some residents, including 
children, to remain exposed.10

In 1980, Congress passed CERCLA to address the need to 
remediate, or clean up, hazardous waste sites across the coun-
try.11 CERCLA provides for strict, retroactive, and joint and 

several liability for any current or past owner or operator of a 
hazardous waste site, any person who arranged for the disposal 
of hazardous waste and any party who transported the hazardous 
waste.12 Joint and several liability means that one responsible 
party can be held liable for the full extent of the damages caused, 
even if some of the damage was caused by other parties.13 Under 
the CERCLA National Contingency Plan,14 the EPA is required 
to designate the most serious hazardous waste sites on a list 
known colloquially as the National Priorities List (NPL).15 A 
hazardous waste site is only eligible for federal funding if it is placed 
on the NPL.16

A potentially responsible party (PRP) can be held liable 
under CERCLA in one of two ways.17 First, a party can be liable 
under section 107(a) of the Act, which states that a party that 
incurred cleanup costs may sue the PRP to recover these costs.18 
These cases are typically brought by the EPA, which sues a PRP 
to recover the cost of the EPA’s cleanup of a hazardous waste 
site.19 Second, a PRP may sue another PRP for contribution 
toward the clean-up costs under section 113(f)(1).20

Federal sovereign immunity is a legal doctrine that prevents 
the federal government from being sued by citizens.21 The 
federal government can only be sued if a statute waives this 
sovereign immunity.22 A provision of CERCLA states that “each 
department, agency, and instrumentality of the United States 
(including the executive, legislative and judicial branches of 
the government)” shall be held as liable as any other party and 
thereby waives sovereign immunity.23 Historically, the Supreme 
Court has upheld the federal government’s liability for sites that 
it contaminates.24 The Navy is liable as an owner or operator, and 
according to the statute, does not have sovereign immunity.25 
The Supreme Court has held that holding the federal govern-
ment liable under CERCLA section 107 only when the govern-
ment owns or operates a facility where the release or threatened 
release occurs, is a reasonable interpretation of the statute.26 The 
Court’s narrow construction of federal liability under CERCLA 
prevents the federal government from being held liable to the 
full extent that a private party would be, namely as an arranger 
or transporter of hazardous waste.27

The Superfund Amendments and Reauthorization Act of 
1986 (SARA) left CERCLA’s waiver provision unchanged, 
but listed the provision under a “Federal Facilities” heading.28 
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This addition may be interpreted to only subject the federal 
government to liability for sites that it owns and operates, but 
not to sites that it regulates, such as “private parks or other 
private facilities.”29 As a result, the federal government’s 
liability—in comparison to the liability of private parties who 
may also liable as arrangers and transporters—is limited. The 
limited enforcement of federal liability under CERCLA has delayed 
the cleanup of the Washington Navy Yard, which is the only NPL 
site in the District of Columbia.30 As a past operator, the Navy 
is liable for cleanup of the Navy Yard under CERCLA §107(a) 

and therefore is responsible for full remediation costs—includ-
ing damages to natural resources—despite its status as a gov-
ernment actor.31

The weakening of the federal waiver of sovereign immunity 
has prevented citizen suits from being brought by those who 
may suffer from this dangerous contamination. To address this 
issue, the Supreme Court should reinforce CERCLA’s waiver 
of sovereign immunity, and therefore hold the Navy liable for 
cleaning up the Washington Navy Yard’s hazardous waste con-
tamination within a reasonable amount of time. 
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Recycling as a nation
Kate Juon*

“Reduce, reuse, and recycle” is a slogan that resonates 
throughout the world as the quintessential words 
that encapsulate the basis for sustainable waste 

management.1 Though the “Three Rs” originated in the United 
States,2 many other countries have more effectively applied the 
principles of the Three Rs within their own waste management 
systems.3 Even compared to countries that developed waste 
management systems much later,4 the United States continues 
to lag behind.5 For example, in South Korea, sustainable waste 
management is a top priority and requires all citizens to “reduce 
the generation of wastes to the maximum extent possible and [to 
treat] generated waste in an environmentally-friendly manner.”6 
Under this federal regulation, South Korea has not only created 
one set classification of waste and rules for all waste discharge 
and treatment, but it standardized responsibility for the national 
and local governments.7 South Korea’s Ministry of Environment 
plans, frames, supports, and implements this policy for the local 
governments.8 Could the United States be falling behind in its 
overall goal to reduce the amount of waste generated because 
waste management has been and continues to be a state or even 
city-mandated responsibility?

In the United States, the Resource Conservation and 
Recovery Act (RCRA) remains the only federal legislation 
requiring the Environmental Protection Agency (EPA) to create 
guidelines for solid waste disposal and regulations.9 Yet, RCRA 
only mentions recycling via a call to increase the federal pur-
chase of products made with recycling content.10 Without any 
mention of an enforcement mandate, the responsibility of creat-
ing policy and implementation of these policies are left to state 
and local governments like the District of Columbia (DC).11

With the passage of the Sustainable Solid Waste 
Management Amendment Act12 in 2014, D.C. has made some 
progress in advancing a more sufficient recycling program. 
Included in this Act is the implementation of a public list of 
recyclable materials and a compost collection program through-
out D.C., and the mandatory source separation of solid waste 
into three categories: recyclable materials, compostable materi-
als, and trash.13 Other provisions include the addition of many 
items to the recyclables list in January 2018,14 the nickel-a-bag 
tax,15 and the ban on the use of polystyrene or foam.16 D.C.’s 
Department of Public Works has even set goals to divert 80% 
of its waste by 2032.17 With ambitious goals to become the 
“healthiest, greenest, and most livable city in the United States” 
with a goal to zero waste, 18 D.C. has made improvements but 
there are still many challenges that the city faces before it can 
truly become “Zero Waste D.C.”

The majority of waste management policy focuses on post-
treatment of waste and less so on the actual generation of waste 
prior to disposal.19 Instead of focusing on creating a shared 

responsibility between governments and its citizens, D.C., and 
generally most cities in the United States, utilize an enforcement 
strategy that makes it easier or more desirable for citizens to 
recycle.20 For example, D.C. had failed in an attempt to encour-
age more recycling by replacing the thirty-two gallon bins with 
ones that are 50% larger.21 With varying lists of recyclable items 
across the United States, many residents “experiment” by put-
ting objects into the recycle bins, believing that it “could” be 
recycled.22 Since rules and community awareness varies consid-
erably state to state and even city to city, recycling is a confusing 
endeavor that many Americans find inconvenient and time-
consuming.23 Most people do not realize that non-recyclables 
actually contaminate recyclables and decreases the value of its 
recyclability.24 As a transient city, D.C.’s recyclable list does not 
even coincide with the lists of neighboring cities.25 With these 
differing lists, mistakes and confusion are more likely to occur 
in a city like D.C. where thousands are commuting from neigh-
boring counties like Fairfax and Arlington26 as the rules do not 
cross state or even city lines.

In countries like South Korea, however, recycling has 
become a habitual part of daily life and even welcomed by 
communities.27 The Wastes Control Act was created in 1986 to 
extend responsibility beyond local government28 and share the 
burden of waste management with all citizens.29 Essentially 
a polluter-pay system,30 all citizens are obligated to buy and 
strictly use the designated bags for each type of recyclables.31 
In addition, since 2013, citizens are now obligated to pay for 
food waste.32 This regulation has contributed to a 10% decrease 
in overall food waste in South Korea’s capital, Seoul, alone.33 
Today, Seoul has five factories that process food waste and turn 
it into animal feed.34 Additionally with biogas, a byproduct of 
food recycling, each plant can create enough renewable energy 
to meet about 90% of its electricity needs.35 Though a strict and 
rather intrusive system, South Korea’s “shared responsibility” 
system has enhanced the people’s outlook of waste management 
as well as broader environmental issues in the country.36 With 
the implementation of the Wastes Control Act, Korea has even 
seen the recycling rate increase from under 10% to 80%.37

Could the lack of a federal regulation be the fundamental 
reason that the United States is lagging in its ability to increase 
the impact of the Three Rs? And if so, would a system similar to 
Korea’s waste management system be welcomed in the United 
States? With states like Arizona facing resistance to even the 
nickel-a-bag tax,38 it is hard to imagine how a polluter-pay sys-
tem could work in a country that has, since its inception, prac-
ticed a more “make-it-easier” approach to recycling.39 However, 
what could be a potentially viable first step is to create a national 
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recyclable list that is adopted by all states. Many Americans do 
not make an effort to recycle because of the confusion of recy-
clable and non-recyclable items across state and even city lines as 
well as the inaccessibility, inconvenience, and time-consuming 
nature of a nonstandard and unstructured system that the United 

States continues to attempt to implement.40 With the United 
States not likely being receptive to a national fine-based system, 
nationwide awareness of what can and cannot be recycled would 
positively increase the overall recycling rate. 
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Wind PoWer and the LegaL ChaLLenges With 
nePa and the esa
Florianne Silvestri*

I. IntroductIon

The wind energy sector has emerged as a leading renew-
able energy source within the United States.1 Many 
states, including Ohio, have been developing projects 

that encourage the use of wind energy as a renewable source.2 
Typically, the wind energy sector will establish wind farms 
onshore or offshore.3 Many onshore wind farms have massive 
propellers called wind turbines that generate the wind power.4 
Each turbine has four basic parts: (1) “a rotor or blades (usually 
three per tower)[;]” (2) an “enclosure containing a drive train 
usually having a gearbox and a generator[;]” (3) “a tower which 
supports the rotor and the drive train[;]” and (4) “electronic 
equipment such as controls, ground support equipment, and grid 
interconnection equipment.”5

These towers with three rotating blades generate electrici-
ty.6 For onshore farms, these turbines vary in size with rotating 
blades and tower heights between fifty meters to ninety meters.7 
Because most blades and turbines today are sturdier, lengthier, 
and larger, they operate at more dependable wind speeds at 
higher altitudes, and thus generate more electricity because 
amount of land required is reduced, which results in cost savings 
with improved efficiency.8 These improvements could increase 
wind energy’s production by 67% more than previously installed 
turbines, regaining more than 700,000 square miles to be uti-
lized for wind energy.9

This paper focuses on the legal obstacles that wind energy 
developers may encounter with National Environmental Policy 
Act (NEPA) and the federal Endangered Species Act (ESA), 
and uses Ohio statutes as an example of how a developer may 
avoid or minimize such problems. Part II explores the wind 
power within the United States and its benefits and disadvan-
tages, and utilizes the Ohio administrative compliance process 
as a wind energy project case study. Part III examines NEPA and 
the federal ESA, and compares it to Ohio’s version of the ESA. 
Following this, Part IV evaluates the legal challenges that a wind 
power project, especially in Ohio, may experience with NEPA 
and the federal ESA.

II. WInd PoWer: HIstory and Its  
double-edged sWord

This section gives an overview of the industry of wind 
power in the United States and its advantages and disadvan-
tages. Furthermore, this section evaluates the history and growth 
of the wind industry in Ohio. Lastly, this section outlines the 
administrative compliance process in Ohio for a wind developer 
to establish a renewable energy plant.

a. Wind PoWer in the United states

Wind power has greatly expanded across the United States 
during the twenty-first century.10 An average of 20 million 
Americans now power their homes with wind energy, and around 
forty-one states, Guam, and Puerto Rico have implemented 
“utility-scale wind energy projects.”11 As of January 2018, the 
wind industry within the United States has installed enough 
wind turbines to generate the ability of 89,077 megawatts of 
electricity for 26 million American households.12

Presently, across Puerto Rico, Guam, and forty-one other 
states in the United States, more than 52,000 wind turbines are 
functioning.13 Internationally, almost two hundred countries, pre-
viously including the United States, have entered into an interna-
tional climate change agreement, focused on renewable energy.14

Behind China, the United States is the world’s second lead-
ing wind energy market generating electricity.15 Wind power 
has become cheaper and more competitive.16 The cost for wind 
power has continuously decreased since 1980 while the total 
facility of wind energy in the U.S. has increased.17

The significant wind energy producers are General Electric 
and Vestas, which covered 85% of the U.S. market in 2016.18 
Wind energy is the “third-largest source of U.S. electric-gen-
erating capacity additions” after solar power and natural gas.19 
Over the last decade, wind energy has provided for an additional 
31% of all new generation capability, illustrating wind power as 
a frontrunner in the renewable energy resource market.20

B. advantages and disadvantages

The utilization of wind power as a renewable energy source 
includes many advantages for the United States. First, the U.S. 
wind power industry employed “102,500 full-time equivalent 
(FTE) jobs” related to the strategy, development, and imple-
mentation of wind power ventures within the United States.21 In 
2016 alone, the wind industry added 15,000 jobs.22 Wind farm 
projects have also contributed economic benefits to the commu-
nities around the wind farm projects.23 Local and state govern-
ment may also benefit from sales and income tax from new wind 
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farm projects’ construction as well as real estate tax from new 
project equipment.24

Moreover, wind farm projects provide income to lower 
socioeconomic areas with royalty payments or leases to land-
owners.25 When wind farm projects use leased lands or lands 
involving royalty fees to the landowners, the landowners 
receive additional income and have the opportunity to remain 
on their own land to continue their daily activities, such as 
farming and ranching.26 Overall, the U.S. wind energy industry 
has paid landowners $245 million for annual lease payments.27 
Wind farm projects also allow different uses for the land like 
as habitats for wildlife, grazing for livestock, and recreational 
activities.28

Additionally, the wind energy initiative has significantly 
reduced our dependency on fossil fuels and saved 87 billion gal-
lons of water from Americans’ consumption.29 As wind power 
had been effective to reduce the United States’ dependence on 
water consumption, wind power has become a part of the diver-
sification of different renewable sources that generate electrici-
ty.30 Wind power can contribute a significant part to Americans’ 
energy conservation and needs.31

Also, wind power can assist states that have renewable 
portfolio standards to achieve their targets for renewable sources 
generating electricity.32 As a limitless resource, wind power 
utilizes no fuel33 and generates neither greenhouse gases nor air 
pollution.34 Wind energy projects also do not include any solid 
or hazardous waste.35 Other types of non-renewable energy, like 
coal, produce grave waste disposal problems while generating 
electricity.36

Wind power includes its disadvantages as well. Wind does 
not correlate with human consumption for energy.37 Instead, 
wind power depends on atmospheric conditions, it varies with 
speed and accessibility, and it cannot be stored for latter usage.38 
As the wind energy industry develops better turbine design and 
controls for electricity, various wind farms’ speeds largely deter-
mine the farms’ costs,39 and sites may vary.40

Other concerns for wind power involve “a man-made 
plague” within communities, dividing various habitats, dev-
astating ecosystems, and negatively affecting wild birds.41 
Opponents complain about the aesthetic impact of wind farms.42 
The wind turbines may also provide “interference with commu-
nications, shadow flicker, the noise produced by rotating blades, 
effect on hunting and other forms of recreation, health effects 
of low-frequency sound, impact on aircraft communications, 
radar navigation and surveillance systems, safety issues and ice 
throws from the blades of turbines.”43 Many bird and bat deaths 
resulting from collisions with the wind energy farms have been 
documented as well.44

While wind power has shortcomings on various levels, it 
is important to realize that while these difficulties exist, wind 
energy is renewable and has many positive attributes that may 
outweigh the problems.

C. Wind Power in Ohio

The state of Ohio joined the renewable energy initiative as 
the twenty-seventh state on July 31, 2008, when the legislature 
passed a renewable portfolio standard within Ohio Revised 
Code 4928.64.45 This renewable portfolio standard mandated 
that Ohio generate 12.5% of its energy from renewable sources, 
including wind power, by 2026.46 Even though this progress 
was halted in 2014 when Ohio Governor John Kasich signed 
Senate Bill 310, which froze the renewable portfolio standard 
until 2017, Governor Kasich vetoed to continue the freeze in 
December 2016.47

Despite this initial setback, the wind power industry in Ohio 
has provided between two thousand to three thousand employ-
ment opportunities for Ohio residents.48 Additionally, the wind 
power industry has given landowners in Ohio between $1 mil-
lion to $5 million in annual lease payments for wind power proj-
ects.49 Therefore, even though the renewable portfolio standard 
did not increase between 2014 and 2017, wind energy continues 
to develop as a renewable energy source for electricity.

D. Ohio Administrative Compliance Process

The standard application for a wind power plant within 
Ohio starts with the Ohio Power Siting Board (“OPSB” or “the 
Board”), which was created in 1972.50 Ohio Revised Code § 
4906 outlines the powers of the OPSB.51 The Board’s purpose 
focuses on encouraging energy source strategies that support the 
implementation of energy capability and transmission function-
alities in Ohio, incentivizing Ohio’s economy, and conserving 
land utilization and the environment.52 Wind energy projects in 
Ohio cannot go forward absent OPSB’s approval.53

The Board includes eleven members, seven with voting 
power and four without voting power.54 The chairperson of 
the Public Utilities Commission performs as chairperson of 
the Board.55 Directors from the Department of Agriculture, 
Health, Natural Resources, Development Services Agency, and 
Environmental Protection Agency, and a public person as an 
engineer and a governor’s appointee from the Ohio Consumers’ 
Counsel’s nominees are the other six voting members.56 Two 
state House Representatives and two Senators encompass the 
last four non-voting members.57

The OPSB requires any serious utility developer, involving 
a wind energy producer as an “economically significant wind 
farm,” to apply for a “certificate of environmental compatibility 
and public need.”58 An “economically significant wind farm” 
includes wind turbines and other infrastructures that contain a 
“single interconnection to the electric grid” and would be con-
structed, including the ability, to operate at a total capability 
between five to fifty megawatts.59

The wind energy developer is required to provide a pre-
application letter to the OPSB fifteen days before a public infor-
mational meeting occurs.60 A public informational meeting must 
occur before the wind energy developer applies for a certificate 
with the OPSB.61 The developer utilizes this meeting as a chance 
to provide information about its anticipated application with the 
OPSB and to receive public feedback.62 When the wind energy 
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developer meets the pre-application requirements, the wind 
energy developer submits the application with the OPSB, which 
has sixty days to review the application.63 During this process, 
the OPSB staff request other involved parties’ and agencies’ 
comments to provide a recommendation to the OPSB.64 If the 
OPSB approves the application, the OPSB provides a letter of 
completeness to the application.65 If the OPSB rejects the appli-
cation, the OPSB addresses the application’s incompleteness 
with the wind developer.66

Upon approval, the wind energy developer complies 
with appropriate notification of the accepted and completed 
application,67 it pays filing and other associated fees,68 and 
the OPSB sets an official filing deadline with additional pub-
lic and adjudicatory hearing dates.69 The local public hearing 
addresses the immediate community’s concerns about the wind 
developer’s application and is considered within the OPSB’s 
official record during the decision making process.70 The public 
provides sworn statements at the local public hearing that a court 
reporter transcribes, including exhibits and the public’s sworn 
commentary and testimony.71

The adjudicatory hearing under an administrative law judge 
presents the involved parties in the application the opportunity 
to cross-examine witnesses and submit previously filed sworn 
testimony.72 However, a participant may not be included in both 
types of hearings,73 and an intervener, an individual that engages 
in the evidentiary hearing with either cross-examination or fil-
ing sworn testimony,74 may withdraw to allow another person 
to testify and advocate on its behalf at the local public hearing.75

Within fifteen days of the OPSB’s acceptance of the wind 
developer’s application, the first public notice of the applicant’s 
filing is required to be posted.76 Within the duration of sixty to 
ninety days, the OPSB starts the local public and evidentiary 
hearings.77 The OPSB staff will provide a report within fifteen 
days before the local public hearing to the OPSB.78 Another pub-
lic notice is then required to be posted within the period of seven 
to twenty one days before the local public hearing as well.79

The local public hearing occurs near the proposed site for 
the wind developer.80 The evidentiary hearing ensues at the 
offices of the OPSB.81 When the local public and evidentiary 
hearings finish, the involved parties may file briefs or provide 
closing remarks.82 Within ninety days after the hearings are 
completed, the administrative law judge prepares a proposed 
decision on the wind developer’s application and project and 
submits it to the OPSB.83 The OPSB considers the draft proposi-
tions at their monthly meetings.84

Based upon the administrative law judge’s proposed deci-
sion, the local public and evidentiary hearings, and the OPSB’s 
investigation, the OPSB decides whether or not to issue the 
applicant’s certificate to permit construction.85 Upon the 
Board’s issued decision, the applicant may appeal the OPSB’s 
decision within thirty days for a rehearing.86 After the appeal is 
filed, the OPSB has thirty days from the filing date of the appeal 
to decide.87 If the OPSB denies the certificate’s issuance again, 
the applicant may appeal to the Ohio Supreme Court within 
sixty days.88

Currently, the Ohio Power Sitting Board has approved 
the wind power plant projects Greenwich, Black Fork, Scioto 
Ridge, Buckeye I and II, and Hardin and Northwest Ohio are 
under construction.89 Timber Road I, II, and III, Hog Creek I and 
II, and Blue Creek has operational sites, and the application for 
Icebreaker in Lake Erie and Republic Wind are pending stage 
as of February 5, 2018.90 Therefore, as the renewable portfolio 
standard has been re-evaluated and allowed to move forward, 
Ohio will continue to develop and produce wind energy.91

III. NEPA ANd thE ENdANgErEd SPEcIES ActS

The following section addresses NEPA and the federal ESA, 
in which both acts have been utilized separately and together to 
challenge wind power projects’ development. Ohio has its own 
state version of the ESA as well that the paper compares, and a 
wind developer in Ohio should have awareness of all both fed-
eral laws and Ohio’s version of the ESA.

A. The NATioNAl eNviroNmeNTAl Policy AcT

The federal National Environmental Policy Act (“NEPA”) 
also influences any wind energy implementation efforts that 
include “federal action significantly affecting the quality of 
the human environment.”92 NEPA was passed in 1969, and 
the Council of Environmental Quality within the President’s 
Executive Office oversees NEPA compliance.93 NEPA focuses 
on the implementation of a federal policy that advocated for 
more productivity and harmony among humans and the sur-
rounding environment.94 NEPA takes a procedural approach to 
reinforce that federal agencies provide a “hard look” at their 
actions and the resulting environmental results.95 Importantly, 
a failure to comply with NEPA can result in a lawsuit that halts 
the proposed federal action until compliance is accomplished.96 
A private individual may bring a lawsuit against a federal 
agency, in which he or she has alleged that the agency has vio-
lated NEPA, for judicial review pursuant to the Administrative 
Procedure Act after the private individual has pursued neces-
sary administrative appeals.97

As a federal agency engages in any major federal action that 
significantly affects the human environment’s quality, NEPA 
requires that the federal action perform an environmental impact 
statement (“EIS”).98 An EIS addresses:

(i) the environmental impact of the proposed action,

(ii) any adverse environmental affects which cannot be 
avoided should the proposal be implemented,

(iii) [reasonable range of] alternatives to the proposed 
action,

(iv) the relationship between local short-term uses of 
man’s environment and the maintenance and enhance-
ment of long-term productivity, and
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(v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed 
action should it be implemented.99

A major federal action may involve an agency’s latest or 
re-visited rules, regulations, plans, policies, or procedures.100 
The federal agency begins the EIS process by placing a Notice 
of Intent in the Federal Register notifying the public about the 
agency’s analysis and the process, in which the public may pro-
vide its input.101 The Notice of Intent allows the federal agency 
and the public to decide on the concerns and potential options 
to be in the EIS.102 The draft EIS allows for the public’s com-
mentary for at least forty-five days.103 The federal agency then 
considers all the public commentary and may analyze further.104

Then, the final EIS is placed within the Federal Register, 
including the federal agency’s replies to the public com-
mentary.105 The federal agency waits at least thirty days until 
it concludes with a final decision on its action, except when 
the agency adds the thirty days alongside a formal internal 
appeals process.106 After the federal agency places a Notice 
of Availability in the Federal Register with the accessibility to 
the draft and final EIS for the public, the federal agency then 
issues its Record of Decision that includes a rationale of the 
agency’s conclusion, a description of the agency’s deliberated 
alternatives, and the agency’s strategy for monitoring and miti-
gation.107 Sometimes, a supplemental EIS may be required when 
substantial fluctuations occur with the federal agency’s action 
that are germane to the apprehension regarding the environ-
ment, or when new significant events or material related to the 
environmental impacts affect the federal agency’s actions.108 If a 
supplement EIS is needed, the federal agency follows the same 
process for a draft or final EIS.109

A federal agency may choose to prepare an “Environmental 
Assessment” (“EA”) to determine whether an EIS is neces-
sary.110 Less extensive than a full-blown EIS, an EA evaluates 
with appropriate investigation and evidence whether an EIS 
should be prepared depending on the federal agency’s action.111 
Within its evaluation, the EA examines if a federal action has the 
possibility to produce significant impacts on the environment.112 
The EA contains an explanation for the proposal, “alternative 
[courses of action for any proposal which involves unresolved 
conflicts concerning alternative uses of available resources,] the 
environmental impacts of the proposed action and the alterna-
tives, and a listing of agencies and persons consulted.”113

If a federal agency concludes that the federal action will 
not significantly affect the environment, and the federal agency 
determines an EIS is not needed, the federal agency releases a 
“Finding of No Significant Impact” (“FONSI”).114 A FONSI 
explains the agency’s rationale for its conclusion that no signifi-
cant effects would result from the action.115 However, if the EA 
illustrates that the proposal would have significant environmen-
tal effects, the agency would create an EIS.116

A federal agency’s action may be excluded categorically 
under NEPA. To qualify for this type of exclusion, the federal 
agency’s action falls into a category that does “not individually 

or cumulatively have a significant effect on the human environ-
ment and which have been found to have no such effect” within 
an agency’s NEPA application regulations.117 Although an agen-
cy’s action may be considered as a categorical exclusion, when 
“extraordinary circumstances” occur, an agency is required to 
prepare an EA or EIS.118 This action may significantly impact 
the environment, even as a categorical exclusion, under emer-
gency circumstances.119

Sometimes, a federal action may include a state or private 
action that a federal agency funds, approves, or causes.120 When 
this federalization of the state or private action occurs, the action 
is subject to NEPA.121 For example, when a federal permit is 
issued to a private or state project that would constitute a fed-
eral action falling under the realm of NEPA.122 Therefore, wind 
developer as a private actor may fall under the realm of NEPA.

B. The Endangered Species Act (“ESA”)
The Endangered Species Act (16 U.S.C. §§ 1531 et seq.) 

passed in 1973 and significantly impacted the wind energy 
implementation within the United States.123 The ESA gov-
erns the federal agencies and departments that safeguard the 
ecosystems and protects threatened and endangered species, 
including their critical habitats.124 The U.S. National Oceanic 
and Atmospheric Administration Fisheries Services (previ-
ously known as the National Marine Fisheries Service) in the 
Department of Commerce and U.S. the Fish & Wild Service 
(“FWS”) within the Department of the Interior regulate under 
this Act.125

The ESA provides procedural and substantive protection 
for species designated as endangered or threatened under the 
ESA.126 An important part of the ESA that a wind developer 
should consider is Section 9, which prohibits anyone, including 
a wind developer, from the “taking” of listed species on public 
and private land.127 Section 9 and what constitutes a “taking” is 
addressed later in more detail.

However, a wind developer should first understand that 
Section 4 of the ESA governs the listing of the species as 
endangered or threatened.128 An endangered species is consid-
ered “likely to become extinct throughout all or a large portion 
of their range.”129 However, a threatened species is “likely to 
become endangered in the near future.”130 The listing is on 
the mere basis of science, not economics.131 If the FWS or the 
NOAA Fisheries is considering a species for listing, a notice 
is published with the Federal Register with supportive studies 
and an explanation.132 Within one year, the FWS or the NOAA 
Fisheries evaluates whether the species should be listed, and if 
so, publishes a notice in the Federal Register.133 After 30 days, 
the listing is operative.134

A private individual may petition the agency, i.e. FWS or 
NOAA Fisheries, to add a species, and the agency may respond 
within 90 days.135 If the individual’s petition is considered, 
then the agency would perform more exploration and a status 
review.136 Within one year when the agency received the petition, 
the agency would determine whether the listing is justified.137 If 
the agency fails to make a determination, then the Act provides 

224813_AU_SDLP_Spg-Sum18.indd   21 10/18/18   1:53 PM



22 Sustainable Development Law & Policy

private individuals to bring a lawsuit to require the agency to 
meet the deadlines and that the species obtains safeguarding.138

The ESA also permits the Secretary to designate critical 
habitats of a threatened or endangered species.139 A critical habi-
tat is a location “with particular physical or biological features 
essential to a listed species that may require special management 
and protection if the species is to survive and recover.”140 The 
Secretary has vast discretion to evaluate the critical habitat’s 
designation to “the maximum extent prudent”141 with the “best 
scientific and commercial data available.”142 A decision is not 
considered as prudent as (1) human action or a taking threatens 
the species and the critical habitat may escalate the threat to 
the species, or (2) the Secretary’s designation does not benefit 
the species.143 The FWS or the NOAA Fisheries may decline 
a location for a critical habitat, where the exclusion’s benefits 
outweigh the area designation’s advantages, unless the exclu-
sion would eliminate the species.144 Public feedback is involved 
in public hearings and commentary.145 Once a critical habitat 
is created with anticipated territory, the agency places it in the 
Federal Register.146 With public feedback, the agency then final-
izes the critical habitat’s territory, and critical habitats come into 
play with federal agencies.147

Section 7(a)(2) forbids a federal action that may adversely 
modify a critical habitat or may jeopardize the continued exis-
tence of a listed species.148 A federal action incorporates agency 
action and private actions that a federal agency funds, permits, 
or performs; therefore, for both types of actions, the agency 
is required to engage with the FWS or the NOAA Fisheries to 
reinforce that the action only minimally harms the protected spe-
cies and not adversely modify or terminate its critical habitat.149 
The ESA mandates formal consultation when the action “‘may 
affect’” a critical habitat or listed species.150 Once a formal con-
sultation is triggered, the FWS or the NOAA Fisheries creates 
a biological opinion that evaluates the action’s possible effects 
to the listed species and advises procedures that an agency may 
implement if the action, including the “cumulative effects[,]”151 
is “likely to jeopardize the continued existence” or “result in the 
destruction or adverse modification of the critical habitat” of the 
listed species.152

However, even if a federal agencies’ action may influence 
a critical habitat or a listed species, a formal consultation may 
be preventable when a federal agency starts an informal con-
sultation with the FWS153 or NOAA Fisheries.154 The agency 
participates with FWS or NOAA Fisheries to develop changes to 
the action or “‘reasonable and prudent alternatives’” to prevent 
“jeopardizing a listed species or adversely modifying a species’ 
final critical habitat.”155 If the agency has the ability to perform 
the action without adverse effect to listed species or critical 
habitats, the consultation process ends.156 If the consultation 
determines otherwise, then a formal consultation is triggered.157

Section 9 of the ESA prohibits anyone from “taking” a 
member of a listed species.158 A “take” comprises of an action 
“to harass, harm, pursue, hunt shoot wound kill, trap, capture, 
or collect or to attempt to engage in any such conduct.”159 A 
take includes directly hurting the listed animals or damaging the 

habitat “that may indirectly cause death or injury by disrupting 
feeding, breeding, or other essential behavior patterns.”160 This 
section of the ESA is particularly important as discussed later 
regarding wind power developer and their projects.

However, the FWSs may issue an incidental take permit 
(“ITP”) pursuant to Section 10(a)(2) of the ESA to permit a 
government or private individual’s activity that would inciden-
tally take a protected species.161 The permit would be granted 
because the activity’s taking is necessarily incidental and not the 
activity’s main objective.162 If a private individual performs the 
activity that incidentally results in a taking, the ESA mandates 
that an ITP must have a habitat conservation plan (“HCP”) 
accompanying the ITP’s application.163 Public comments are 
allowed on both the HCP and the ITP.164 An HCP imposes 
minimization and mitigation measures for the activity involv-
ing the affected species before the FWS issues the ITP.165 An 
HCP permits expansion when an HCP identifies “with scientific 
credibility that the impacts of proposed habitat changes are 
minimized to the ‘maximum extent practicable’ and that the take 
will not reduce the likelihood that the species will survive and 
recover.”166 Having a HCP implemented reduces the likelihood 
that the private individual would encounter liability or further 
imposed measures.167

Finally, Section 11 outlines the criminal and civil penalties 
for those who violate the ESA.168 The ESA also provides a citi-
zen suit provision, in which an individual may bring a lawsuit 
against any individual or entity who violates the ESA or against 
the Secretary of Interior for failure to comply with a discrete 
mandatory duty.169 An individual must provide a 60-day notice 
of intent before initiating the citizen suit.170 Section 11(e) also 
permits the government to enforce compliance with the ESA as 
well.171 The following section examines Ohio’s version of the 
ESA and the protection that Ohio provides for the listed species.

C. Ohio’s Endangered Species Act

Some states have enacted their own endangered species 
laws.172 Ohio has provided state level protection to species 
located within the state of Ohio that face extinction. Ohio essen-
tially prevents anyone from taking both federal and state listed 
species, with a few exceptions, and punishes violators with a 
misdemeanor.173 Ohio Revised Code § 1531.25 provides statu-
tory authority to the “chief of the division of wildlife” to regulate 
and approve governing law that limits the “taking or possession 
of native wildlife,” including eggs or offspring that the authorita-
tive figure considers as threatened on a state scale.174 The revised 
code also addresses that the authority bestowed to the “chief” 
includes naming endangered species, including fish and wildlife, 
pursuant to Section 4 of the Endangered Species Act.175 These 
endangered species would either be natural to Ohio, migrate, or 
“are otherwise reasonably likely to occur” within Ohio.176 The 
code allows for the taking of threatened species on the state level 
for science, education, zoology, and propagation for the species’ 
preservation purposes with the “chief [‘s]” written permits.177 
The code also acknowledges that the Ohio law would not inter-
fere with the federal law regarding the limitations on taking or 
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possession of species under the federal ESA for science, educa-
tion, zoology, and preservation for species pursuant to a federal 
license or permit.178 Should a violation occur under this section, 
the individual is guilty of a first degree misdemeanor.179

Having this law as a base line, the Ohio Administrative 
Code Chapter 1501:31-23-01 lists the designated as endan-
gered natural species and subspecies for wild animals in accor-
dance with Ohio Revised Code §1531.25.180 This chapter also 
addresses the illegality of taking, moving, proposing to retail, 
retailing, or retaining the wild animals without a prior written 
permit unless the wild animals are collected under subsection 
B or acquired outside of the state and propagated for preserva-
tion.181 Moreover, the chapter outlines when a written permit 
may be provided when an individual desires to engage with the 
endangered wild animals for science, zoology, education, or 
propagation purposes and the lengthy process and requirements 
they entail.182 Finally, Ohio Administrative Code Chapter § 
1501:31-23-02 lists the designated natural species and subspe-
cies of wild animals as threatened.183

IV. The LegaL ChaLLenges wITh federaL  
esa and nePa

Wind power plants may encounter certain legal challenges, 
particularly with NEPA and ESA compliance. Cases in Ohio and 
other jurisdictions present examples of such obstacles that a wind 
power plant, especially in Ohio, may experience with NEPA 
and/or ESA. These cases also indicate how a wind developer can 
avoid or minimize NEPA and ESA difficulties. Particularly, a 
wind developer looking to develop a project in Ohio should also 
be aware that Ohio has its own version of the ESA that must be 
complied with.184 However, Ohio’s version of the ESA has not 
been present in much litigation.185

An Ohio case, Union Neighbors United, Inc., v. Jewell, 
illustrates how a private wind developer can trigger NEPA com-
pliance issues by obtaining an incidental take permit in order to 
avoid ESA Section 9 liability.186 Buckeye Wind Energy, LLC 
(“Buckeye”) consulted with the FWS and Ohio Department 
of Natural Resources Division of Wildlife (“Department”) to 
evaluate the project’s effect on the wildlife on the plan’s site.187 
Buckeye complied with pre-construction field analysis, and the 
FWS provided a notice of intent to conduct an evaluation period 
on the plan and solicited public comments.188 Buckeye and the 
FWS collaborated on the HCP, and Buckeye applied for the issu-
ance of an ITP to avoid Section 9 liability under the ESA.189 The 
FWS then issued a final EIS and HCP.190

Subsequently, Union Neighbors United, Inc., a third party, 
proposed that the FWS evaluate another alternative during the 
final EIS’s public comments’ period.191 They suggested to exam-
ine whether a cut-in speed for 6.5 m/s would be another alterna-
tive within the HCP to reduce the number of bats’ deaths.192 The 
FWS did not follow Union Neighbor’s United’s proposal and 
issued the ITP to Buckeye with its Record of Decision and its 
Statement of Findings.193

Union Neighbors United consequently filed a lawsuit.194 
The lawsuit alleged the FWS’s issuance of the ITP was 

“arbitrary, capricious, an abuse of discretion, and otherwise 
not in accordance with law under NEPA and the ESA.”195 As 
a result, Buckeye intervened into the lawsuit.196 The District 
Court affirmed Buckeye’s and the defendants’ motions for sum-
mary judgment holding that the Service complied with the ESA’s 
conditions for the ITP and NEPA’s requirement for reasonable 
alternatives.197

Union Neighbors United then appealed to the D.C. Circuit 
Court of Appeals.198 The Court of Appeals examined the FWS’s 
alternatives, and concluded that the alternatives stated “reflect 
‘a need to ensure that take of Indiana Bats is avoided and mini-
mized to the maximum extent practicable and to ensure that the 
impact of any remaining take is fully mitigated’ and ‘to protect 
the habitat of Indiana bats.’”199

While the court reviewed the alternatives, the court 
acknowledged that the FWS “did not consider any reasonable 
alternative that would be economically feasible while taking 
fewer bats than Buckeye’s proposal.200 The only other alterna-
tive that the Service evaluated to take fewer bats was not . . . 
economically feasible[.]”201 The FWS should have known that 
other alternatives, like Union Neighbors United’s, were “eco-
nomically viable” and been awareness these other proposals 
where fewer bats would be taken.202

The court concluded that the FWS did not examine “a 
reasonable range of alternatives” in the draft or final EIS, 
including Union Neighbors’ proposal for the usage of a “cut-in 
speed higher than 6.0 m/s,” when the FWS granted the ITP to 
Buckeye.203 Therefore, the Service’s decision was “arbitrary and 
capricious” and violated NEPA.204

However, Union Neighbors United did not prevail on 
their ESA claim.205 The Court of Appeals determined that 
that the FWS’s interpretation of “impacts” under ESA was 
“persuasive.”206 The court examined the definition of impact 
and concluded that “impacts” was defined as “the effect of the 
taking on the species as a whole, which necessarily includes 
population and subpopulations.”207 The court also evaluated 
legislative history and the FWS’s interpretation as well.208 
FWS’s interpretation and the legislative history, the court 
defined term “impacts” as “the populations or subpopulations 
of the species as a whole, rather than the discrete number of 
individual members of the species.”209

Finally, the court agreed with the Department’s interpretation 
of “minimization and mitigation” towards the taking’s impacts 
and was not “arbitrary or capricious.”210 Union Neighbors 
United addressed concerns about the “the interplay between the 
phrases ‘to the maximum extent practicable’ and ‘minimize and 
mitigate such impacts.’”211 Union Neighbors United argued that 
the former phrase acted independently from the latter phrase. 
212 However, the court determined through their evaluation of 
the ESA that the FWS’s interpretation was paralleled with the 
court’s conclusion213 and considered the FWS’s findings and 
Buckeye’s mitigation measures.214 The court believed the FWS 
had appropriately concluded, “[I]f combined minimization 
and mitigation fully offset the take, it [did] not matter whether 
Buckeye could do more; Buckeye had already satisfied what 
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[was] required under the ESA.”215 Therefore, the court did not 
consider the FWS’s findings as “arbitrary or capricious.”216

Consequently, the D.C. Court of Appeals held that the FWS 
complied with the ESA, but not NEPA.217 This case illustrated 
that Buckeye’s seeking approval for an ITP assisted Buckeye to 
avoid a “take” pursuant to the ESA.218 Since the ITP mandated 
federal approval, the federal action triggered NEPA.219 But 
as the FWS did not fully comply with NEPA, the project was 
stopped.220 The case also demonstrated how Union Neighbors 
United utilized both statutes to act as checks on Buckeye’s wind 
plan project.221

Sierra Club v. Kenna shows how a private wind developer’s 
choice to seek a right-of-way access on federal land when it also 
had the option of a private road gave rise to challenges under the 
ESA and NEPA.222 North Sky River Energy (“NSRE”) applied 
for a right-of-way over federal property with the Bureau of Land 
Management (“BLM”) to construct a service road for the wind 
development project and “underground power transmission lines 
and power optic communications lines.”223 Consequently, BLM 
performed an EA for the service road and found that its review 
should be limited to the environmental effects of the service 
road since the wind development project and the service road 
plan were separate entities.224 Its EA concluded with a finding 
of no significant impact (“FONSI”).225 Because of the EA and 
the FONSI, BLM issued the right-of-way since the service road 
would produce a smaller environmental impact than the utili-
zation of private land to gain entry to the wind development 
project.226 Essentially, BLM examined that even if BLM did not 
grant the right-of-way, the wind project also had the option of a 
private road to gain entry to the wind development project.227

The Plaintiffs, Sierra Club and other environmental organi-
zations, brought suit to challenge BLM’s decision granting the 
right-of-way, and NSRE intervened as a defendant.228 Plaintiffs 
pleaded that the BLM’s decision violated NEPA and ESA.229 
Plaintiffs alleged that the route over the private land option 
would not be a feasible alternative because NSRE would have 
to acquire access from a significant number of private landown-
ers.230 Therefore, the United States District Court for the Eastern 
District of California examined whether BLM’s decision was 
invalid that the wind development project and the service road 
were not interconnected, requiring a larger environmental evalu-
ation under the ESA and NEPA.231

First, pursuant to the ESA claim, the court examined 
whether BLM could identify support that the service road pro-
vided “some benefit” to BLM’s intentions separate from assist-
ing the wind development project, in which BLM’s decision 
would be “reasonable” to allow NSRE to construct the service 
road with NSRE’s monetary support.232 The court acknowl-
edged that BLM demonstrated “some benefits” that supported 
BLM’s intentions separate from the development or assistance 
to the wind project.233 BLM’s intentions were for the public’s 
benefits at no additional cost to the public.234

Essentially, the court concluded that BLM illustrated the 
wind development project was “not the ‘but for’ cause” for the 
service road since other benefits were considered.235 BLM only 

had to demonstrate that the administrative record contained evi-
dence that demonstrated that service road “was not the ‘but for’ 
cause” of the wind development project.236 Since this analysis is 
intertwined with the Plaintiffs’ NEPA claim, the court presented 
its more detailed rationale there.237 Consequently, its decision 
that the service road and the wind development project were not 
interconnected, was not considered as “arbitrary, capricious, or 
contrary to law.”238 Based upon this conclusion, the court found 
BLM did not violate the ESA when BLM limited the EA to the 
effects of the service road and decided formal consultation was 
not needed pursuant to the ESA.239

Second, the court explored the Plaintiffs’ NEPA claim that 
BLM’s FONSI in its EA was contrary to the law since BLM did 
not analyze the wind development’s impacts.240 In essence, the 
Plaintiffs alleged that the service road and the wind development 
project were within the same project.241 The Plaintiffs’ argument 
rested upon the notion that BLM’s approval for the service road 
was a precondition to the wind development project and consti-
tuted a major federal action.242

However, the court disagreed with the Plaintiffs’ argument 
because the administrative record and its facts demonstrated that 
BLM had knowledge about the number of parcels, owners, and 
how much of a right-of-way would be included in the private 
road alternative.243 BLM evaluated the facts and made an appro-
priate decision244 because the final EA had illustrated the details, 
including the work and timeframe, and the environmental effects 
of the private road option.245 Therefore, because BLM properly 
analyzed the entire situation, BLM’s decision was not “arbitrary, 
capricious or contrary to law.”246 Overall, the Plaintiffs failed on 
both NEPA and ESA claims presented before the court.247

The U.S. Court of Appeals for the Ninth Circuit affirmed 
the lower court’s conclusions in Sierra Club v. BLM.248 The 
appeals court decided that BLM appropriately considered and 
consulted the direct effects of the service road, but did not need 
to with the wind development project since the wind project was 
a private development on private land.249 The court emphasized 
that the service road and the wind project were separate plans 
and not connected.250 Since the wind project was “not funded, 
authorized, or constructed by any federal agency,” BLM did not 
need any consultation pursuant to the ESA.251 Moreover, BLM 
did not need to consider the indirect effects of the wind develop-
ment project as a part of BLM’s action for the service road since 
the administrative record demonstrated that the wind develop-
ment project would be constructed and finished without the ser-
vice road, given the private road alternative.252 Furthermore, the 
court agreed that the wind development project and the service 
road were “separate and apart from each other” and “fail[ed] the 
‘but for’ causation test” since “neither [was] an integral part of 
the other, neither depend[ed] on the other for its justification.”253

The appeals court also explored the Plaintiffs’ NEPA claim 
and agreed with the lower court that since the wind project 
development and the service were separate, BLM did not 
need to examine the wind development project’s impacts.254 
BLM did not need to complete an EIS since the EA addressed 
an in depth examination of the service road, and the wind 
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development project was not a federal action or related to the 
service road project and employed separate functionality.255 
Therefore, once again, the court found that BLM did not vio-
late NEPA or the ESA.256

The United States District Court for the Eastern District 
in California and the U.S. Court of Appeals for the Ninth 
Circuit demonstrated that NSRE as a wind developer with two 
options—either the right-of-way or the private road—to access 
to the wind development project would avoid a formal consulta-
tion under the ESA and a detailing of the impact of the wind 
development project under NEPA.257 Since the right-of-way for 
the separate service road was not connected with the wind devel-
opment project and had separate benefits, both courts concluded 
that BLM only had to address the service road’s effects and that 
the wind development project was not a federal project.258 In a 
nutshell, the courts’ decisions showed that a wind developer may 
minimize the risks of triggering NEPA and ESA by having alter-
native solutions that do not include a federal agency’s action like 
the approval for the right-of-way, and by presenting the private 
action (the wind development project) as a separate entity from 
the federal action (the right-of-way).259

Animal Welfare Institute v. Beech Ridge Energy, LLC, is 
an illustrative case that focuses on the ESA and wind power 
development.260 Invenergy, the parent company, contacted 
BHE Environmental to handle the environmental services and 
compliance of the wind power project and the FWS in West 
Virginia.261 BHE Environmental implemented a mist-nest 
survey at various sites near where the project would be placed 
during the summer.262 In total, seventy-eight bats were caught 
and represented six different species.263 No Indiana bats were 
found.264 Beech Ridge Energy then applied for a siting cer-
tificate for the project, and BHE submitted a risk assessment to 
FWS and the West Virginia Department of Natural Resources 
(“the Department”).265 FWS and the Department shared their 
concern about the Indiana bats and recommended site surveys 
before construction occurred.266

BHE performed a cave study and found no Indiana bats.267 
Public and evidentiary hearings occurred, and BHE performed 
another mist-net survey at twelve different areas during the 
following summer, where the turbines would be built.268 No 
Indiana bats were captured, and no additional evaluations were 
conducted even though the FWS and Department had recom-
mended more studies.269 BHE gave FWS and the Department 
BHE’s final risk assessment and concluded that the wind project 
threatened a low possibility of injury to the Indiana bats.270

In response, FWS expressed their concern about the 
Indiana bats and recommended additional studies and mist-net 
surveys over a three year period before construction occurred, 
to follow with the FWS’ 2003 interim guidance, and the forma-
tion and production of “an adaptive management plan to mini-
mize the risk of harm” to the Indiana bats as a federally listed 
species.271 Despite FWS’ concern, the Department presented an 
order affirming the sitting certificate to the Beech Ridge Energy 
and decided that no Indiana Bats resided near the site.272 The 
Department denied re-hearing on the issued order.273 The FWS 

followed up again with their recommendations for more sur-
veys and studies, including radar and thermal imagery, stating 
that mist netting was not sufficient by itself.274 The FWS left 
the decision to apply for an ITP to the Beech Ridge Energy.275 
The Department then permitted the project’s construction to 
begin as long as the issued order’s conditions before construc-
tion were met.276

Plaintiffs Animal Welfare Institute, David G. Cowan, and 
Mountain Communities for Responsible Energy sued defendants 
Invenergy and Beech Ridge Energy, LLC, for injunctive and 
declaratory relief.277 The Plaintiffs alleged that wind project’s 
development and operation would engage in a “take” of the 
Indiana bats, an endangered species and would violate Section 9 
of the Endangered Species Act.278 New critical information was 
discovered during discovery.279

The United States District Court for the District of 
Maryland concluded that a citizen suit under the ESA could 
be brought with an allegation of “wholly-future violations” of 
the ESA when “no past violation has occurred.”280 The court 
evaluated the credibility of both parties’ expert witnesses281 and 
determined even though the Indiana bats would generally be less 
likely to be located in caves within five miles of the wind devel-
opment during the fall and spring, the lack of hibernacula did not 
destroy the prospect that Indiana bats resided there, and also that 
the externalities of the construction likely increased the chance 
that Indiana bats would be found at the site.282

Based upon the court’s examination of the presented evi-
dence, the court determined with “virtual certainty” that the 
Indiana bats’ were at the project site during the fall, summer, 
and spring.283 But because of hibernation patterns, the Indiana 
bats would be less likely to be present there during winter.284 
Moreover, the bats’ hibernacula with two caves near the develop-
ment’s site and the bats’ travel distance supported the possibility 
that the bats were present.285 The development’s physical attri-
butes including “suitable roosting snaps” and “habitat ‘sinks’” 
that construction expanded286 together with the BHE employee’s 
acoustic data supported the court’s conclusion.287

The court then turned to evaluate whether a take of the 
Indiana bats would be present at the development site.288 Since 
other wind power sites had reported other bat species killed,289 
and post construction surveys of bats’ deaths were ineffective,290 
the court agreed with the Plaintiffs’ expert witnesses that “there 
[was] a virtual certainty that Indiana bats [would] be harmed, 
wounded, or killed, imminently” at the development’s site,291 
and the project would violate Section 9 of the ESA within the 
fall, summer, and spring months.292

Therefore, the court concluded that the wind power plant 
project did not adequately study the presence of Indiana bats.293 
Although the project already had some wind turbines in devel-
opment during the lawsuit, the court permitted the project to 
continue only if Beech Ridge Energy applied and obtained an 
ITP for Indiana bats.294

Thus, this case illustrated a cautionary tale about the impor-
tance of adequate research and survey methods throughout the 
duration of the wind development project to adequately assess 
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if an ITP is needed, so the wind developer can timely apply 
and receive an ITP to avoid Section 9 liability for a listed spe-
cies.295 Taking the necessary, precautionary steps to account for 
a listed species that occupy a certain area of land, in which the 
wind developer plans to build upon, should be implemented 
properly, or the wind developer may encounter a whirlwind of 
ESA liability.296 However, as other previously discussed cases 
demonstrated, even if a wind power project obtained an ITP, the 
wind power project still would have to exercise sound judgment 
with a HCP and comply with the requirements for the ESA and 
NEPA since the issuance of the ITP, a federal action, would trig-
ger NEPA as well.297 This continuous process to comply with 
NEPA and the ESA could allow the wind developer to minimize 
risks in the future.

Although the past cases highlight that NEPA is triggered 
either when a wind developer received a ITP or a right-of-way 
for a service road as federal action,298 the case Protect Our 
Communities Found v. Salazar, explored NEPA-based chal-
lenges to a wind project on federal land, where the Plaintiffs con-
tested the Record of Decision from the Department of Interior 
for the Ocotillo wind development project in the Sonoran Desert 
in California.299 The Plaintiffs alleged violations of NEPA and 
sought injunctive relief under the Administrative Procedure 
Act.300 Leading up to this matter, BLM developed a final EIS to 
evaluate the effects of the wind power project within the public 
land, and BLM’s approval of 112 wind turbines on a 10,151-acre 
right-of-way.301

The Plaintiffs pled several violations pursuant to NEPA. 
The first allegation included that the BLM only adopted the 
wind power project’s aspirations as its own and thus, limited its 
reasonable alternatives.302 The court, however, concluded that 
BLM included in its purpose and need that the wind power proj-
ect would provide BLM an opportunity to implement the promo-
tion of renewable and safe energy, which an executive order, the 
Energy Policy Act of 2005, and a Department of Interior order 
emphasized.303

The Plaintiffs also alleged BLM did not consider other 
renewable sources beyond wind power.304 Yet, the court dis-
missed this allegation since the final EIS indicated BLM did 
consider the alternative sources of renewable energy.305 Finally, 
the Plaintiffs argued that BLM was at fault for only consider-
ing the actual project site instead of other lands, private and 
public, and for not evaluating other similarly situated projects 
for other alternative renewable sources.306 Once again, the court 
dismissed the allegation since the Plaintiffs did not adequately 
support their allegation and concluded that the EIS did include 
reasonable alternatives and did not violate NEPA.307

The Plaintiffs, moreover, alleged that BLM did not partake 
in a “‘hard look’” at the wind power project’s infrasound affect-
ing public health and the low frequency noise.308 The court 
evaluated BLM’s final EIS and found that the EIS addressed 
the effects of infrasound and low frequency noise, including 
non-perceptible and non-audible, and deferred to BLM’s conclu-
sion that the effects would be minimal.309 The court found that 

BLM’s determination was not “arbitrary, capricious or an abuse 
of discretion.”310

Additionally, the court disagreed with the Plaintiffs’ other 
allegations: BLM did not consider the audible noise of the 
project’s effects;311 BLM was wrong to not consider the miti-
gation measures for noise impacts including the wind turbines’ 
setbacks;312 BLM did not analyze the full impact of the visual 
effects for the project;313 and BLM did not examine the impacts 
on the Peninsular Bighorn Sheep.314 The Plaintiffs finally argued 
that BLM did not consider the wind power project’s impacts on 
the low income and minority populations.315 Assuming arguendo 
that the impacts on low income and minority populations were 
relevant, the court decided BLM appropriately considered the 
impacts, and the impacts would not be negatively affected.316

The court then declined the Plaintiffs’ argument that the 
final EIS did not consider nor implement all the mitigation plans 
after the environmental review had occurred.317 The court found 
that all mitigation plans did not have to be completely confirmed 
before the Department executed the record of decision and 
agreed that BLM did not violate NEPA.318

As Protect Our Communities Foundation v. Salazar dem-
onstrated, the Plaintiffs utilized NEPA for the majority of their 
allegations to contest the wind power development project. 
Other cases that also exemplify a plaintiff utilizing similar argu-
ments with NEPA to challenge a wind power project include 
Vermonters for a Clean Environment, Inc. v. Madrid,319 Protect 
Our Communities Foundation v. Jewell,320 and Oregon Natural 
Desert Association v. Jewell.321

Therefore, as explored above, a wind developer may 
encounter various legal hurdles with NEPA and the ESA, and 
these cases illustrate the potential outcomes that may result 
from such legal obstacles. First off, a wind developer should 
understand that state and federal laws might overlap and apply 
to their wind energy project. Having an awareness of which laws 
exist and apply to the wind project will provide a wind devel-
oper a forewarning regarding which legal obstacles the project 
may encounter preconstruction, during construction, and post 
construction. Additionally, understanding and complying with 
the local application and approval process for an energy source 
project is essential to create a hopefully smooth transition from 
the wind project designed on paper to its actual implementation.

Second, a wind developer must recognize that NEPA and the 
ESA may be triggered by the same action. For example, when 
a wind developer applies for an ITP to avoid a take under the 
ESA, this ITP also triggers NEPA as well since the ITP requires 
federal approval.

Third, a wind developer may be proactive by lawfully 
avoiding NEPA and the ESA if the wind developer takes pre-
ventive steps to avoid triggering either law. For instance, with 
adequate research and survey methods, a wind developer may, 
just in case, seek an ITP to avoid potential liability under Section 
9 of the ESA for a listed species. As noted above, this ITP would 
trigger NEPA since the issuance of the ITP is a federal action, 
and the wind developer would need to develop a HCP as well 
pursuant to the ESA.
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Fourth, a wind developer may limit the risks of triggering 
the ESA and NEPA by developing an alternative solution that 
does not require a federal agency’s action, such as a private road, 
allowing the wind project to remain separated as a private entity.

Thus, proactivity, knowledge about the existing state and 
federal laws, and understanding the local application and permit 
process provide a wind developer the necessary tools to have a 
successful development of a wind energy project.

V. ConClusion

All over the United States, wind power has developed into a 
powerful renewable energy source. As discussed above, private 
wind energy developers should be worried about ESA “takes.” 
While an approved ITP may assist a wind developer to avoid or 

minimize liability pursuant to Section 9 of the ESA, an issued 
ITP as a federal action could bring the wind developer under the 
scope of NEPA. Other federal actions such as federal funding, 
land, or authorizations such as a right-of-way may addition-
ally prompt NEPA compliance. Both NEPA and the ESA could 
be used as a plaintiff’s sword and a defendant’s shield when a 
wind energy developer properly complies, avoiding liability and 
minimizing risk to its development. As a wind energy developer 
pursues development and implementation of a wind farm, this 
paper provides a strategy with the hope that that wind develop-
ers, including those in Ohio, may minimize or evade the pos-
sible entanglements with NEPA and the ESA. A proactive wind 
energy developer is better than a reactive one. 
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Policy AnAlysis of the WAter crisis in  
cAPe toWn, south AfricA
Alycia Kokos*

Following a three-year drought, the city of Cape Town, 
South Africa faces an unprecedented municipal crisis.1 
Residents are being asked to curb their daily municipal 

water use to thirteen gallons from their already restricted daily 
allowance of twenty-three gallons in order to avoid the impend-
ing “Day Zero” in which residential and commercial taps will 
be turned off for nearly four million residents.2 Though water 
consumption has decreased since January 2018, most residents 
have not complied with the restriction.3 This creates a point of 
tension in the diverse city that contains both luxury homes and 
shanty towns.4

While the crisis appears to stem from one of the worst 
droughts in over a century that could be related to climate 
change,5 others blame the government’s lack of oversight in 
effectively foreseeing that such an event could occur and pro-
actively implementing safeguards.6 By examining the roles that 
the National Government plays in the current Cape Town water 
crisis, options become apparent for the South African govern-
ment going forward.

Section 24 of the Republic of South Africa’s 1996 
Constitution sets forth the right of its citizens to a livable 
environment and requires that the government take legislative 
or other government actions to allow public access to natural 
resources, such as water, and promote conservation of such 
resources through an ecologically sustainable development.7 To 
this end, the National Environmental Management Act (NEMA 
or “Act”) was enacted to meet these public needs and provide 
“co-operative, environmental governance” through the estab-
lishment of institutes to promote the principles of the Act.8 The 
National Water Act of 1998 also empowers the national govern-
ment to maintain and provide public access to the country’s 
water resources.9

South Africa’s Department of Water and Sanitation (DWS) 
has been criticized for misallocating water, including their failure 
to curtail the allocation of water for agricultural use, especially 
when the prospects of the drought became more apparent.10 As 
set forth in their Water Management Policy regarding ground-
water, the Department states that their protection of the coun-
try’s groundwater will be based on a “precautionary approach,” 
meaning that all groundwater will be “assumed to be vulnerable 
to damage unless it can be shown otherwise.”11 To accomplish 
this, the DWS will take “source-directed, resource-directed, and 
remedial management measures,” such as the determination of a 
“reserve” consistent of water used for basic human needs such as 
drinking, food preparation, and personal hygiene.12 Therefore, 
it can be argued that it was the Department’s responsibility to 
act with “precaution” and avoid a low water level by actively 

maintaining a reserve of water and looking to alternative sources 
or improvements far earlier.

In turn, DWS Minister Nomvula Mokonyane has accused 
government officials of dragging their feet on capital funding 
for infrastructure and maintenance, as well as withholding 
emergency disaster relief funds,13 and has thus blamed over-
consumption of water as an underlying issue.14 Under the 
National Water Act of 1998, South Africa’s national government 
is considered the “trustee” of the country’s water resources, and 
therefore it retains the power to “regulate the flow and use of all 
water in the country.” Meanwhile, daily management of a city’s 
water falls within the immediate responsibility of the munici-
pality.15 Section 27 of South Africa’s Constitution addresses 
health care, food, water, and social security and mandates that 
every citizen has the right to have access to sufficient food and 
water.16 The country’s large division of wealth puts a strain on 
this right to water access by allowing those with a larger income 
to install groundwater purification systems while those with 
smaller incomes must obtain water through public collection 
points that may be overcrowded or long distances away.17 The 
national government has a responsibility to provide funding to 
ensure that citizens have access to sufficient water through the 
use of appropriate infrastructure and maintenance, regardless of 
economic status.18

To ensure that the appropriate government entities take 
“reasonable legislative and other measures” to avoid infringing 
citizens’ rights to sufficient water access, the term “sufficient” 
should be more specific and quantitatively define at what time or 
resource level the national government should be held account-
able, and thus compelled to take action.19 The Minister pos-
sesses the authority under the § 4(26) of the country’s National 
Water Act to promulgate regulations that limit water use, require 
water use be monitored, measured, and recorded by appropriate 
entities, and oversee water infrastructure systems from construc-
tion to operation and maintenance.20 Therefore, it is imperative 
that the Minister exercise his or her authority by mandating and 
enforcing such regulations to avoid infringing citizens’ rights.

However, it is fair to assert that under the current language 
of the Constitution that the sustainability of water resources are 
expected to be prioritized in governmental actions, especially 
as lower than expected rainfall and water scarcity become com-
mon occurrences in parts of the country.21 To accomplish this, 
government officials should direct DWS to frequently review 
the country’s preparedness for water scarcity events and create 
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a stricter framework for sustainable groundwater management 
in an effort to increase dam capacity and extend, upgrade, and 
maintain current water infrastructure in South Africa.22 Funding 
for such projects can be provided through municipal grants or 
other emergency funding.23

Any increased investments in infrastructure need to be 
complemented by a change in water usage by citizens.24 To 
reduce demand for water, there must be an improvement in 
water efficiency and water-using behaviors.25 This can be done 
by installing efficient irrigation technology, replacing inefficient 

appliances, taking shorter showers, or flushing toilets less 
often.26 Alternatively, the national government can implement 
strategies to generate new water supplies, such as the restoration 
of watersheds, artificial enhancement of groundwater replenish-
ment systems, and the implementation of wastewater treatment 
and reuse programs.27

While Cape Town attempts to prevent this crisis, other 
countries can learn from their mistakes by actively updating 
and maintaining government-run water infrastructure systems in 
response to potential impacts of climate change.  
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RegulatoRy Deficiencies in WasteWateR 
infRastRuctuRe in RuRal appalachia
Amanda Stoner*

Many communities in rural Appalachia have insuffi-
cient access to basic wastewater disposal facilities.1 
When alternative forms of wastewater disposal are 

financially or physically inaccessible, homeowners are forced to 
live with failing septic systems where raw sewage is discharged 
and sometimes resort to straight piping raw sewage directly into 
receiving waterways without any treatment.2 This practice is 
highly problematic in mountainous, rural communities because 
groundwater flows near the surface of the earth and homeown-
ers frequently rely on private, on-site groundwater wells as their 
primary source of drinking water.3 Therefore, failing septic sys-
tems and straight pipes can create chronic water contamination 
and serious risk of disease.4 Despite the well documented water 
quality threats that stem from industrial and mining pollution 
in Appalachia states, the director of the West Virginia Water 
Research Institute maintains that “the biggest threat in water 
supplies in southern West Virginia . . . is raw sewage”.5

Current state and federal regulatory regimes make the prac-
tice of emitting sewage directly into surface waters illegal, but 
these regimes frequently fail to effectively regulate raw sewage 
contamination in rural areas.6 The Clean Water Act created the 
National Pollution Discharge Elimination System (NPDES) 
permitting program to regulate “point source pollutants” such 
as straight pipes.7 Under NPDES, “[a]ny person who discharges 
or proposes to discharge pollutants. . . and who does not have 
an effective permit . . . must submit a complete application to 
the Director” or face fines and perhaps criminal charges.8 The 
NPDES permitting process requires “operators” to submit an 
application for coverage under an individual permit to the rel-
evant state issuing authority, typically a state’s designated regu-
latory agency.9

This permitting process is better suited to regulate large 
dischargers such as “industrial, commercial, and municipal 
point sources” rather than individual septic systems in remote 
communities.10 First, there is no incentive for people living 
in economically depressed areas to go through the onerous 
practice of applying for permits, paying an application fee, 
and volunteering to be monitored by government authorities.11 
Second, the state and local agencies that bear the burden of 
managing septic tank and NPDES permitting systems often 
lack the capacity to effectively address private sewage systems 
in sparsely populated areas.12 Third, the legislative authority to 
develop waste-water management rules and regulations is often 
split between state and local governments and the implementa-
tion and enforcement authority is almost always split between 
two or more state or local agencies.13 This decentralized regula-
tory system creates confusion between competing authorities, 

decreasing overall accountability. 14 Finally, even where state 
and local management efforts successfully regulate individual 
wastewater septic systems, there is little monitoring after the 
initial construction periods.15

High levels of poverty in these communities further com-
plicate the problem. Even when state agencies are successful in 
locating non-permitted sources and notify owners that they are 
not in compliance with state and federal environmental law, the 
homeowner might not be in a financial position to take on the 
costly task of repairing, replacing, or installing a new septic sys-
tem.16 It is politically unpalatable to impose fines and burdens 
on indigent individuals who are both the perpetrators of water 
quality violations and the victims of the sewage contamination 
that results from those violations.17 Therefore, when command 
and control regulation is used as the sole method of addressing 
the wastewater infrastructure deficiencies in rural areas, it has 
not been proven to be effective.18

Policy makers must use regulation in tandem with other 
policy solutions if they are to ameliorate this rural public health 
crisis. It is critical that state and local leaders secure funding for 
investment in wastewater projects, make wastewater infrastruc-
ture grants available to homeowners, and work with community 
members on the ground to develop and implement solution strat-
egies.19 According to the EPA’s 2000 Community Water System 
Survey, private capital markets serve as “the largest source of 
infrastructure capital funds.”20 However, few Appalachian com-
munities or rural homeowners have sufficient credit to access 
this private market.21 Therefore, it is important that policymak-
ers designate more capital to public entities through wastewater 
infrastructure grant programs such as the Clean Water State 
Revolving Fund (SFR), Water Pollution Control Grants, and 
ARC Community Infrastructure Grants.22 Additionally, policy 
makers should strive to make funding available to private enti-
ties, such as non-profits.23 After giving homeowners the oppor-
tunity to come into compliance with the NPDES permits, policy 
makers should enact legislation that provides state regulators 
with the resources and funding they need to effectively monitor 
wastewater pollution.24 Bolstering state agency resources will 
play a crucial role in the long-term success of a sewage-pollu-
tion mitigation regimes because state environmental regulatory 
agencies will need additional funding to monitor newly installed 
septic systems as they age so that these systems do not once 
again fall into disrepair.25
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In summary, raw sewage contamination in Appalachia is an 
environmental injustice that creates unacceptable public health 
risks and barriers to community and economic development.26 
Policymakers must invest in basic wastewater infrastructure 

projects and delegate more funding and resources to the agen-
cies charged with monitoring water quality if they are to revi-
talize the most marginalized and impoverished Appalachian 
communities. 
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Raised on PRomises: How tHe sustainability 
Goals of tHe uRban HousinG and develoPment 
act of tHe PHiliPPines fall sHoRt
Alexandra Nolan*

Forty percent of Manila’s population is impoverished and 
living in communities of scrap material, makeshift hous-
ing. 1 Meanwhile, business tycoons from China, Japan, 

and Korea dominate the city’s economy. 2 In order to compete 
with other modern Asian cities, the Filipino government passed 
the Urban Housing and Development Act of 1992 (UDHA) to 
pursue a path of sustainable urban development focused on cre-
ating business centers in Manila.3 After its enactment, Manila 
transformed into a city that attracts foreign trade and global 
investment. 4 But despite the UDHA’s sustainable urban devel-
opment plan, informal settlers, whom are the people living in 
makeshift housing communities, are losing their homes to for-
eign corporations so that Manila can compete in the Asian econ-
omy. 5 As a result, citizens have challenged the constitutionality 
of the UDHA’s mass evictions of informal settlers from their 
communities.6

The UDHA’s goal to create an attractive Manila for foreign 
investors is masked by its stated purpose of providing safe 
housing and employment for its informal settlers.7 The UDHA 
provides terms to evict and relocate the settlers: “Eviction or 
demolition . . . may be allowed under the following circum-
stances: (a) When persons or entities occupy danger areas . . .  
(b) When government infrastructure projects with available 
funding are about to be implemented, or (c) When there is a 
court order . . . .”8 After eviction of the settlers, settlements are 
demolished so that a company may build a business center.9 The 
business centers epitomize the government’s idea of sustainable 
urban infrastructure development.10 Yet the government’s failure 
to keep its promises to the displaced settlers negates its overall 
sustainable urban infrastructure development goals.11

The UDHA requires that evicted settlers are provided new 
housing, livelihoods, and adequate transportation access to 
Manila.12 While the settlers are often provided new housing, 
their new communities are without the promised livelihoods 
because the new communities are built in remote areas without 
commercial opportunity or access to Manila.13 For example, a 
community was built three hours north of Manila to house 1,200 
residents.14 Additionally, the residents were promised employ-
ment in a grocery store so they could pay their monthly rents.15 
Only five of the 1,200 residents were to be employed in the gro-
cery store.16 As a result, only those five could earn an income to 
pay their new monthly rent.17

Without the promised livelihood component, settlers aban-
don their new communities and return to Manila to seek employ-
ment, thus building a new informal settlement community in 

the process.18 The cycle of construction, eviction, and demoli-
tion repeats itself, costing the government significant capital 
that could be allocated into a more successful program.19 Other 
groups of informal settlers are not afforded relocation under the 
UDHA and also create new makeshift communities following 
eviction.20 The settlers of Manila have little means of combat-
ing the UDHA’s program compared to the arsenal of resources 
the large international corporations have.21 Despite their lack 
of wealth, citizens have challenged the UDHA in the Filipino 
court system.22

Before the UDHA’s enactment, the Supreme Court of the 
Philippines (“Supreme Court”) held in Martires v. Court of 
Appeals that a “squatter,” which is a derogatory term for an 
informal settler, was not entitled to a land parcel despite his 
basic need of shelter. 23 Following this case decision, the UDHA 
defined “professional squatters” as “individuals or groups who 
occupy lands without the express consent of the landowner and 
have sufficient income for legitimate housing.”24 An “under-
privileged or homeless citizen” is defined as “individuals or 
families living in urban and urbanizable areas whose income or 
combined income falls within the poverty threshold . . . . This 
shall include those who live in makeshift dwelling units.”25 As 
both of these terms are applicable to informal settlers, the gov-
ernment applies the former to justify the eviction of all informal 
settlers without notice and without warning as squatters under 
Sections 27 and 28.26 Section 27 justifies the immediate evic-
tion of squatters, without warning or warrant.27 Whereas, under 
Section 28, underprivileged or homeless citizens are afforded a 
thirty day notice before they are evicted.28

The biased squatter-homeless distinction extends beyond 
the definitions to further diminish the possibility of successful 
infrastructure development. Under Section 16, squatters are 
explicitly precluded from receiving the benefits of the UDHA.29 
Under Section 27, the act of being a squatter is criminalized and 
punishable by fines or imprisonment.30 Thus, some citizen chal-
lenges to the UDHA pertain specifically to the constitutionality 
of the squatter-homeless distinction, having standing rooted 
in their classification as squatters and not underprivileged and 
homeless citizens.

For example, the petitioners in Galay v. Court of Appeals 
were evicted under the classification of squatters, without 
warning or a warrant as permitted under Sections 27 and 28.31 

*J.D. Candidate, American University Washington College of Law 2020

224813_AU_SDLP_Spg-Sum18.indd   32 10/18/18   1:53 PM



33Spring/Summer 2018

Citing the Martires decision, the Supreme Court in this case 
rejected the petitioners’ challenge to the squatter-homeless citi-
zen distinction: “While we sympathize with the millions of our 
people who are unable to afford the basic necessity of shelter . . 
. this sympathy cannot extend to squatting, which is a criminal 
offense. Social justice cannot condone the violation of law nor 
does it consider that very wrong to be a justification for priority 
in the enjoyment of a right.”32 In The Republic of the Philippines 
v. Mijares the petitioners challenged the constitutionality of the 
squatter-homeless distinction under Section 27.33 The Supreme 
Court reinforced that the UDHA’s benefits and protections were 
not applicable to squatters, ruling the petitioners were squatters 
despite their impoverished state.34

Other citizen challenges to the UDHA are continuously 
dismissed due to procedural shortcomings. The Supreme Court 
dismissed the petitioner’s challenge to the constitutionality of 
Section 28 in Macasiano v. National Housing Authority for lack 

of standing.35 In Kalipunan Ng Damayang Mahihirap, Inc. v. 
Robredo, the Supreme Court again failed to reach the question of 
Section 28’s constitutionality because the case was dismissed.36 
The Supreme Court in Kalipunan held that the petitioners failed 
to meet the necessary standard of “unequivocal breach” of the 
constitution, and thus failed to establish the abuse of discretion-
ary power by the government in evictions.37

The Filipino courts have faced claims against the UDHA, 
but they have been unable to reach the substantive question of its 
constitutionality. The eviction of non-favorable groups in pursuit 
of the government’s vision of a globalized Manila that attracts 
foreign business investment is marginalizing, discriminating, 
costly, and unsuccessful. Therefore, it is the responsibility of the 
Filipino legislative bodies to replace the UDHA with new legis-
lation that includes all members of society for the Philippines to 
have a truly sustainable urban infrastructure. 
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Infrastructure and development In an era 
of extreme Weather events: We need the 
natIonal envIronmental polIcy act!
Elena Franco*

Extreme weather events and climate-induced natural 
disasters are becoming more frequent and costly; the 
U.S. National Oceanic and Atmospheric Administration 

(NOAA) estimated that, in 2017 alone, damages and economic 
loss from extreme weather events reached $306 billion1 and 
left behind destroyed infrastructure and toxic flood waters.2 As 
of 2017, the United States’ infrastructure is rated a D+ by the 
American Society of Civil Engineers.3

Infrastructure represents a legacy for the future and keeps 
our economy moving. However, review of new infrastructure 
projects should take into account the relationship between 
the built environment, climate change, and natural disasters 
because this interconnectedness poses additional vulnerability 
to our infrastructure and our populations.4 Fortunately, codified 
environmental law provides a vehicle for this kind of analysis 
and decision-making. The National Environmental Policy Act 
(NEPA),5 which was enacted in 1970, builds from the ecologi-
cal model,6 and emphasizes the interdependence of humans and 
the environment. The Supreme Court has affirmed that NEPA’s 
dual purposes are to ensure: 1) informed decision-making by 
federal agencies, and 2) public participation in that process.7 
Section 102(2)(C) of the NEPA statute and the Council on 
Environmental Quality’s (CEQ) regulations require agencies to 
prepare an Environmental Impact Statement (EIS)8 for “major 
federal actions”9 that have a “significant impact”10 on the “qual-
ity of the human environment.”11 Federal agencies must study 
the environmental, economic, social, cultural, public health, and 
safety impacts, and reasonable alternatives to these actions.12 
CEQ regulations also ensure a voice for the public by requir-
ing agencies to provide public notice and environmental docu-
ments to those who may be interested in or affected by a federal 
action.13

As part of its fiscal year 2019 budget, the Trump administra-
tion released its Infrastructure Plan which seeks to remove delays 
and reduce costs it attributes to NEPA.14 Yet NEPA has shown 
its value as a way to mitigate future problems and save money in 
the long run.15 NEPA is fundamentally forward-thinking,16 and 
the “rule of reason” guides courts’ review of NEPA environmen-
tal analysis.17 Courts have consistently held that NEPA requires 
agencies to take a “hard look” at the environmental impact of 
their plans.18

NEPA procedures hold agencies responsible for assessing 
risks that are “likely” and “foreseeable.”19 CEQ regulations state 
that “reasonably foreseeable” impacts can include those with a 
low probability of occurrence but catastrophic consequences, so 

long as there is credible scientific evidence and analysis which is 
“within the rule of reason.”20 Courts have held that terrorism and 
nuclear accidents are considered within the rule of reason when 
the causal chain to the federal action is strong and falls within 
the limits of the agency’s authority.21

Increased vulnerability to climate-induced natural 
disasters is now falling squarely in the realm of “reasonably 
foreseeable.”22 Although the Trump administration rescinded 
the Obama administration’s 2016 CEQ guidance on climate 
change considerations,23 judicial precedent for consideration 
of the implications of climate change continues to build.24 In 
2017, the U.S. Court of Appeals for the Tenth Circuit found 
that the Bureau for Land Management (BLM) acted arbitrarily 
and capriciously when it concluded that issuance of four coal 
leases in Wyoming’s Powder River Basin would not result in 
higher national greenhouse gas emissions than if the Bureau had 
declined the leases.25 When FERC approved natural gas pipeline 
expansion projects, the D.C. Circuit Court held that the Federal 
Energy Regulatory Commission (FERC) violated NEPA proce-
dures because FERC failed to adequately consider the down-
stream, indirect project effects on greenhouse gas emissions.26

Hurricanes and other natural disasters can have significant 
impacts on the built and natural environments, and mounting 
scientific evidence links the increasing frequency of hurricanes 
and natural disasters to climate change.27 Two cases following 
Hurricane Katrina in 2005 demonstrate the courts’ willingness 
to find agency actions “arbitrary and capricious” when agen-
cies have not included known hurricane-related risks in their 
EIS.28 In Holy Cross v. U.S. Army Corps of Engineers, the court 
found shortcomings in the Army Corps’ treatment of risks in the 
EIS related to flooding and hurricanes in general, stating that 
Hurricane Katrina had exposed these inadequacies.29 In Blanco 
v. Burton, the court recognized that government agencies need 
to consider updated information available on hurricane-related 
devastation to Louisiana’s coastline and destruction to refineries 
and other infrastructure.30 With legal precedent for considering 
terrorism risk as reasonably foreseeable,31 evolving judicial 
doctrine indicates that agencies should adequately account for 
the potential consequences of natural disasters, especially as the 
causal chain is less attenuated than for terrorism.32

The Trump administration’s Infrastructure Plan calls 
for ways to reduce delays and costs they ascribe to NEPA by 
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dramatically reforming the judicial review standard, streamlin-
ing CEQ regulations, expanding categorical exclusions, and 
narrowing alternatives to be considered.33 However, there is 
no strong evidence that NEPA is the cause of these delays and 
costs: FAST41 legislation in 2015 already streamlined NEPA 
procedures,34 the Government Accountability Office (GAO) 
reports very inadequate data to assess NEPA costs,35 and the 
Congressional Research Service (CRS) highlights NEPA’s 
potential to save money and the lack of evidence that NEPA 
is the source of delay.36 According to the Supreme Court, the 
“rule of reason” inherent in NEPA “ensures that agencies deter-
mine whether and to what extent to prepare an EIS based on 
the usefulness of any new potential information to the decision-
making process.”37

Although the future of the Trump administration’s 
Infrastructure Plan is unknown at the moment, it would be 

shortsighted to focus only on economic growth objectives. The 
2017 extreme weather events have been a dramatic reminder of 
the interconnectedness between the built environment and the 
vulnerabilities it creates.38 NEPA provides the critical vehicle 
needed to ensure the government uses the best information 
available to make infrastructure decisions, while simultaneously 
giving a voice to those most impacted by these projects and nat-
ural disasters.39 Citizens should participate by providing com-
ments during the EIS process and by bringing law suits when 
the government does not adequately consider the risks and vul-
nerabilities in their communities. The judiciary should continue 
to build on the extensive existing case law. Both citizens and 
the judiciary have vital roles to play to ensure the strengthening 
our nation’s infrastructure in an effort to shield against extreme 
weather events. 
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The Uber Drive: Self-Driving CarS CoUlD 
CreaTe More UnCerTainTy wiTh gig eConoMy’S 
“inDepenDenT ConTraCTorS”
Mark Yurich*

The growth of internet enabled devices and web appli-
cations has outsourced much of the work that humans 
use to do every day.1  A few taps on a smart phone can 

quickly summon services from a personal driver, a grocery 
shopper, a masseuse, and even a dog walker.2  While tech com-
panies set up the infrastructure for these services, real people 
carry out and complete these tasks.3  But as these companies 
advertise that workers can “make great money,”4 their workers 
are left without basic employment rights and benefits (e.g., mini-
mum wage) because they are hired as independent contractors.5  
Self-driving cars will allow companies like Uber to move away 
from human workers and avoid the claims that their workers are 
employees.6  As claims against these big ride-hailing companies 
pushed for a more concrete determination of worker status in 
the gig economy, the shift to self-driving cars will ease this push 
and leave uncertainty that will still need to be addressed as more 
companies adopt this independent contractor model.7  

To increase efficiency and profit, many of these tech compa-
nies like Uber are moving toward an autonomous future where 
there is no worker and where machines such as self-driving cars 
complete the services.8  Despite the rapid implementation of this 
technology, for the time being, these companies must continue 
to work and grow with human workers.9  However, these gig 
economy workers are bringing their companies to court for 
higher pay, increased rights, and fairer company policies.10  In 
these cases, the workers are seeking reclassification from inde-
pendent contractors to employees under the Fair Labor Standards 
Act and other state law in order to receive employment benefits, 
including minimum wage and overtime protection.11  In con-
sidering whether the worker is an independent contractor or an 
employee, courts apply a “control test.”12  Under this balancing 
test, workers are independent contractors when they supply their 
own equipment; set their own hours; and receive pay per project, 
not per hour.13  Conversely, workers are employees when the 
employers control how the work is done, determine the hours 
involved, and provide the worker with direction.14  Economic 
realities can also aid the determination by seeing if the worker 
is “exhibiting entrepreneurial activity,” or is financially depen-
dent on the employer.15  There is no obvious determination for 
gig economy workers because the control test factors can be 
weighed differently according to the specific business model.16  
If the courts do not make a concrete determination for a com-
pany’s workers, the Internal Revenue Service or the National 
Labor Relations Board could also step in and make their own 
separate, but appealable, decisions.17

 While some courts have initially ruled that the workers 
are employees and not independent contractors, these cases 
settled with prejudice, and thus left no final determination on 
the status of their workers.18  Uber has not had this luck in 
the United Kingdom, where courts not only ruled that Uber 
workers were employees, but also removed Uber’s license to 
operate.19  Additionally, the United Kingdom has also publicly 
announced plans to “bolster” gig economy workers’ rights.20  
This court determination together with the United Kingdom’s 
proposed regulations may cause the gig economy in the United 
Kingdom to shrink because these companies rely on low labor 
costs to maintain their businesses.21  As Uber appeals the United 
Kingdom’s 2017 determination, it has begun subsidizing sick-
ness and accident coverage for its workers in an effort to reobtain 
approval to legally operate in the United Kingdom.22  Although 
there is no firm decision on the employee or independent con-
tractor issue in the United States, companies like Uber are taking 
similar steps to appease their employees and local governments 
through settlement agreements, policy changes, and lobbying.23 

One proposed solution for this employment dilemma 
includes creating a new hybrid classification for these work-
ers that affords them some benefits (i.e., the right to organize, 
collective bargaining, and Title VII protections) while exclud-
ing other ones (i.e., minimum wage or overtime).24  This new 
classification could also discourage specific companies from 
going beyond these minimum rights that have otherwise resulted 
from litigation and settlement proceedings.25  The work from 
these companies is inherently risky because the supply and 
the ultimate pay for work is dependent on the demand of the 
area; therefore, the work is fundamentally unstable and the pay 
is variable.26  There is a precarious line that courts and regu-
lators need to balance regarding the specific rights they would 
grant these workers, if any.  If rights like minimum wage were 
mandated for the gig economy, there could be opportunities for 
workers to take advantage of the companies under their current 
business models.27  With this risk in mind, companies may then 
need to change how independent these workers can be.  These 
companies also may not be able to sustain their attractive prices 
to cover the cost of these new rights to their workers.28  

Granting gig economy workers employment status would 
likely cause companies to assert more control over the work and 
grant less freedom to the workers.  For example, Uber could 
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mandate stricter ride acceptance rates to avoid drivers having the 
app open and earing minimum wage while not accepting rides.29  
Uber could also enforce stricter driver ratings to ensure a high 
quality of service.30  If a new designation of workers between 
independent contractors and employees is created, then some 
rights would be granted to the workers, but companies may then 
have less incentive to offer more or different benefits.31  In the 
ultimate determination, there should also be some consideration 
to the nature and independence this type of work brings, espe-
cially when some workers want to stay independent contractors 
to maintain their job flexibility.32  

The threat that gig economy business models will be over-
turned by requiring companies, like Uber, to give their workers 
more rights could push these companies to accelerate their move 
towards a more autonomous future (e.g., self-driving cars), and 
thus leaving their human workers behind.33  Although the tech-
nology for self-driving cars still needs improvement, its imple-
mentation is currently ahead of its regulation, and Congress and 

state legislatures are working toward the adoption of self-driving 
cars.34  Regardless of the motivations behind their adoption, 
these employment law considerations will not disappear with the 
introduction of self-driving cars.  

Once people can take rides from self-driving cars, it is 
likely that there will still be human drivers in these companies 
for many years.35  Even if the drivers get phased or priced out, 
other smaller and less newsworthy companies that offer services 
through other app-based business platforms, like Instacart or 
Postmates, will still require human workers for some time after 
self-driving cars are prolific.36  While there is some hope for 
huge companies like Uber and Lyft to avoid this worker classifi-
cation issue,37 other businesses in the gig economy will develop 
under this business model because it is attractive.38  Therefore, 
this employment issue should be definitively addressed by either 
courts or legislation because it will not go away when cars can 
replace human drivers.39  
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Energy Pros and Cons: The True Advantage of Wind Power, SCienCe trenDS 
(Dec. 20, 2017), https://sciencetrends.com/wind-energy-pros-cons-true-advan-
tage-wind-power/; U.S. Wind Industry Fourth Quarter 2017 Market Report, 
supra note 31, at 3 (reporting that the wind capacity within the United States 
at the end of 2017 includes 13,332 Megawatts under construction and 15,336 
Megawatts in more complex stages of implementation).
34  Rosenberg, supra note 4, at 660; see aDvantageS anD ChaLLengeS of WinD 
energy, supra note 22 (citing wind power as a clean renewable energy source 
that does not create any “atmospheric emissions that cause acid rain, smog, or 
greenhouse gases”).
35  Rosenberg, supra note 4, at 662; see aDvantageS anD ChaLLengeS of WinD 
energy, supra note 22 (stating wind does not emit any “particulate matter, 
nitrogen oxides, and sulfur dioxide” that have shown to produce economic 
disadvantages and problems related to human health).
36  Rosenberg, supra note 4, at 662.
37  Rosenberg, supra note 4, at 666; see aDvantageS anD ChaLLengeS of WinD 
energy, supra note 22 (describing need for construction of transmission lines to 
bring electricity from the farms to the cities); see also Merrill Matthews, Chal-
lenges for Wind Energy’s Future, the inSt. for PoLiCy innovation (July 2014), 
http://www.ipi.org/docLib/20140728_ChallengesforWindEnergysFuture3.pdf 
(explaining that wind energy may require generating plants to have back up 
energy sources in case the wind energy is not constant and readily available); 
see, e.g. Kayla Matthews, The Advancements and Challenges Affecting Wind 
Turbine Implementation, PLanetizen (Sept. 25, 2017, 5:00 AM), https://www.
planetizen.com/node/94961/advancements-and-challenges-affecting-wind-
turbine-implementation (discussing the geographical challenges related to wind 
farms).

38  Rosenberg, supra note 4, at 665; see Jess White, Disadvantages of Wind 
Energy, reneWabLe energy SPot, http://www.renewableenergyspot.com/disad-
vantages-of-wind-energy/ (discussing the varying efficiency and uniformity of 
wind energy).
39  Rosenberg, supra note 4, at 666-67. The startup expenses for wind farms 
are expensive and sometimes not easily competitive with other electricity 
sources. Matthews, supra note 37; see White, supra note 38 (discussing the cost 
of wind turbines and the large amounts of land required to space out the wind 
turbines to avoid damage or collisions among them).
40  Rosenberg, supra note 4, at 667; see footnote 37 for details on the geo-
graphical limitations of wind farms.
41  Adam M. Dinnel & Adam M. Russ, The Legal Hurdles to Developing Wind 
Power as an Alt. Energy Source in the United States: Creative and Comparative 
Solutions, 27 nW. J. int’L. L. & buS. 535, 537 (2007); see also Rosenberg, 
supra note 4, at 667-69; White, supra note 38 (discussing the effects of defor-
estation, noise from the turbines affecting bats and humans, and disruption to 
ecosystems originating from wind turbines).
42  Rosenberg, supra note 4, at 668; see Environmental Impacts of Wind 
Power, union of ConCerneD SCientiStS (Mar. 5, 2013), https://www.ucsusa.
org/clean-energy/renewable-energy/environmental-impacts-wind-power#.
WnczW5M-dsM.
43  Rosenberg, supra note 4, at 668-69; see also aDvantageS anD ChaLLengeS 
of WinD energy, supra note 22; Marc Kavinsky, Wind Farm Interference 
Shows Up on Doppler Radar, nat’L Weather Serv., https://www.weather.gov/
mkx/windfarm (last visited Feb. 26, 2018) (addressing wind farms interference 
with the radar line of sight of the Doppler radar at the Wisconsin National 
Weather Service office); see generally u.S. DeP’t of energy, effiCienCy & 
reneWabLe energy, feD. interagenCy WinD turbine raDar interferenCe 
Mitigation Strategy (Jan. 2016), https://energy.gov/sites/prod/files/2016/06/
f32/Federal-Interagency-Wind-Turbine-Radar-Interference-Mitigation-Strategy-
02092016rev.pdf.

enDnoteS: WinD PoWer anD the LegaL ChaLLengeS With nePa anD the eSa
continued from page 27

224813_AU_SDLP_Spg-Sum18.indd   42 10/18/18   1:53 PM



43Spring/Summer 2018

44	  Rosenberg, supra note 4, at 669; see Purdue University, Wind Turbines 
Killing More Than Just Local Birds, Science Daily (Sept. 29, 2016), https://
www.sciencedaily.com/releases/2016/09/160929143808.htm (discussing the 
effects of wind farms on golden eagles).
45	  Wildlife and Wind Energy, Ohio Dep’t of Nat. Res. Div. of Wildlife, 
http://wildlife.ohiodnr.gov/species-and-habitats/fish-and-wildlife-research/
wildlife-and-wind-energy (last visited Feb. 26, 2018). This is known as Senate 
bill 221. Id.; see Ohio Rev. Code § 4298.64 (2018).
46	  See Ohio Rev. Code § 4298.64.
47	  Brandon Baker, Ohio Gov. John Kasich Signs Nation’s First Renew-
able Energy Freeze, EcoWatch (June 13, 2014, 3:25 PM), http://www.
ecowatch.com/ohio-gov-john-kasich-signs-nations-first-renewable-energy-
freeze-1881923801.html. Ohio Governor John Kasich’s signature put the 
renewable portfolio standard on hold until 2017 as a committee will address at 
that time whether the bill’s passage will be permanently frozen. Id. This freeze 
effectively “halted the requirements for the renewable energy at 2014 levels.” 
Lauren Miller, Ohio’s Renewable Portfolio Standard: It’s Time for a Thaw, 
SOLSYSTEM (Oct. 19, 2016), http://www.solsystems.com/blog/tag/freeze/. 
Instead of an increase in its renewable energy initiatives, Ohio has mandated 
only 2.5% of energy from renewable energy sources. Id. As of January 1, 2017, 
the freeze will stop. Id. Governor John Kasich vetoed against continuing the 
freeze allowing renewable energy to grow. Jim Provance, Kasich Vetoes Bill 
Delaying Renewable Energy Mandates, The Blade, (Dec. 27, 2016, 4:18 PM) 
http://www.toledoblade.com/Energy/2016/12/27/Ohio-governor-vetoes-bill-
making-renewable-mandates-optional.html. Ohio Revised Code 4928.64 was 
amended in September 2017 extending the mandate to 2027 to meet the 12.5% 
mandate. Id.; see also § 4298.64 (2017) (focusing on House Bill 49).
48	  U.S. Wind Indus. 2016 Annual Market Update, supra note 21.
49	  Id.
50	  About the OPSB, Ohio Power Siting Bd., http://www.opsb.ohio.gov/opsb/
index.cfm/About/ (last visited Feb. 26, 2018).
51	  Id.
52	  Id.
53	  Ohio Rev. Code §§ 4906.03, 4906.04 (2018).
54	  Id. § 4906.02.
55	  Id.; see About the OPSB, supra note 50.
56	  Ohio Rev. Code § 4906.02 (2018); see About the OPSB, supra note 50.
57	  Ohio Rev. Code § 4906.02 (2018); see About the OPSB, supra note 50.
58	  Ohio Rev. Code § 4906.01 (2018); see About the OPSB, supra note 50;
59	  About the OPSB, supra note 50; see §§ 4906.13, 4906.20, 4906.98.
60	  Ohio Admin. Code 4906-3-03(A) (2018); see also Standard Application 
Process Flowchart, Ohio Power Siting Bd. (June 7, 2017), https://www.opsb.
ohio.gov/information/process-flowchart/.
61	  Ohio Admin. Code 4906-3-03(B)(1) (2018); About: How Can I Participate 
in the Process? Ohio Power Siting Bd., [hereinafter How Can I Participate in 
the Process?] http://www.opsb.ohio.gov/opsb/index.cfm/About/ (last visited 
Feb. 8, 2018).
62	  How Can I participate in the Process?, supra note 61.
63	  Ohio Rev. Code §4906.06 (2018); Ohio Admin. Code 4906-2-02 (2018); 
see also Standard Application Process Flowchart, supra note 60.
64	  How Can I Participate in the Process?, supra note 61.
65	  Ohio Admin. Code 4906-3-06 (2015); see also Standard Application Pro-
cess Flowchart, supra note 60.
66	  Ohio Admin. Code 4906-3-06 (2015); see Standard Application Process 
Flowchart, supra note 60.
67	  See Ohio Admin. Code 4906-3-07 (2015) (describing the requirements an 
applicant must follow once the applicant receives notification from the chair-
man that the standard certificate application is complete).
68	  See Application Fees and Billing, Ohio Power Siting Bd., http://www.opsb.
ohio.gov/opsb/index.cfm/application-fees-and-billing/ (last visited Mar. 22, 
2018) (delineating the power siting application fees for Ohio).
69	  Standard Application Process Flowchart, supra note 60. For filing fees 
and other costs associated with the application process, see Application Fees 
and Billing, supra note 69; see also Ohio Admin. Code 4906-1-04, 4906-3-12 
(2015).
70	  How Can I Participate in the Process?, supra note 61; see Ohio Admin. 
Code 4906-2-09 (2018) (describing the protocol for hearings); Ohio Rev. Code 
§ 4906.07(A) (2018) (discussing scheduling for hearings).
71	  How Can I Participate in the Process?, supra note 61.
72	  Id.
73	  Id. (limiting the amount of cases a participant can be involved).

74	  Who is Involved in the Siting Process? Ohio Power Siting Bd., http://www.
opsb.ohio.gov/opsb/index.cfm/about/ (last visited Mar. 23, 2018) (defining who 
can be an intervener).
75	  How Can I Participate in the Process?, supra note 61.
76	  Ohio Admin. Code 4906-3-09(A)(1) (2015); see also Standard Application 
Process Flowchart, supra note 60.
77	  See Standard Application Process Flowchart, supra note 60.
78	  Ohio Rev. Code § 4906.07(C) (2018); see also Standard Application Pro-
cess Flowchart, supra note 60.
79	  Ohio Admin. Code 4906-3-09(A)(2) (2018); see also Standard Application 
Process Flowchart, supra note 60.
80	  Ohio Rev. Code § 4906.07(A) (2018); Ohio Admin. Code 4906-2-09(A) 
(2018); see also Standard Application Process Flowchart, supra note 60.
81	  Ohio Power Siting Bd. Wind Summary, Ohio Power Siting Bd., http://
www.opsb.ohio.gov/opsb/index.cfm/About/ (last visited Feb. 27, 2018).
82	  How Can I Participate in the Process?, supra note 61.
83	  Id.
84	  Id.
85	  Ohio Rev. Code § 4906.10(A); Ohio Admin. Code 4906-2-30 (2018); see 
also Standard Application Process Flowchart, supra note 60.
86	  Ohio Rev. Code § 4903.10 (2018); Ohio Admin. Code 4906-2-32 (2018); 
How Can I Participate in the Process?, supra note 61.
87	  Ohio Rev. Code § 4903.10 (2018); Ohio Admin. Code 4906-2-32 (2018); 
How Can I Participate in the Process?, supra note 61.
88	  Ohio Rev. Code § 4903.13 (2018); Ohio Admin. Code 4906-2-33 (2018); 
How Can I Participate in the Process?, supra note 61.
89	  Ohio Power Siting Bd. Wind Summary, Ohio Power Siting Bd., http://
www.opsb.ohio.gov/opsb/?LinkServID=895FE98C-C363-FCF9-6BFDC7D-
F3A3F7AA2 (last updated Feb. 5, 2018).
90	  Id. Timber Road IV and Seneca are both in the pre-application stages.
91	  Provance, supra note 47.
92	  Dinnel & Russ, supra note 41, at 562; see also 42 U.S.C. §§ 4321-47 
(2016).
93	  Council on Environmental Quality, Office of NEPA Policy and Compli-
ance, http://energy.gov/nepa/council-environmental-quality-ceq (last visited 
Feb. 27, 2018); see 42 U.S.C. §§ 4341-47 (2016). The Center on Environmental 
Quality (“CEQ”) provides guidance and interprets regulations that seek to 
apply NEPA. Council on Environmental Quality, The White House, https://
www.whitehouse.gov/ceq/ (last visited Feb. 27, 2018). Also, the CEQ reviews 
federal agencies’ compliance with NEPA, reviews emergent situations to allow 
substitute NEPA compliance, and supervises federal agencies’ application of the 
environmental impact statements process. Id.
94	  42 U.S.C. § 4321 (2016).
95	  Shearwater v. Ashe, No. 14-CV-026830-LHK, 2015 U.S. Dist. LEXIS 
106277, at *3 (N.D. Cal. Aug. 11, 2015) (quoting High Sierra Hikers Ass’n v. 
Blackwell, 390 F.3d 630, 639 (9th Cir. 2004)).
96	  42 U.S.C. § 4332(2)(C) (2018); see Dine Citizens Against Ruining Our 
Env’t v. Klein, 747 F. Supp. 2d 1234, 1264 (D. Colo. 2010) (holding that the 
surface coal mining’s permit revision application, a federal action, did not 
comply with NEPA, vacated the permit approval, and laid out the requirements 
to comply with NEPA).
97	  5 U.S.C. § 702 (2018); see Council on Envtl. Quality, Exec. Office of 
the President, A Citizen’s Guide to the NEPA: Having Your Voice Heard 30 
(2007), [hereinafter A Citizen’s Guide to the NEPA] https://energy.gov/sites/
prod/files/nepapub/nepa_documents/RedDont/G-CEQ-CitizensGuide.pdf.
98	  42 U.S.C. § 4332(2)(C)(i)–(v) (2018); see National Environmental Policy 
Act Review Process, U.S. Envtl. Protection Agency (Jan 24, 2017), https://
www.epa.gov/nepa/national-environmental-policy-act-review-process (explain-
ing that federal agencies must perform an EIS “if a proposed federal action is 
determined to significantly affect the quality of the human environment”). The 
U.S. Department of Energy has provided a comprehensive summary of the 
NEPA process; see U.S. Dep’t of Energy, DOE, NEPA, and You: A Guide to 
Public Participation 1–2 (2010), http://energy.gov/sites/prod/files/nepapub/
nepa_documents/RedDont/G-DOE-NEPA_Brochure.pdf; see also 40 C.F.R. 
§ 1506.9 (2018) (providing an overview of the EIS filing requirements); 40 
C.F.R. § 1506.10 (2018) (explaining the requirements of time regarding a fed-
eral agency’s action).
99	  National Environmental Policy Act Review Process, supra note 98. 42 
U.S.C. § 4332 (2018). The draft EIS that the federal agency creates includes 
a variety of items: (1) purpose and need of the document (see 40 C.F.R. § 
1502.13 (2016)); (2) identification and examination of alternative methods 
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to satisfy the potential action’s purpose and need (see 40 C.F.R. § 1502.14 
(2018)), including preferred alternatives (see 40 C.F.R. § 1502.14(e)) (2018)); 
and the “full range of direct, indirect and cumulative effects of the preferred 
alternative, if any, and of the reasonable alternatives identified in the draft EIS.” 
A Citizen’s Guide to the NEPA, supra note 97, at 17 (citing 40 C.F.R. §§ 
1508.7, 1508.8 (2018)). The draft EIS should also address the human impact on 
the environment. See 40 C.F.R. § 1508.14 (2018)); see also A Citizen’s Guide 
to the NEPA, supra note 97, at 16–18 (for a more in-depth discussion).
100	  40 C.F.R. § 1508.18(a) (2018).
101	  40 C.F.R. § 1508.22 (2018); see National Environmental Policy Act Review 
Process, supra note 98.
102	  See National Environmental Policy Act Review Process, supra note 98.
103	  40 C.F.R. § 1506.10 (2018); see A Citizen’s Guide to the NEPA, supra 
note 97, at 16; see generally, How Citizens Can Comment and Participate in the 
National Environmental Policy Act Process?, U.S. Envtl. Protection Agency, 
https://www.epa.gov/nepa/how-citizens-can-comment-and-participate-national-
environmental-policy-act-process (last visited Feb. 6, 2018) (noting that agen-
cies must provide at minimum of forty-five days for public comment).
104	  40 C.F.R. § 1506.10(c) (2018); see A Citizen’s Guide to the NEPA, supra 
note 97, at 16.
105	  40 C.F.R. §§ 1506.10(a), (b)(2), 1503.4 (2018).
106	  Id. § 1506.10. When the termination of the thirty days is less than ninety 
days after the Federal Register published the Notice of Availability of the Draft 
EIS, the agency’s decision is required to wait for the ninety-day period to finish. 
See A Citizen’s Guide to the NEPA, supra note 97, at 18. Sometimes, a federal 
agency may conclude a potential action as “environmentally unacceptable” and 
refer the problem to the CEQ during the following twenty-five days subsequent 
to the issued Notice of Availability for the final EIS. Id. at 18–19. Further dis-
cussion of this is beyond the scope of this author’s paper.
107	  40 C.F.R. § 1505.2 (2018).
108	  40 C.F.R. § 1502.9(c) (2018); National Environmental Policy Act Review 
Process, supra note 98; see A Citizen’s Guide to the NEPA, supra note 97, at 
20.
109	  40 C.F.R. § 1502.9(c)(4) (2018); see National Environmental. Policy Act 
Review Process, supra note 99; Impact Statements (EIS): When is a Supplement 
to the EIS required, U.S. Envtl. Protection Agency, https://www.epa.gov/
nepa/national-environmental-policy-act-review-process (last visited Feb. 4, 
2018).
110	  40 C.F.R. §§ 1501.3, 1501.4, 1508.9 (2018).
111	  Id. § 1508.9.
112	  Id.; see Environmental Assessment/ Finding of No Significant Impact, U.S. 
Envtl. Protection Agency, https://www.epa.gov/nepa/national-environmental-
policy-act-review-process (last visited Mar. 17, 2018) (recognizing the purpose 
of an environmental assessment).
113	  Id. For the including text, see also, A Citizen’s Guide to the NEPA, supra 
note 97, at 11 (summarizing the contents of an environmental assessment).
114	  40 C.F.R. § 1508.13 (2018) (circumstances that necessitate a FONSI).
115	  Id.; see Environmental Assessment/ Finding of No Significant Impact, 
supra note 112 (explaining why a FONSI would be issued).
116	  Id. (explaining what happens when a federal action is found to have signifi-
cant environmental impact).
117	  40 C.F.R. § 1508.4 (2018) (stating what kinds of actions are categorically 
excluded from requiring an EA or an EIS).
118	  Id.; see also A Citizen’s Guide to the NEPA, supra note 97, at 10-11 (lay-
ing out what situations require an agency to prepare an EA or an EIS).
119	  40 C.F.R. § 1508.4 (2018); see also A Citizen’s Guide to the NEPA, supra 
note 97, at 10-11 (recognizing that actions that are classified as categorical 
exclusions may still impact the environment).
120	  Ezekiel J. Williams & Kathy L. Schaeffer, What Every Land Professional 
Should Know about NEPA, La. St. U. Min. Law Inst. 8 (2007) (citing to Ka 
Makani O’Kohala Inc., v. Dep’t of Water Supply, 295 F.3d 955, 960 (9th Cir. 
2002), and laying out what actions are subject to NEPA oversight).
121	  Id. (triggering NEPA regulation because of the required federal authoriza-
tion, permission, or finances).
122	  Id. (highlighting a particular federal action that triggers NEPA regulation).
123	  Sarah Matsumoto et al., Citizens’ Guide to the Endangered Species Act, 
Earth Justice 11 (2003), http://earthjustice.org/sites/default/files/library/
reports/Citizens_Guide_ESA.pdf (explaining why Congress enacted and Presi-
dent Nixon signed the Endangered Species Act).
124	  16 U.S.C. § 1531(c)(1) (2018); Dinnel & Russ, supra note 41, at 559. The 
Act also safeguards subspecies and distinct population segments of species as 

well. Matsumoto et al., supra note 123, at 12 (addressing how the ESA works to 
maintain genetic diversity).
125	  Summary of the Endangered Species Act, U.S. Environmental Protection 
Agency (Aug. 8, 2017), https://www.epa.gov/laws-regulations/summary-endan-
gered-species-act; see also Matsumoto et al., supra note 123, at 12 (naming 
two, among several, federal agencies that operate under the ESA).
126	  Shearwater v. Ashe, No. 14-CV-026830-LHK, 2015 U.S. Dist. LEXIS 
106277, at *7 (N.D. Cal. Aug. 11, 2015) (requiring that federal actions do not 
jeopardize the continued existence of any endangered species).
127	  16 U.S.C. § 1538(a)(1)(B) (2018); see also Endangered Species Act: 
Section 9, U.S. Fish & Wildlife Serv. (July 15, 2013), https://www.fws.gov/
endangered/laws-policies/section-9.html.
128	  16 U.S.C. § 1533 (2018); see Matsumoto et al., supra note 123, at 15 
(detailing the listing process).
129	  Endangered Species Act, Nat’l Wildlife Fed’n, https://www.nwf.org/
Educational-Resources/Wildlife-Guide/Understanding-Conservation/Endan-
gered-Species (last visited Mar. 17, 2018) (defining the mandate of the ESA and 
defining endangered species).
130	  Id.
131	  Matsumoto, supra note 123, at 15 (addressing the listing process).
132	  16 U.S.C. § 1533(b)(5)(A) (2018); see also, Matsumoto et al., supra note 
123, at 15.
133	  16 U.S.C. § 1533(a)(6)(A) (2018); see also, Matsumoto et al., supra note 
123, at 15.
134	  Matsumoto et al., supra note 123, at 15, 17 (addressing the listing process). 
The species as a potential candidate for listing remains pending until the FWS 
or the NOAA Fisheries re-evaluate it, a process that occurs at least once a year 
where the FWS or the NOAA Fisheries finally determine whether the species 
should be listed. Id. Sometimes, the result for the listing of the species may be 
“‘warranted but precluded’” when the Secretary of Interior or Commerce has to 
decide on different species first. See 16 U.S.C. § 1533(b)(3)(B)(iii) (2018).
135	  § 1533(b)(3)(A) (2018); see also, Matsumoto et al., supra note 125, at 18 
(addressing citizens’ petitions).
136	  Matsumoto et al., supra note 123, at 18.
137	  16 U.S.C. § 1533(b)(3)(A) (2018); see also Matsumoto, supra note 123, at 
18.
138	  16 U.S.C. § 1540(g)(1) (2018); see infra note 168.
139	  16 U.S.C. § 1533(a)(3)(A) (2018); see Dinnell, supra note 41, at 559.
140	  Matsumoto et al., supra note 123, at 20 (discussing critical habitats); see 16 
U.S.C. § 1532(5) (2018). The United States Court of Appeals for the Ninth Cir-
cuit concluded that a finding of “harm” did not mandate a particular member of 
the species to die, but even habitat destruction that could result in the species’ 
elimination could be categorized as “harm” and is not permitted under Section 
9 of the ESA. Palila v. Hawaii Dep’t of Land and Nat. Res., 852 F.2d 1106, 
1108, 1110 (9th Cir. 1981) (defining “take” using the broadest definition where 
sheep and goats fed on mamane seeds that eliminated trees for the Palila birds). 
Moreover, the United States’ Supreme Court held that the “ordinary meaning of 
‘harm’ naturally encompasses habitat modification that results in actual injury 
or death to members of an endangered or threatened species.” Babbitt v. Sweet 
Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 699, 701-04 
(1995) (concluding that indirect and direct actions may be considered as a take, 
given the Act provides broad protection).
141	  16 U.S.C. § 1533 (a)(3)(A) (2018); see also Dinnell & Russ, supra note 41, 
at 559.
142	  16 U.S.C. § 1533 (b)(2) (2018); see Matsumoto et al., supra note 123, 
at 20 (discussing critical habitats). A critical habitat evaluates “physical and 
biological habitat features: [s]pace for individual and population growth and 
for normal behavior; [c]over and shelter; [f]ood, water, air, light, minerals, or 
other nutritional or physiological requirements; [s]ites for breeding and rearing 
offspring; [and] [h]abitats that are already protected from disturbances or are 
representative of the historical, geographical, and ecological distribution of a 
species.” Id. An economic analysis may be included as well. Id.
143	  50 C.F.R. § 424.12(a)(1) (2018); see Dinnell & Russ, supra note 41, at 
559-60.
144	  16 U.S.C. § 1533(b)(2) (2018).
145	  Matsumoto et al., supra note 123, at 21.
146	  16 U.S.C. § 1533(b)(8) (2018).
147	  Matsumoto et al., supra note 123, at 21. Similar to listing, the critical 
habitat’s designation is the rulemaking process. Listing and Critical Habitat, 
U.S. Fish & Wildlife Serv. (Jan. 12, 2015), https://www.fws.gov/endangered/
what-we-do/critical-habitats-faq.html. A private individual may have his or her 
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land become designated as a section of a critical habitat, but this only occurs 
when the private individual receives federal funding, a federal permit, or a 
federal action. Id. The FWS may additionally create recovery plans for species 
as well. Matsumoto et al., supra note 123, at 22 (focusing on critical habitats). 
A recovery plan focuses on the reversal of an endangered or threatened spe-
cies’ diminution and the deletion of threats, such that the listed species will 
thrive. Id. (citing to Endangered Species Recovery Program, U.S. Fish and 
Wildlife Service Endangered Species Program (June 2011), https://www.fws.
gov/endangered/esa-library/pdf/recovery.pdf). 16. U.S.C. § 1533(f) (2018) 
mandates the government to create and apply recovery plans, except where 
the plan would not preserve the listed species. Id. A recovery plan involves: “a 
description of site-specific management plans that may be necessary to achieve 
conservation and survival of the species; a recovery objective (i.e. a target pop-
ulation number) and a list of criteria for indicating when the objective has been 
achieved; an implementation schedule with task priorities and cost estimates; 
[and] a recovery plan may also call for species reintroduction, habitat acquisi-
tion, captive propagation, habitat restoration and protection, population assess-
ments, research and technical assistance for landowners, and public education.” 
Id. Many different actors come into play, and the FWS develops a guide for the 
recovery plan’s design, including peer review and public commentary. Id. at 24 
(discussing critical habitats). Once an endangered species has recovered, the 
species is considered to be “delisted” from the endangered species’ list under 
the ESA. Id. A species may also be “‘downlisted’” from its consideration as 
endangered to threatened. Id.
148	  16 U.S.C. § 1536(a)(1) (2018).
149	  Id.; see also Matsumoto et al., supra note 123, at 29 (examining Section 7 
of the ESA).
150	  50 C.F.R. § 402.14(a) (2018) (listing the consultation requirement).
151	  50 C.F.R. § 402.14(e), (g)(4) (2018) (clarifying the FWS’ mandates 
and suggestions regarding the mitigation of the harmful effects on activities 
involving “fish, wildlife, [and] plants” as well as their relative habitats); 
Stephanie Clark & Sue Meyer, U.S. Fish and Wildlife Service Announces 
Changes to Mitigation Policy, JDSUPRA (Dec. 12, 2016), http://www.jdsupra.
com/legalnews/u-s-fish-and-wildlife-service-announces-17013/. The FWS 
implemented its modifications after the Presidential Memorandum: Mitigating 
Impacts on Natural Resources from Development and Encouraging Related 
Private Investment was issued. Id. The Presidential Memorandum instructed 
the FWS to “finalize a mitigation policy to establish principles to guide the 
[FWS] in its planning and permitting practices and other activities.” Id. The 
aforementioned policy establishes a guideline regarding the implementation of 
“a landscape-scale approach to mitigation to achieve a net gain in conservation 
outcomes, or at a minimum, no net loss of resources and their values, services, 
and functions resulting from proposed actions.” Id. When an activity requires 
a “Section 7 biological opinion and incidental take statements [or] Section 10 
incidental take permits,” the activity will deal with the FWS’ “statutory and 
regulatory” mandates pursuant to the ESA and the policy’s published modifica-
tions. Id. The FWS could potentially implement the policy when the FWS 
maintains “a statutory or regulatory mandate” that obligates mitigation like with 
ESA or when the FWS gives suggestions for conservation as an agency com-
plying with the National Environmental Policy Act. Id. For more information 
on the implemented modifications, see 81 Fed. Reg. 83440-83492 (2016).
152	  50 C.F.R. § 402.14 (g)(4) (2018) (outlining the purpose for formulating a 
biological opinion).
153	  See 50 C.F.R. § 402.13 (2018) (noting that, during informal consultation, 
if the Federal agency and Service agree that the action will not adversely affect 
the listed species or critical habitat, there is no need for further consultation).
154	  See Matsumoto et al., supra note 123, at 31 (focusing on biological opin-
ions, which are scientific documents used to both assess a project’s potential 
impact to a protected species as well as recommends measures if the project is 
“likely to jeopardize the continued existence” or harm the critical habitat).
155	  Id. (including alternative such as moving a planned road to avoid an eagle 
nest and delaying construction of a structure until after mating season is done).
156	  Shearwater v. Ashe, No. 14-CV-026830-LHK, 2015 U.S. Dist. LEXIS 
106277, at *7 (N.D. Cal. Aug. 11, 2015) (quoting to 50 C.F.R. § 402.13(a) 
(2018)).
157	  Id. at *9 (quoting to 50 C.F.R. § 402.13(a), 402.14(a)-(b) (2018)).
158	  16 U.S.C. § 1538 (a)(1)(B) (2018) (prohibiting the taking of endangered 
species of fish or wildlife).
159	  Id.; Id. § 1532(19) (defining the term “take” as “to harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any 
such conduct”).

160	  Matsumoto et al., supra note 123, at 32 (examining the ESA’s prevention 
on takings); See supra note 142 and accompanying text discussing what consti-
tutes a take under the ESA.
161	  Dinnel & Russ, supra note 41, at 560 (citing to Christopher Carter, A Dual 
Track for Incidental Takings: Reexamining Sections 7 and 10 of the Endangered 
Species Act, 19 B.C. Envtl. Aff. L. Rev. 135, 155 (1991), which refers to H.R. 
Rep. No. 304, 97th Cong. 2d. Sess. 31 (1982), reprinted in 1982 U.S.C.C.A.N. 
2807, 2831, and Richard Webster, Note, Habitat Conservation Plans Under 
the Endangers Species Act, 24 San Diego L. Rev. 243, 247 (1987); see also 
Matsumoto, supra note 123, at 35 (evaluating the exceptions to the prohibition 
on takings Congress included in its 1982 amendments to the ESA).
162	  16 U.S.C. § 1539(a)(1)(B) (2018) (permitting incidental taking of endan-
gered species).
163	  16 U.S.C. § 1539(a)(2)(A) (2018 (stating that participants, whose use 
constitutes a taking, need to obtain a permit from the Secretary).
164	  Id. § 1539(a)(2)(B) (stating that the secretary opens the application up for 
public comment).
165	  Id. (highlighting the minimization process).
166	  Matsumoto et al., supra note 123, at 35 (covering habitat conservation 
plants).
167	  Dinnel & Russ, supra note 41, at 561. (incentivizing the private individual 
through section 10 (a)(1)(B), the ESA assures the private individual that the 
government would expect more in the future for the listed species once an HCP 
is approved); Matsumoto et al., supra note 123, at 35, 37 (evaluating the no 
surprises exception within the ESA); see What are No Surprise Assurances?, 
U.S. Fish & Wildlife Serv. (July 15, 2013), https://www.fws.gov/endangered/
what-we-do/hcp-faq.html (eliminating any unforeseen circumstances and 
permits minor changes, not affecting additional land nor expenses). An HCP 
also permits the private individual to enter into voluntary agreements with the 
federal government to safeguard endangered species. Matsumoto et al., supra 
note 123, at 37 (discussing safe harbors). These agreements permit the private 
individual to enhance his or her land for the protected species’ benefit on a 
voluntary basis for a time duration, and consequently, may have the ability to 
return his or her land to the land’s baseline without any ESA violation. Id. The 
FWS provides an “‘enhancement for survival’” permit pursuant to section 10(a)
(1)(A) that presents the individual the opportunity to return the property to its 
baseline when the time duration with the voluntary understanding finishes. Id.
168	  16 U.S.C. § 1540 (2018) (outlining the civil and criminal penalties).
169	  Id. § 1540(g).
170	  Id.
171	  16 U.S.C. § 1540(e) (2018).
172	  Matsumoto et al., supra note 123, at 14 (examining versions of states’ 
ESAs).
173	  See generally Ohio Rev. Code §§ 1531.25, 1531.99 (2018).
174	  Id. § 1531.25.
175	  Id.
176	  Id.
177	  Id.
178	  Id.
179	  Id. § 1531.99 (indicating that a wind developer should be aware that this 
Ohio law exists. However, this law has been addressed rarely in litigation if a 
violation should occur within Ohio); see State v. Althiser, No. 97CA14, 1997 
Ohio App. LEXIS 6054, at *15 (Ohio Ct. App. Dec. 30, 1997) (affirming the 
lower court’s decision that officers’ search into a storage bay to combat mussel 
poaching had probable cause with exigent circumstances); see also Wilkins v. 
Daniels, 744 F.3d 409 (6th Cir. 2014) (holding that microchipping animals was 
not an unconstitutional taking), aff’d, 913 F. Supp. 2d 517 (S.D. Ohio 2012).
180	  Ohio Admin. Code § 1501:31-23-01 (2018).
181	  Id. §§ 1501:31-23-01 (B), (C), (F).
182	  Id. § 1501:31-23-01 (D).
183	  Id. § 1501:31-23-02.
184	  Id. § 1531.25.
185	  See State v. Althiser, No. 97CA14, 1997 Ohio App. LEXIS 6054, at *15 
(Ct. App. Dec. 30, 1997) (upholding petitioners’ convictions under Ohio Rev. 
Code §§ 1531.25, 1531.02 for illegal possession of endangered mussels); 
see also Wilkins v. Daniels, 744 F.3d 409, 419 (6th Cir. 2014) (holding that 
provisions under Ohio Rev. Code §§ 935.01–935.99 relating to microchipping 
requirements for permitted owners of certain endangered species did not violate 
the Fifth Amendment). These cases illustrate that Ohio’s version of the ESA is 
rarely used in litigation.
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186	  See Union Neighbors United, Inc., v. Jewell, 831 F.3d 564, 570-71 (D.C. 
Cir. 2016) (concerning a wind developer who planned to construct and manage 
a commercial wind energy farm located on land that overlapped with the terri-
tory and migration patterns of the endangered Indiana bat).
187	  Id. at 57.
188	  Id. (noting that several months later, the FWS initiated a second round 
of public comments regarding plans to develop an EIS and HCP addressing 
impacts of Buckeye’s proposed development).
189	  Id.
190	  Id. (specifying that the HCP included measures to minimize the effects on 
the Indiana bat and its habitat in addition to other non-listed birds and bats, and 
the HCP suggested the issuance of the ITP based on the HCP).
191	  Id. at 573.
192	  Union Neighbors United, Inc., v. Jewell, 831 F.3d 564, 573 (D.C. Cir. 
2016).
193	  Id.
194	  Id. at 574 (noting that plaintiffs brought their lawsuit against the “Secretary 
of the Department of the Interior, the Director of the Service, and the Regional 
Director for Midwest region of the Service” seeking declaratory and injunctive 
relief).
195	  Id.
196	  Id.
197	  Id. at 574; see Union Neighbors, Inc., v. Jewell, 83 F.Supp.3d 280, 287-88 
(D.D.C. 2015) (while providing a level of deference, the court decided FWS 
utilized the best evidence available at that time and properly concluded that the 
wind project’s proposal’s mitigation efforts would completely counterbalance 
the Indiana bats’ taking).
198	  831 F.3d, at 574.
199	  Id. at 575.
200	  Id. at 576.
201	  Id. (stating that the other alternative evaluated was the “Max Alternative” 
that would require the wind turbines be turned off at night between the months 
of April through October).
202	  Id.
203	  Id.
204	  Id. at 577 (stating that, “because the [FWS] in these circumstances did not 
consider any other reasonable alternative that would have taken fewer Indiana 
bats than Buckeye’s plan, it failed to consider a reasonable range of alternatives 
and violated its obligations under NEPA”).
205	  Id. at 568.
206	  Id. at 580 (applying Skidmore v. Swift & Co., 323 U.S. 134 (1944)).
207	  Id. (discussing that the statutory definition of “‘impacts’ refers to more than 
the discrete number of individual members of a listed species”).
208	  Id. at 581. (examining the Habitat Conservation Planning and Incidental 
Take Permit Processing Handbook (“Handbook”) to conclude that relevant 
legislative history, though partially probative, is inconclusive).
209	  Id. at 582.
210	  Id. at 583.
211	  Id. at 582.
212	  Id.
213	  Id. at 582 (noting that the ESA uses the conjunctive “and” between “mini-
mize” and “mitigate,” rather than “then,” suggesting that the terms should be 
read together, not as a sequence).
214	  Id. at 583 (evaluating the FWS’s answers to the Handbook’s commentary, 
which included a conclusion that “Buckeye ‘ha[d] minimized the quantity of 
take’”).
215	  Id. at 583.
216	  Id.
217	  Id. at 577.
218	  Id. at 578.
219	  Id. at 568-69.
220	  Id. at 568, 577.
221	  See generally id. at 568, 569-70.
222	  Sierra Club v. Kenna, No. 1:12-cv-1193 AWI JLT, 2013 LEXIS 4743, at 
*3, 4 (E.D. Cal. Jan. 11, 2013) (anticipating 102 turbines that would produce up 
to 300 megawatts of electricity, NSRE sought to build a wind farm on private 
land in the Sierra Nevada mountain range).
223	  Id. at *4.
224	  Id.
225	  Id.
226	  Id.

227	  Id. at *4-5.
228	  Id. at *2.
229	  Id. at *2, 5 (parties had agreed that the private road would be longer than 
the service road over the federal land and that the service road would involve 
more construction with affected acreage than the private road).
230	  Id. at *5-6 (contesting BLM’s conclusion that the service road “would have 
value independent of its use as to an access road” for the development project).
231	  Id. at *7.
232	  Id. at *25.
233	  Id.
234	  Id.
235	  Id. at *25-26.
236	  Id. (concluding that the administrative record supported BLM’s determina-
tion that NSRE could have finished the project without the right-of-way).
237	  Id.
238	  Id.
239	  Id. at *26.
240	  Id. at *29-30.
241	  Id. at *30.
242	  Id. at *32-33.
243	  Id. at *33-36 (declining to substitute its judgment for BLM, as it was not 
“permissible” pursuant to the standard of review; BLM maintained “wide defer-
ence” to its decisions and was the “primary intermediary . . . between private 
activity and public resource ownership”).
244	  Id. at *36 (deciding the court was “in no position to impose a contrary 
conclusion simply because an opposing party is of the opinion that more proof 
should have been required”).
245	  Id. at *34.
246	  Id. at *38.
247	  Id. at *40-41 (E.D. Cal. Jan. 11, 2013).
248	  Sierra Club v. BLM, 786 F.3d 1219, 1222 (9th Cir. 2015) (affirming Sierra 
Club v. Kenna, No. 1:12cv1193 AWI JLT, 2013 LEXIS 4743 (E.D. Cal. Jan. 11, 
2013)).
249	  Id. at 1224 (holding that a federal agency’s duty to consult on these direct 
effects occurs when the action is “affirmatively authorized, funded, or carried 
out [by a federal agency]” and “in which there is discretionary Federal involve-
ment for control” (citing Karuk Tribe of Cal. v. Forest Serv., 681 F.3d 1006, 
1020-21 (9th Cir. 2012)).
250	  Id.
251	  Id.
252	  Id. at 1224-25 (explaining the plaintiff must illustrate that an indirect effect 
is “caused by the action” (citing San Luis & Delta-Mendota Water Auth. v. 
Locke, 776 F.3d 971, 1009 (9th Cir. 2014)).
253	  Id. at 1225 (examining whether the action was an interrelated or interde-
pendent action).
254	  Id. at 1225-26.
255	  Id. at 1226.
256	  Id. at 1226-27.
257	  Sierra Club v. Kenna, No. 1:12-cv-1193 AWI JLT, 2013 LEXIS 4743, at 
*26, 40-41 (E.D. Cal. Jan. 11, 2013); BLM, 786 F.3d at 1224, 1225-26.
258	  BLM, 786 F.3d at 1227; Kenna, 2013 U.S. Dist. LEXIS 4743 at *25, 26.
259	  See generally BLM, 786 F.3d 1219 (affirming Kenna, 2013 LEXIS 4743 at 
*16).
260	  Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540, 
542 (D. Md. 2009).
261	  Id.
262	  Id. at 549-50.
263	  Id. at 550.
264	  Id.
265	  Id. (indicating that the project would result in 6,746 bat deaths yearly and 
noting that Indiana bats could be present at the site during the summer; how-
ever, none were found).
266	  Id. at 551.
267	  Id.
268	  Id. at 552.
269	  Id. at 551-53.
270	  Id. at 553.
271	  Id. at 554.
272	  Id. at 554-55 (describing that the Department additionally disregarded 
the FWS’ recommendations and employed certain provisions within the order, 
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including site conditions before and after construction, specifically for endan-
gered species).
273	  Id. at 555.
274	  Id. at 556.
275	  Id. at 556-57.
276	  Id. at 557 (stating that, at the time of trial, “foundations for [sixty-seven] 
turbines had been powered, turbine deliveries had commenced, and transmis-
sion lines were being strung in agreed upon areas”).
277	  Id. at 542.
278	  Id.
279	  Id. at 557 (noting that a BHE employee claimed that he had utilized 
AnaBat detectors during the first summer of mist netting, in areas that were not 
ideal for capturing bats, and that BHE did not evaluate nor provide the data to 
the Department or FWS).
280	  Id. at 561, 563-64 (holding that under section 9 of the ESA, a plaintiff’s 
suit had to demonstrate by a preponderance of evidence that “the challenged 
activity is reasonably certain to imminently harm, kill, or wound the listed 
species” and must address issues such as: “whether Plaintiffs have proven by a 
preponderance of evidence that (i) Indiana bats are present at the Beech Ridge 
Project site and (ii) the project is reasonably certain to imminently harm, kill, or 
wound Indiana bats, in violation of [section 9] of the ESA”).
281	  Id. at 564-68.
282	  Id. at 568-69 (finding that although no conclusion can be made about the 
existence of maternity colonies at the site, the project constructed new habitat 
that could have attracted Indiana bats and that clearing the forest to build new 
transmission lines could develop lanes for Indiana bats’ travel, thus expanding 
the possibility that the Indiana bats were at the project’s location). Id. (giving 
“significant weight” to one expert’s testimony that determined that the Indiana 
bats were present at the site).
283	  Id. at 575.
284	  Id.
285	  Id. at 575-76.
286	  Id. (stating that even though the higher elevation of the project’s location 
makes it less possible, yet not improbable, that the maternity colonies are 
located there in the summer months, the Indiana bats could still exist at the 
location “during migration, fall swarming, and spring staging”).
287	  Id. (concluding that although four hours of acoustic data was gathered and 
investigated during two consecutive nights, more acoustic surveillance over all 
four seasons and at various sites “would almost certainly yield a greater number 
of Indiana bat calls”).
288	  Id.
289	  Id. at 577-78.
290	  Id. at 578.
291	  Id. at 578-79 (noting that all three of plaintiff’s experts testified that 
the project would likely harm the Indiana bats and that the court was “not 
surprised” that the Indiana bats have not been found killed at any wind project 
since “few post-mortality studies have been conducted, mortality searches 
[were] generally insufficient, and Indiana bats [were] rare”).
292	  Id. at 579.
293	  Id. at 579-80 (determined awarding injunctive relief because the defendants 
would not apply adaptive management after the project was completed, and 
the defendants disregarded the FWS’ correspondence advising preconstruction 
surveys and methods).
294	  Id. at 580-81 (using this mandate as a form of injunctive relief).
295	  See id. at 581-83 (concluding “that the only avenue available to Defendants 
to resolve the self-imposed plight in which they now find themselves is to 
do belatedly that which they should have done long ago: apply for an ITP”); 
see e.g. Protect Our Cmty. Found. v. Ashe, No. 12-cv-2212-GPC(PCL), 2013 
LEXIS 165987, at *2, 12, 32, 36 (S.D. Cal. Nov. 20, 2013) (finding that where 
a wind power plant complied with an issued incidental take permit and with the 
ESA, the challenged biological opinion regarding the endangered species was 
not arbitrary or capricious). See also Protect Our Lakes v. U.S. Army Corps 
of Eng’r, No. 1:13-CV-402-JDL, 2015 WL 732655, at *1, 5 (D. Me. Feb. 20, 
2015) (addressing whether the issuance of the section 404 permit for a wind 
power development project violated the ESA and the Bald and Gold Eagle 
Protection Act).
296	  See generally Ashe, 2013 LEXIS 165987, at *10-11 (S.D. Cal. Nov. 20, 
2013) (quoting 50 C.F.R. § 402.14(g)(1)-(4); (h)(3)) (stating “the consulting 
agency must ‘review all relevant information, evaluate the current status of the 
listed species or critical habitat, evaluate the effects of the action and cumula-
tive effects on the listed species or critical habitat,’ and issue a Biological 

Opinion assessing whether the proposed action is ‘likely to jeopardize the 
continued existence of a listed species or result in the destruction or adverse 
modification of critical habitat’).
297	  Union Neighbors United, Inc., v. Jewell, 831 F.3d 564, 568-69 (D.C. Cir. 
2016).
298	  See Animal Welfare Inst., at 583 (concluding that construction of Defen-
dant’s wind project would have violated the ESA and Defendants should have 
applied for an incidental take permit); Sierra Club v. BLM, 786 F.3d 1219 (9th 
Cir. 2015) (holding that although the Bureau of Land Management’s federal 
road project was subject to NEPA, its wind project, which granted “a right-of-
way over federal land for a wind energy project developed on private land,” 
was not because the wind project was not a federal action or connected to the 
road project.); aff’g Sierra Club v. Kenna, No. 1:12 –cv-1193 AWI JLT, 2013 
LEIXIS 4743 (E.D. Cal. Jan. 11, 2013); Union Neighbors United, 831 F.3d at 
568-69 (finding that NEPA applied where the United States Fish and Wildlife 
service granted an incidental take permit to Defendant for construction of a 
wind farm).
299	  Protect Our Cmty. Found. v. Salazar, No. 12cv2211-GPC(PCL), 2013 
LEXIS 159281, at *2 (S.D. Cal. Nov. 6, 2013).
300	  Id.
301	  Id. at *4.
302	  Id. at *7.
303	  Id. at *7-9, 10-13 (evaluating the NEPA, what the EIS should include, and 
the standard of reasonableness that the EIS should include. Based upon BLM’s 
statement for purpose and need, the court determined that the BLM’s “Purpose 
and Need” detailed how the wind project would promote BLM to execute the 
executive and Department of Interior’s orders and a separate section addressed 
the project’s goals).
304	  Protect Our Cmty. Found. v. Salazar, No. 12cv2211-GPC(PCL), 2013 
LEXIS 159281, at *13-14 (S.D. Cal. Nov. 6, 2013).
305	  Id. at *14-15 (reasoning that the Final EIS showed BLM’s rationale for the 
elimination of the renewable energy alternatives besides wind power and BLM 
determined six alternatives were reasonable and included a No Project/Action 
Alternative as well. Therefore, the court determined that BLM reasonably 
examined the alternatives).
306	  Id. at *3-4, 16 (finding that the project’s location was the “only area 
with high wind density.” (citing to OWEF 908; 914 (the filed Administrative 
Record). Other locations are in use or proposed for different wind energy plans 
(citing OWEF 908). Id. Other private properties did not have wind energy pos-
sibilities (citing OWEF 907). Id. Also, locating the project outside of the county 
would defeat BLM’s purpose and need. Id.
307	  Id. at *16-17.
308	  Id. at *17-24 (acknowledging that BLM had deference with its expertise 
and knowledge. The court also compared the studies that the Plaintiffs and 
BLM supported their respective positions with. The court finally examined 
that BLM conducted its only studies of inaudible noise and concluded that 
the impacts from inaudible sounds were “minimal.” The court recognized that 
“it [was] not the Court’s role to determine which scientific studies that BLM 
should adopt” and should provide deference to BLM’s conclusion).
309	  Id. at *23-24.
310	  Id. at *24.
311	  Id. at *24-28 (noting that a disagreement with the agency’s use of certain 
methods was not considered a NEPA violation the court reasoned (citing Native 
Ecosystems Council v. Weldon, 697 F.3d 1043, 1053 (9th Cir. 2012)). BLM 
used the County’s General Plan Noise Element as its method. Plaintiffs contend 
that “normalization increases the reported values by 15dBA to nearly 65dBA in 
some cases,” but the court determined they failed to discuss why BLM’s chosen 
method was insufficient. Although BLM’s examination did not include night-
time noise, the court found that BLM considered both the ambient noise during 
the daytime and the nighttime in its analysis. Id.
312	  Id. at *28-33 (showing the Plaintiffs relied upon experts to support their 
position that a setback of 1.25 miles is required for residential properties from 
a wind project, and many people lived within that range for this project. The 
court, however, deferred to BLM’s determination. The court emphasized that 
BLM’s scientific research setbacks were not needed, the Plaintiffs’ experts did 
not address the particular project, and no mitigation was available).
313	  Id. at *33-36 (determining that wind turbines would alter the scenic 
environment. However, the court noted that BLM conducted a full examination 
of the project’s visual materials, including the “non-turbine facilities, roads, 
observations tower,” and the court concluded that the wind turbines were the 
most impactful. The court concluded BLM’s analysis as “appropriate”).
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314  Id. at *36-41 (evaluating the Final EIS, which found no Peninsular 
Bighorn Sheep were located on the land for the project). The Final EIS also 
recognized the potential direct impacts of the project, including death to the 
Peninsular Bighorn Sheep, “‘elimination of access to foraging areas, disruption 
of reproduction or lambing activities, prevention of dispersal or intermountain 
movements.’” (citing to OWEF 1588). Id. The FWS performed a Section 7 
ESA consultation on the Peninsular Bighorn Sheep as well, resulting in certain 
mitigation plans to be implemented if Peninsular Bighorn Sheep were found. 
Id. The court recognized that, while the impact of the Peninsular Bighorn Sheep 
is not known, BLM acted reasonably to develop mitigation plans. Id.
315  Id. at *41.
316  Id. at *44-46 (indicating that the U.S. Court of Appeals for the Ninth Cir-
cuit found such impacts are not cognizable under NEPA).
317  Id. at *46-49.

318  Id. at *49.
319  Vermonters for a Clean Env’t, Inc. v. Madrid, 73 F. Supp. 3d 417, 435 (D. 
Vt. 2014) (holding that the Plaintiffs’ challenge to U.S. Department of Agricul-
ture Forest Service’s issuance for a special use permit for a wind power project 
was denied since no violations of NEPA nor the Wilderness Act had occurred).
320  Protect Our Comtys. Found. v. Jewell, 825 F.3d 571, 588 (9th Cir. 2016) 
(dismissing Plaintiffs’ objection to the Bureau of Land Management’s approval 
for a right-of-way for a wind power development project because the court 
found no violations of NEPA, the Migratory Bird Treaty Act, the Bald and 
Golden Eagle Protection Act, or the APA).
321  Or. Nat. Desert Ass’n v. Jewell, 823 F.3d 1258, 1260 (9th Cir. 2016) 
(finding that the Bureau of Land Management’s environmental review for a 
right-of-way for the wind power development project did not properly examine 
the effects on the greater sage grouse was affirmed). 

29  Holy Cross, 455 F. Supp. 2d at 536-37. 
30  Blanco, 2006 WL 2366046, at *9-10. 
31  See San Luis Obispo Mothers for Peace v. Nuclear Regulatory Comm’n, 
449 F.3d 1016, 1028-30 (9th Cir. 2006); N.J. Dep’t of Envtl. Prot., v. U.S. 
Nuclear Regulatory Comm’n, 561 F.3d 132, 143-44 (3d Cir. 2009).
32  Mothers for Peace, 449 F.3d at 1028-30; New Jersey, 561 F.3d at 143-44. 
33  Trump’s InfrasTrucTure plan, supra note 14, at 36-37, 49-50.
34  See Fixing America’s Surface Transportation Act (FAST Act), 42 U.S.C. § 
4370m et seq. (2015); see also Permitting Dashboard: About the Federal Infra-
structure Permitting Dashboard, Federal Infrastructure Projects (2017), https://
www.permits.performance.gov/about (last updated Aug. 31, 2017).
35  lITTle InformaTIon, supra note 15, at 10-11. 
36  congressIonal research servIce, R-42479, The role of The envIron-
menTal revIew process In federally funded hIghway projecTs: Background 

and Issues for congress, 1, 36-37 (2012) (citing Thomas, H.R. and Ellis, 
R.D, Avoiding Delays During the Construction Phase of Highway Projects, 
naTIonal cooperaTIve hIghway research program TransporTaTIon, Trans-
porTaTIon research Bd., (2001) (“More time spent in design identifying 
problems will reduce construction time and result in a shorter overall project 
time. A widely recognized principle is that spending more monies during 
planning and design will reduce the time and cost required for construction by 
avoiding unforeseen conditions, reducing to a minimum design errors and omis-
sions, and developing schemes that will support the most efficient approach to 
construction.”)
37  Dep’t of Transp., v. Public Citizen, 541 U.S. 752, 767 (2004).
38  See Schaper, supra note 4.
39  See 40 C.F.R. §§ 1506.6(b), 1500.2(d), 1500.1; supra note 13 and accom-
panying text. 
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