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Editors’ Introduction 

This document is designed to give debaters a broad selection of sources about affirmative action 
in the U.S. college admissions process. The first section contains articles about the history of 
racism in higher education, and the shift towards the promotion of diversity on college campuses. 
This section provides other background information necessary to understanding the topic, 
including types of affirmative action, the political controversies surrounding these policies, and 
relevant Supreme Court cases. For a short overview, begin with the Vox article at the beginning 
titled “What is Affirmative Action?”.  

The rest of the research packet is divided into articles that are more favorable to either the Pro 
side or the Con side. Some articles will argue strongly for one side of the debate, while others 
may introduce information that supports one side. It is up to debaters to read the articles and use 
them responsibly, considering bias, context, and presentaiton of evidence. Additionally, an article 
under the Pro section may still contain statements that support the Con side. These categories are 
not meant to be exclusive; they are only designed to help debaters find starting evidence and 
ideas for each side of the topic.  

Many of the articles included here have been shortened, and the places where information has 
been removed is marked with an ellipsis […]. The hyperlinks to the articles are contained within 
the title. Debaters do not need to read all the articles in this packet, but they should be familiar 
with the basic arguments for both sides. It is highly recommended to find articles, evidence, and 
ideas from other sources. The NHSDLC Academic Team has also included a short note prior to 
each of the articles, giving some background on the source and a summary of the key points.  

Good luck to all students, and we look forward to seeing the best debaters in China at our 
summer camps and National Championships!  

—NHSDLC Academic Team 

nhsdlc.com
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Understanding Affirmative Action 

What is Affirmative Action? 
Vox, May 11, 2015.  

Note from the NHSDLC: This article answers frequently asked questions about affirmative 
action, and is a great starting point for anyone beginning their research into the topic. It includes 
data showing racial disparity in higher education in the United States and the political 
controversies related to affirmative action. Crucially, this article also explains how affirmative 
action works, given that racial quotas are banned. Read this first before moving on to other 
background information or side-specific articles.  

~  

In the US, young whites are far more likely to get a bachelor's degree than young blacks and 
Hispanics: 
 

 
Affirmative action refers to policies that give students from underrepresented minority groups a 
boost in the college or university admissions process. The term affirmative action can also refer 
to policies that boost minority prospects in employment or contracting, but this article will focus 
on race-based affirmative action in US higher education.  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Rationales: Supporters cite three main reasons affirmative action policies are helpful or 
necessary.  
 
Discrimination, past or current: Racial discrimination, particularly against African-Americans 
but also other racial groups, has been a constant through most of American history. Affirmative 
action is often seen as a way to help fight discrimination that is still pervasive today, or to 
improve the disadvantaged position of some groups that is the consequence of centuries of past 
discrimination. 
 
Lack of opportunities: Even in the absence of deliberate discrimination, many members of 
minority groups may simply have fewer opportunities available to them. They may be less 
prepared for the SAT or the college admissions process in general because of where they grow 
up, where they went to school, etc. Affirmative action programs are meant to ensure these 
students don't miss out on opportunities. 
 
Diversity and representation: Finally, some supporters argue that, regardless of the reasons, it's 
simply neither just nor wise to have racial minorities severely underrepresented at universities, as 
has frequently been the result in states where affirmative action is banned. In this line of 
thinking, ensuring representation is valuable in itself. Many also maintain that affirmative action 
benefits universities by ensuring that people from different backgrounds get to contribute. 
Colleges argue that affirmative action benefits everyone on campus, because students are better 
off if they're exposed to a more diverse educational environment. 
 
How it works: In the US, public colleges and universities — and private colleges receiving 
federal funding, which is virtually all  — have to be very careful about how they use race in their 
admissions processes. They are only allowed to consider race as one of many factors in weighing 
an application. They aren't allowed to create a racial quota (reserving, say, 10 percent of spots for 
a certain group) or to use a standardized racial bonus (giving 20 extra points to each minority 
applicant); both of these approaches have been ruled unconstitutional by the Supreme Court, in 
the Regents v. Bakke and Gratz v. Bollinger cases.  
 
Still, the overall effect is to admit more students from underrepresented minorities, even though 
many have lower test scores than other admitted applicants. Of course, that happens in other 
contexts, too: colleges often admit certain students despite lower-than-average test scores — say, 
athletes, or children of wealthy alumni.  
 
The controversy: There are several common criticisms of the use of affirmative action in 
university admissions. Most prominently, opponents argue that the programs themselves are 
racially discriminatory, since they favor certain racial groups and not others. Several white 
students have sued universities, arguing that their scores would have qualified them for 
admission if not for affirmative action programs. And some argue that the programs can hurt 
Asian-Americans, restricting their admissions opportunities in elite schools despite high test 
scores.  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Others argue that affirmative action programs currently help many members of minority groups 
who are already wealthy or well-connected, and don't need a boost, and that the programs should 
help disadvantaged people of all races instead. Finally, some critics maintain that these programs 
may have unintended consequences, and hurt the people they're intended to help, by dropping 
them into academic situations they're not prepared for. 

Are there alternatives to race-based affirmative action? 
 
Affirmative action based on economic circumstances — giving poor students a boost, regardless 
of their skin color — is often suggested as a replacement for race-based affirmative action in 
college admissions.  
 
Class-based affirmative action is sometimes seen as simply an end run around bans on racial 
preferences. In states that bar race-based affirmative action, colleges can turn to class as an 
alternative. Since black and Latino families are more likely to be poor than white families are, 
class can serve as a proxy for race, a way to make sure that colleges have racial diversity even if 
they can't take race into consideration outright. (The two aren't mutually exclusive; colleges can 
give preferences to students based both on race and family income.)  

 
But others see it as a superior system, not an inferior proxy. One argument for class-based 
affirmative action could be termed the Malia Obama argument. If colleges think about diversity 
solely in terms of race, President Obama's daughters will get an edge in college admissions that 

nhsdlc.com



!7

white children who grew up in poverty will not. (Obama has said he doesn't think that would be 
fair.) Wealthy students are already vastly overrepresented at colleges, particularly selective 
colleges. In 2006, just 5 percent of students at selective colleges came from the bottom income 
quartile, says Anthony Carnavale, director of the Georgetown University Center on Education 
and the Workforce.  
 
There are a few critiques of class-based affirmative action, particularly if it's used as the only 
form of affirmative action.  
 
First, some argue that it isn't as effective at creating racial diversity as race-based affirmative 
action is. Others argue that the legacy of racial discrimination is weightier than the challenges 
low-income students have accessing higher education. Black students were systematically shut 
out of higher education; poor students were not. There is also still a pervasive wealth gap 
between black and Latino families and white ones, even at high incomes. Class-based affirmative 
action can encourage stereotyping, critics argue, if the only students of color on campus are poor.  
 
The best comparison of the effects of considering class versus race so far was at the University of 
Colorado at Boulder. Colorado came close to banning affirmative action in 2008, although the 
initiative ultimately failed; before the vote, though, the university had already developed a race-
neutral plan to take students' incomes into account. Researchers found that underrepresented 
minority students were more likely to be admitted under class-based affirmative action than they 
were under race-based policies: admission rates were 9 percentage points higher for 
underrepresented minorities. For students from disadvantaged backgrounds of all races, 
admission rates were 20 percentage points higher under class-based affirmative action. 

Does affirmative action harm Asian-American students? 
 
Many high-achieving students from Asian backgrounds believe that they're discriminated against 
in college admissions and that colleges often set de facto quotas for Asian students when they 
take race into account in admissions.  
 
There is some evidence that Asian-American students' chances for admission are harmed by 
affirmative action programs. In 2005, a study from two Princeton University researchers found 
that without affirmative action, the admission rate for black and Latino college applicants would 
fall sharply. But white students would be largely unaffected — students of Asian descent would 
be the beneficiaries, getting about 80 percent of the slots no longer filled by other students of 
color.  
 
At colleges where affirmative action is banned or race is not taken into account, there is a much 
higher proportion of Asian-American students within the student body; at the University of 
California at Berkeley, for example, Asian-American students make up 39 percent of the student 
body — more than double their share of the state population.  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On the other hand, even as the share of college-aged Americans who are Asian has grown 
nationally, the proportion of Asian students at Ivy League colleges has remained flat, The 
American Conservative found in a review of demographic data. Ivy League colleges practice 
affirmative action; the California Institute of Technology, also a private college, focuses almost 
solely on academic achievement among applicants, and its Asian enrollment more closely tracks 
national population trends (while black and Hispanic students are underrepresented).  

Because of this, some Asian-American groups oppose affirmative action. Organized Asian-
American opposition was key to defeating an attempt to reinstate affirmative action in California 
in 2014.  
 
But opinion is not monolithic among Asian-Americans, nor are all Asian-American students 
academic achievers from professional backgrounds. Some Asian-American subgroups have 
higher poverty rates than Americans as a whole and Cambodian, Laotian and Hmong-Americans 
have among the lowest college attendance rates in the country. 

What does the Supreme Court say about the constitutionality of affirmative action? 
 
The first Supreme Court decision on affirmative action, Regents of the University of California 
v. Bakke, was decided in 1978. It held that strict racial quotas should not be used in college and 
university admissions, but that affirmative action could be constitutional in some circumstances 
if race was considered as just one of many factors. In the 35 years since Bakke, this has remained 
the court's basic approach to affirmative action.  
 
The court reopened the issue 25 years after Bakke, in Grutter v. Bollinger. In that 5-4 decision, 
the court ruled that colleges could take race into account as one factor in a holistic review when 
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admitting applicants. The court found that the educational benefits of diversity were a 
compelling reason to create a diverse student body, but that affirmative action programs would 
need to be "narrowly tailored" — essentially decided on a student-by-student basis. Justice 
Sandra Day O'Connor, writing for the majority, said she expected the Grutter decision to stand 
for 25 years.  
 
It's important to note that neither case was a complete victory for the university involved, and 
both upheld the principle of affirmative action in theory while rolling it back in practice. In 
Bakke, the University of California's quota system was thrown out; in Gratz v. Bollinger, a case 
rolled into the Grutter decision, the University of Michigan law school was forbidden to use a 
point system that awarded additional points to applicants if they were from underrepresented 
minorities. In the 25 years between the two landmark cases, the court's rationale for allowing 
affirmative action shifted, from remedying past racial discrimination in Bakke to benefiting the 
entire student body in Grutter.  
 
Two more recent cases have also weighed in on affirmative action. Schuette v. BAMN, decided 
in April 2014, sprung from the Grutter case; Michigan voters banned affirmative action by ballot 
initiative with a 58 percent majority not long after the Supreme Court decision. The court found 
those bans are constitutional, which could spur similar efforts in other states and left state bans 
elsewhere in place.  
 
The most direct challenge to the precedents set in Bakke and Grutter, though, was Fisher v. 
Texas, a lawsuit over the University of Texas's consideration of race in admissions. The 
University of Texas at Austin admits most of its students by letting in students from the top 10 
percent of every high school class. For other slots in the freshman class, it considers a range of 
factors — including race. Abigail Fisher, a Texas resident who didn't make the 10 percent cutoff 
and wasn't admitted using other criteria, sued, arguing her rights were violated.  
 
In a 7-1 decision in 2013, the Supreme Court sent the Fisher case back to a court of appeals for 
further review. The lower court hadn't used a strict enough standard when evaluating Texas' 
affirmative action plan, the justices argued. The case returned to the Fifth Circuit Court of 
Appeals, where it was re-argued in November 2013. In July 2014, a panel of three justices again 
upheld Texas's affirmative action policy. 

What are the effects of affirmative action? 
 
The majority of colleges and universities in the US take everyone, or nearly everyone, who 
applies. So the debate about affirmative action is usually confined to a smaller universe of 
prestigious colleges and law schools. It is especially contentious because research has found that 
attending a highly selective college is more likely to affect lifetime earnings for students from 
low-income or minority backgrounds than for white, upper middle class students. So the stakes 
are high.  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In a 1998 book on affirmative action, The Shape of the River, two former Ivy League university 
presidents — Derek Bok, the former president of Harvard, and William Bowen, the former 
president of Princeton — argued that affirmative action benefits both the individual students 
admitted under the policies and the campus as a whole. They compared white and black students 
who graduated in 1976 and 1989 from 28 prestigious public and private colleges. They found 
that black students who benefited from affirmative action generally succeeded despite their lower 
test scores; they graduated and went on to have successful lives, earning an average of $71,000 
by their mid-30s and demonstrating high levels of civic participation.  
 
However, some researchers continue to argue that, particularly in law school, affirmative action 
is harmful to students' later careers. This is an idea that researchers describe as "mismatch": 
graduates helped by affirmative action might struggle at schools or jobs that are too tough for 
them. Supreme Court Justice Clarence Thomas is an adherent of mismatch theory and uses it to 
argue that affirmative action actually harms minority students.  
 
One of the more prominent debates in this area surrounded a 2004 Stanford Law Review article 
by UCLA law professor Richard Sander, about the effects of affirmative action on law students' 
post-graduation prospects.  
 
Focusing solely on black and white law school students from 1994-96, he found that 88 percent 
of accredited law school grads passed the bar on the first try, and that 95 percent passed 
eventually. However, the pass rates for blacks were substantially lower: 61.4 for first-timers and 
77.6 percent after five tries. Because affirmative action hurts black students by putting some in 
schools where they won't perform as well, Sander argued, it lowers the number of them that pass 
the bar. Eliminating race-based preferences, he calculated, would have boosted the number of 
black students who passed the bar among 2001 matriculants by 7.9 percent.  
 
However, there are plenty of detractors to Sander's arguments. One Yale law student, Daniel Ho, 
wrote in response that Sander performed his analysis incorrectly and failed to prove that 
affirmative action at law schools causes lower bar-passage rates. Another pair of law school 
professors found that getting rid of affirmative action would decrease the number of black 
lawyers by 12.7 percent.  
 
Other research has cast doubt on the mismatch theory, at least as it applies to undergraduate 
students. A study at the University of California found that students who had just made the 
admissions cutoff — those most likely to be mismatched — earned slightly lower grades than 
other students, but the difference disappeared when they were compared only to students with a 
similar educational background. While California doesn't have affirmative action, the study 
suggests that students with lower grades and test scores still benefit from attending a selective 
college. 
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Even With Affirmative Action, Blacks and Hispanics Are More 
Underrepresented at Top Colleges Than 35 Years Ago 
Jeremy Ashkenas, Haeyoun Park, and Adam Pearce, The New York Times, August 24, 2017. 

Note from the NHSDLC: This study looks at the representation of minority groups at top 
universities over the last 35 years. It is comprehensive, covering different types of colleges in the 
United States, from state schools to the Ivy League. It uses statistics from the U.S. Department of 
Education, as well as other sources. The original article contains many visual charts representing 
the data, and debaters are encouraged to look at the original article to view these graphs.  

~ 

Even after decades of affirmative action, black and Hispanic students are more underrepresented 
at the nation’s top colleges and universities than they were 35 years ago, according to a New 
York Times analysis. 

The share of black freshmen at elite schools is virtually unchanged since 1980. Black students 
are just 6 percent of freshmen but 15 percent of college-age Americans, as the chart below 
shows. 

More Hispanics are attending elite schools, but the increase has not kept up with the huge growth 
of young Hispanics in the United States, so the gap between students and the college-age 
population has widened. 

The Times analysis includes 100 schools ranging from public flagship universities to the Ivy 
League. For both blacks and Hispanics, the trend extends back to at least 1980, the earliest year 
that fall enrollment data was available from the National Center for Education Statistics. 

Blacks and Hispanics have gained ground at less selective colleges and universities but not at the 
highly selective institutions, said Terry Hartle, a senior vice president at the American Council on 
Education, which represents more than 1,700 colleges and universities. 

The courts have ruled that colleges and universities can consider race or ethnicity “as one 
element in a holistic admissions policy, so it’s something that can be considered, but it’s not a 
magic bullet,” he said. 

Affirmative action increases the numbers of black and Hispanic students at many colleges and 
universities, but experts say that persistent underrepresentation often stems from equity issues 
that begin earlier. 

Elementary and secondary schools with large numbers of black and Hispanic students are less 
likely to have experienced teachers, advanced courses, high-quality instructional materials and 
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adequate facilities, according to the United States Department of Education's Office for Civil 
Rights. 

“There’s such a distinct disadvantage to begin with,” said David Hawkins, an executive director 
at the National Association for College Admission Counseling. “A cascading set of obstacles all 
seem to contribute to a diminished representation of minority students in highly selective 
colleges.” 

The Ivy League 

Black students make up 9 percent of the freshmen at Ivy League schools but 15 percent of 
college-age Americans, roughly the same gap as in 1980. (A category for multiracial students, 
introduced in 2008, has slightly reduced the share of black students.) 

At all eight schools, white enrollment declined as Asian enrollment increased. In recent years, 
the growth of Asian enrollment has slowed at some schools, and some Asian-American students 
say they are being held to a higher standard. 

University of California Campuses 

The number of Hispanic and black freshmen on the University of California campuses declined 
immediately after California’s affirmative action ban took effect, especially at the most sought-
after campuses, said Stephen Handel, associate vice president for undergraduate admissions. The 
system put the ban in place in 1998. 

Even now, both Hispanics and blacks are least represented at Berkeley, the most selective 
campus. On seven campuses, Hispanics now make up a quarter or more of the freshmen, but 
that’s still far below their share of the college-age population in the state, which is close to 50 
percent. 

“Despite the progress the U.C. has made in assembling a more diverse student body, a lot of 
work remains to be done so that all U.C. campuses reflect the true diversity of the state,” Mr. 
Handel said in an email. 

Top Liberal Arts Colleges 

Over all, the share of black and Hispanic students at liberal arts colleges is similar to that at other 
top schools. Both blacks and Hispanics have gained ground in a handful of colleges, such as 
Amherst and Pomona. 
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Other Top Universities 

Blacks and Hispanics remain underrepresented at other top universities, even as the share of 
white students at many of these schools has dropped, in some cases below 50 percent. The 
largest growth has often been among Asian students. 

For example, the share of white freshmen at Rice University in Houston, which was exclusively 
white until the mid-1960s, declined to 42 percent in 2015 from 87 percent in 1980. Meanwhile, 
the share of Asian students rose to 30 percent in 2015 from 3 percent in 1980. 

Public Flagship Universities 

Black students remain underrepresented in a number of flagships in states with a large share of 
college-age residents who are black. 

For example, in Mississippi, Louisiana, Georgia and South Carolina, blacks represent about a 
third or more of each state’s college-age population but less than 15 percent of the freshman 
enrollment at the flagship university. 

At the University of South Carolina’s Columbia campus, black freshman enrollment has declined 
significantly over the last 15 years. Students on campus have protested racial inequalities. 

Many public flagship universities draw students from the state or region, rather than the entire 
country. While black enrollment at schools like West Virginia University and the University of 
Nebraska is low, it is on par with the state’s demographics. 
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Affirmative Action: Do White American Students Really Get a Bad Deal? 
BBC World News, August 3, 2017. 
 
Note from the NHSDLC: This is a dialogue between Roger Clegg, a former top official in the 
Justice Department under Ronald Reagan and George H.W. Bush, and Brenda Shum, director of 
the Educational Opportunities Project at the Lawyers' Committee for Civil Rights Under Law. 
They explore some of the common arguments on both sides of the affirmative action debate. The 
BBC is a news source that prioritizes impartiality and presenting both sides of controversial 
issues.  

~ 

Is affirmative action fair? 

Mr Clegg: I simply think it's unfair to treat people differently because of skin colour and as a 
lawyer, I think that it's not consistent with the way our laws read. I think it's a bad idea and I 
would oppose it if I were somehow or other a beneficiary of it. 

I remember when I was interviewing for a law professor job at one point, and I was told point 
blank that I was not likely to get this job because of my skin colour. I was taken aback that I 
would be told that so bluntly by someone in a law school. 

Here is somebody who has worked very hard and yet they are being told that their odds are going 
to be not just a little less, but a lot worse than other people who have lower academic 
qualifications but the right skin colour. 

The personal stories are certainly out there, but I think for anybody who thinks seriously about 
this question, giving a preference because of race ought to raise red flags. 

Ms Shum: During law school I had a male classmate talk to me about how he believed that I that 
was admitted to the law school simply because of affirmative action. This really wasn't a hostile 
conversation, I think, it was an attempt to open up a dialogue and this is truly what he believed - 
that there was a number of white applicants, particularly white male applicants, who were 
qualified and denied admission to our law school [University of Washington School of Law in 
Seattle] simply because the school had a commitment to diversity on campus. 

The school had a diversity policy that, consistent with the constitution, really looked at all 
aspects of their prospective student population. I think I was one of the first classes that had 
slightly more women than male law students. They made a really concerted effort to have racial 
diversity and I think that was really instrumental to adding to the discourse that we had during 
our law school career. 
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Both personally and professionally, I've had the benefit of seeing how instrumental race-based 
admissions policies can be in terms of ensuring that there are integrated learning environments 
that really promote those educational benefits of diversity - that research is telling us - to all 
students. 

Are white students discriminated against? 

Mr Clegg: I think that in a country that is increasingly multi-ethnic and multi-racial that kind of 
policy is simply untenable. I think the only legal approach that can possibly work is one that 
treats everybody the same regardless of their skin colour or what country their ancestors are 
from. 

Nobody disputes that racial discrimination is occurring but the dispute is about whether the 
discrimination can be justified or not. 

We're talking about significant disparities in test scores and grades. Not surprisingly, that means 
that you also see disparities in how the students perform once they're admitted. If you admit a 
student that has significantly fewer academic qualifications than most of the student body, that 
student is more likely to struggle and less likely to graduate, less likely to make good grades or 
less likely to get into that major or discipline they intended to major in. 

Ms Shum: I think it's a myth that race-based admissions benefit only students of colour. One of 
the other things I've encountered professionally is this perpetuation of another myth, which is 
that qualified, white applicants are being displaced from college programmes by under-qualified 
and under-prepared minority students. I think that this is a really divisive way of looking at these 
issues and really undermines a university's commitment to ensuring that our college campuses 
reflect the world that our students are living in. Quite frankly, I think it's offensive to students of 
colour to imply that the only reason they were extended an offer of admission is because of 
affirmative action. 

Is it time for affirmative action to go? 

Mr Clegg: I understand the visceral sense that African Americans have been treated badly in this 
country for a very long time, and right after we got rid of Jim Crow [segregation laws], it wasn't 
such a bad idea to give special consideration over someone who was a recent beneficiary of Jim 
Crow. But now we're in 2017. Jim Crow is long gone and we're talking about giving Latinos a 
preference over Asian Americans. What possible sense does that make? 

I think the right way forward is to stop treating Americans differently because of their skin 
colour and what country their ancestors come from. We should all do that in our personal lives 
and our laws should reflect that, too. It's not a tenable approach to categorise people for their race 
and ethnicity and expect anything good to come out of it. 
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What we're trying to do is to help people who are in poverty. I have no objection to that, but there 
are plenty of white people and Asians in poverty, too. Why are we discriminating against those 
people in favour of wealthy African Americans or wealthy Latinos? Don't use race as a proxy for 
somebody's socioeconomic status. 

The history of discrimination against African Americans is certainly a reality, but again, that 
doesn't tell us the way forward. 

Ms Shum: There is a lot of empirical data that demonstrates that the socioeconomic status of 
students alone does not achieve sufficient levels of racial diversity on campus. I think that this 
idea that simply merit-based decisions are sufficient is false and don't take into account not just 
the history of segregation and discrimination in K-12 and higher education in the US, but the 
current reality that students on our college campuses continue to grapple with some of the 
tensions directly related to race. 

It is important to give our universities the ability to use race-based admissions as just one 
essential, but not the only way of getting at a campus climate that is going to facilitate 
meaningful discourse and dialogue. 

Fostering education opportunity for all students is a national interest and we owe it to our 
students to provide them with integrated learning environments that are reflective of the world in 
which they're living, and really promote their ability to learn and develop the skills necessary to 
compete and be successful in a multicultural, global environment. 
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Affirmative Action Supreme Court Decisions  
National Conference of State Legislatures, June 2016. 

Note from the NHSDLC: Under the U.S. political system, citizens can challenge laws in court. 
Judges then make a decision, called a ruling, to allow, ban, or restrict the laws based on the U.S. 
Constitution. Citizens have challenged affirmative action several times in court. Therefore, it is 
helpful to know some the famous affirmative action court cases to understand how affirmative 
action works, its legal status, and the political controversy surrounding it. One of the most 
important court cases is from 1978, when the Supreme Court banned strict racial quotas, but 
decided that universities could consider race in admissions.  

~ 
 
History Overview 
 
In the 1978 case, Regents of the University of California v. Bakke, the U.S. Supreme Court ruled 
that using racial quotas in college admission decisions violated the Equal Protection Clause. The 
Equal Protection Clause, included in the Fourteenth Amendment to the U.S. Constitution, affirms 
that "no state shall deny to any person within its jurisdiction the equal protection of the laws." 
While this landmark decision eliminated racial quotas, it did allow race to be considered as one 
of many admission factors for the purpose of achieving a diverse student body.  
 
[…]  
 
In 1995 and 1996, two lawsuits challenged the constitutionality of using race in the admission 
processes at the University of Michigan and the University of Michigan Law School. In 1995, 
Jennifer Gratz was denied admission to the University of Michigan undergraduate program, and 
a year later Barbara Grutter was rejected from the University of Michigan Law School. Both 
plaintiffs argued that their academic credentials and extracurricular activities should have 
awarded them a spot at the University. They claimed they were subjected to a form of reverse 
discrimination due to the university's affirmative action policies. The University of Michigan 
argued that its admission criteria were constitutional, and that the policies fostered a racially and 
ethnically diverse student body.  
 
In 2003, the U.S. Supreme Court ruled in the Gratz v. Bollinger case that the point system used 
by the University of Michigan for undergraduate admissions was unconstitutional. The 
admissions policy was based on 150 points, and it awarded points based on items such as race 
(20 points), athletic ability (20 points), depth of essay (up to 3 points), leadership and service (up 
to 5 points) and personal achievement (up to 5 points). The point system, therefore, automatically 
awarded admission points to underrepresented minorities. In the majority decision, Chief Justice 
Rehnquist stated that the University of Michigan had violated the Equal Protection Clause of the 
Fourteenth Amendment by using an overly mechanized system as a way to include race in 
admission decisions.  

nhsdlc.com

http://www.ncsl.org/research/education/affirmative-action-court-decisions.aspx


!18

 
The Grutter v. Bollinger case of was also decided in 2003. In a 5-4 vote, the U.S. Supreme Court 
narrowly upheld the decision to allow colleges and universities to use race as a component in 
their admissions policies by ruling in favor of the University of Michigan’s law school 
admissions policy. Sandra Day O'Connor stated that the Constitution "does not prohibit the law 
school's narrowly tailored use of race in admissions decisions to further a compelling interest in 
obtaining the educational benefits that flow from a diverse student body."  
 
The Gratz v. Bollinger and Grutter v. Bollinger rulings are regarded as the most important since 
the Bakke decision. Most colleges and universities had previously followed the guidelines set 
forth by Bakke, stating that diversity is an integral component to a successful institution. They 
treaded lightly, however, unsure of how far race could be used in the admissions process. The 
Supreme Court's decisions in the landmark University of Michigan cases clarified this gray area 
and provided definitive guidance for affirmative action policies. 

Fisher v. University of Texas at Austin 

In 2008, several high school seniors who had been denied admission at the University of Texas-
Austin filed a lawsuit. The students argued that the University of Texas could not use race as a 
factor in admission processes if there were other race-neutral options that would have the same 
results on diversity. A federal district judge found in favor of the University of Texas, stating that 
the University had complied with the admission requirements laid out in Grutter v. Bollinger. 
Additionally, the court cited a University of Texas study from 2002, which found that that year 
79 percent of the university's individual courses had zero or one African-American students and 
30 percent of the courses had zero or one Hispanic students. Thus, the court decided that while 
race neutral options had been considered, these options were not a viable way for the University 
of Texas system to maintain and increase diversity. In January 2011, a three-judge panel of the 
Fifth Circuit Court of Appeals heard the case and upheld the ruling in favor of the University of 
Texas. In June 2011, the full court decided not to rehear the lawsuit, letting the decision of the 
three-member panel stand. The U.S. Supreme Court agreed to hear the case in February 2012. 

In a 7-1 Fischer I ruling released June 2013, the Court did not overturn affirmative action 
generally, but did emphasize that affirmative action programs need to be more strictly reviewed. 
The Court explained that the program must pass a test of "strict scrutiny," proving an absence of 
alternatives that do not include race as a means to diversify the student body. The case is being 
sent back to the Fifth Circuit Court of Appeals in order to determine if the University of Texas' 
affirmative action program passes this test.  

In June 2016, the Court ruled in Fischer II by a 4-3 vote that the the University of Texas at 
Austin's race-conscious admissions program is constitutional. 
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The Uncomfortable Truth About Affirmative Action and Asian-Americans 
Jeannie Suk Gersen, The New Yorker, August 10, 2017. 
 
Note from the NHSDLC: This article mentions some of the issues related to affirmative action 
that the Asian American community has raised. Importantly, the article makes the case that while 
the current system disadvantages Asian Americans, this might not be a reason to get rid of 
affirmative action entirely, but instead a reason to rethink the way that affirmative action is 
currently implemented.  

~ 

[…] 

In a federal lawsuit filed in Massachusetts in 2014, a group representing Asian-Americans is 
claiming that Harvard University’s undergraduate-admissions practices unlawfully discriminate 
against Asians. (Disclosure: Harvard is my employer, and I attended and teach at the university’s 
law school.) The suit poses questions about what a truly diverse college class might look like, 
spotlighting a group that is often perceived as lacking internal diversity. The court complaint 
quotes a college counsellor at the highly selective Hunter College High School (which I 
happened to attend), who was reporting a Harvard admissions officer’s feedback to the school: 
certain of its Asian students weren’t admitted, the officer said, because “so many” of them 
“looked just like” each other on paper. 

The lawsuit alleges that Harvard effectively employs quotas on the number of Asians admitted 
and holds them to a higher standard than whites. At selective colleges, Asians are 
demographically overrepresented minorities, but they are underrepresented relative to the 
applicant pool. Since the nineteen-nineties, the share of Asians in Harvard’s freshman class has 
remained stable, at between sixteen and nineteen percent, while the percentage of Asians in the 
U.S. population more than doubled. A 2009 Princeton study showed that Asians had to score a 
hundred and forty points higher on the S.A.T. than whites to have the same chance of admission 
to top universities. The discrimination suit survived Harvard’s motion to dismiss last month and 
is currently pending. 

[…] 

The U.T. affirmative-action case was brought by a white student and financed by Edward Blum, 
a white Jewish conservative who is also financing the lawsuit against Harvard. Justice Alito’s 
dissent in the U.T. case said that, in failing to note that U.T.’s admissions practices discriminated 
against Asians, the Court’s majority acted “almost as if Asian-American students do not exist.” 
For Asian-Americans—the majority of whom support affirmative action—being cast in the 
foreground of the affirmative-action debate can be awkward and painful. Affirmative action has 
consistently been a “wedge” issue, and groups such as Asian Americans Advancing Justice have 
opposed attempts to use Asian students as the wedge in conservative attacks on affirmative 
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action that may harm black and Latino students. Some simply deny that race-conscious 
admissions procedures are disadvantaging Asians at all, which avoids confronting a complicated 
dilemma. 

The Harvard lawsuit does raise uncomfortable questions, especially in a time when it is also 
becoming less comfortable to be an immigrant. Is an admissions process that disadvantages a 
minority group benign, or even desirable, if that minority group is demographically 
overrepresented in higher education? Should colleges pursue their interest in a diverse class by 
limiting admissions of a minority group whose numbers may otherwise overwhelm the class? 

Because our legal doctrine prohibits racial quotas, it is currently impossible to have an honest 
discussion of these questions. The truth is that, in addition to a holistic review of each applicant 
that considers race as one factor, colleges undertake some amount of balancing so that they do 
not end up with a class that is swamped by members of any particular race—or with too many 
scientists, poets, or dancers, for that matter. But admissions offices cannot admit to efforts at 
racial balancing or anything that sounds remotely like quotas. Hence, Harvard’s litigation 
position must attribute the resulting race composition and the percentage of Asians in its class 
solely to the holistic method, admitting to no racial balancing. This account is plausible if, in 
fact, despite disproportionately strong academic credentials, Asian applicants are severely less 
likely than white ones to have the special personal qualities that colleges seek. That is the 
inevitable implication of Harvard’s position, which would be in line with long-standing 
perceptions of Asians as indistinguishable from one another. The lawsuit may well entail an 
inquiry into whether Asian applicants’ non-academic qualifications were disproportionately un-
special compared to those of white applicants. (In addition to Harvard submitting comprehensive 
admissions data for discovery in the case, several competitive high schools with large numbers of 
Asian students are also being asked to provide information about their students’ applications to 
Harvard.) 

But this lawsuit, and much of the discussion of affirmative action that surrounds it, makes a 
serious error in assuming that, in order to stop discrimination against Asian applicants, race-
conscious affirmative action must end. The argument simply proves too much. Continued use of 
affirmative action of the kind upheld by the Supreme Court is perfectly compatible with tackling 
the discrimination at issue. The problem is not race-conscious holistic review; rather, it is the 
added, sub-rosa deployment of racial balancing in a manner that keeps the number of Asians so 
artificially low relative to whites who are less strong on academic measures. It is also time to 
look seriously at the impact on Asians (many of them immigrants or the children of immigrants) 
of the advantage enjoyed by legacy admissions and wealthy families who are likely to give 
significant donations. It distorts and confuses the debate to lay the preferential treatment for 
whites over Asians at the feet of affirmative action—or, on the other side, to deny that Asians are 
disadvantaged in admissions today. 
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In the pursuit of diversity, some amount of racial balancing seems unavoidable, however taboo. 
We should not want the composition of our élite universities to be wildly out of proportion to the 
racial composition of our country. Such lopsided access to gateways of opportunity and power—
say, with whites being severely underrepresented at schools like Harvard—has the potential to 
fuel dangerous resentment and disturb social peace, at least if the change occurs too far ahead of 
demographic changes that are projected to make whites a minority in this country in less than 
three decades. I would not relish seeing the nation’s most élite colleges become majority Asian, 
which is what has resulted at selective high schools, such as Stuyvesant, that do not consider race 
in admissions at all. It is also extremely troubling when solely test-based admissions such as 
Stuyvesant’s reflect the failure to remedy structural disadvantages suffered by black and Latino 
students. What is needed instead, then, is race-conscious affirmative action, to address the 
historic discrimination and underrepresentation of blacks and Latinos, in combination with far 
less severity in the favoring of whites relative to Asians. 

Harvard and other schools will vigorously defend their use of race-conscious affirmative action 
along the lines previously upheld by the Supreme Court. Outside of court, the Asian-
discrimination claim may move colleges to refine their admissions procedures and better 
calibrate for diversity and fairness. It is unrealistic to think that universities like Harvard can 
immediately stop privileging white applicants, given the current whiteness of their donors, but 
that picture will change over time. It was as Jews gained more political power and became more 
likely to be donors that élite schools’ discrimination against them waned. And, for the first time, 
racial minorities are a majority of this year’s entering class at Harvard. The enrollment of Asians 
is the highest ever, at more than twenty-two per cent, with their increased share cutting into 
white, rather than black or Latino, enrollment. Those trends will be hard to reverse, and other 
schools will follow suit. […] 
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Pro Evidence 

A Basic Flaw in the Argument Against Affirmative Action 
Linda Darling-Hammond and Ted Dintersmith, The Washington Post, July 17, 2014. 
 
Note from the NHSDLC: This article shifts the debate about affirmative action to a discussion 
on the accuracy of tests that we use to evaluate college applicants, and if these tests are 
representative of each student’s ability to succeed. What the article concludes is that “less 
qualified” students are often students from disadvantaged backgrounds. This opens up a flaw in 
the meritocracy argument against affirmative action because students who are more capable 
might have lower scores because of their background.  

~ 

The University of Texas (UT) at Austin got approval this week from the U.S. 5th Circuit Court of 
Appeals to continue using race as one of many factors in its admissions. Abigail Fisher, a white 
student, had sued, claiming that she was a victim of racial discrimination, because some minority 
students with less impressive credentials than hers had been admitted when she was not. 

Texas’ admissions policies include a “Top Ten Percent Plan,” which guarantees the top 10 
percent of graduates of every state high school a place at the UT-Austin campus or other 
universities in the state system. In 2008, when Fisher applied, 92 percent of UT-Austin’s slots 
were filled this way. The remaining slots are decided based on an Academic Achievement Index 
(grades and test scores), plus a Personal Achievement Index (extracurricular activities, 
accomplishments, leadership, service, and family background, including race, poverty, language 
background, and other factors). 

Fisher, who is the child of UT alumni, may have hoped her legacy status would compensate for 
the fact that she did not graduate in the top 10 percent of her class, and her GPA (3.59) and test 
scores (SAT – 1180 out of 1600) were not high enough to qualify her for automatic admission. 
Nonetheless, these numbers were higher than those of 47 students who were admitted in part 
based on their personal achievements. 

[…] 

But there is another, even more fundamental, problem with this debate: Its core premise is deeply 
flawed. 

The debate’s underlying assumption is that statistical measures — GPAs, SATs, ACTs, and AP 
test scores — are the most objective, and hence useful, gauge of an applicant’s merit. Clearly, or 
so the thinking goes, a well-off applicant with near-perfect SAT scores and a 4.3 GPA (adjusted 
with extra points from AP courses that are common in affluent schools and rare in low-income 
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schools) is more qualified than an inner-city student with lower numbers. So the debate rages 
about whether universities should admit “less qualified” applicants, on the basis of criteria 
designed to help offset historical inequities. 

But myriad studies conclude that standardized test scores are a poor predictor of success in 
college and in life. More than 80 percent of the variance in college success is attributable to 
factors other than test scores. Over and over across our country, we find leaders of business, non-
profits, or policy with checkered academic transcripts. 

Laszlo Bock, senior vice president of human relations and operations at Google, told The New 
York Times that company officials found that GPAs and test scores are “worthless” as predictors 
of career performance at his company, a company widely admired for its innovative excellence. 
Bock notes that “learning ability” is the number one criterion for hiring — the capacity to find, 
weigh, and analyze diffuse information, put the pieces together, and figure out what it means for 
solving real problems and developing something new. 

Researchers such as Angela Duckworth have emphasized the overwhelming importance of 
character traits such as perseverance, grit, tenacity, and resourcefulness. At some level, we all 
realize that it is the kid who never gives up and always finds a way to move forward, not the kid 
who can define “nugatory,” who will make important contributions to her employer, community, 
and society. Yet educational measures place outsized weight on esoteric academic pursuits – 
pursuits that all too often have no meaningful connection to the skills needed in life. We gauge 
the worth of a child on how facile he is with the quadratic equation (when was the last time any 
adult used it?), not on his resourcefulness or creativity. 

Even worse, we fail to consider the toll exacted by these hollow figures of merit. 

In well-off communities, students often spend their formative years on a soul-crushing mission to 
build the perfect college application. They cram and regurgitate facts for tests, instantly 
forgetting them. They grind away at subjects like AP Calculus that are obsolete in today’s 
computationally rich world. Their families spend tens of thousands of dollars on tutoring, test 
prep, and college counseling. They learn that life is about pleasing anonymous college 
admissions officers, instead of finding and pursuing passions. They become increasingly 
dependent on adults for structure and “motivation.” And, over time, they develop into fragile 
micro-managed hoop-jumpers. 

What about students in low-income communities? Many grow up handling responsibilities that 
most well-off peers can’t begin to fathom. They often make their way through under-resourced 
schools in large classes taught by over-stretched teachers. They are reminded regularly of their 
academic “limitations” as they are assessed relentlessly on mind-numbing tests. And for those 
that do overcome enormous obstacles and claw their way into a top college? They encounter 
upper-crust classmates questioning whether they belong, as evidenced by the recent “Affirmative 
Dissatisfaction” controversy at Harvard. 
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Yet on the dimensions of tenacity and grit, as well as personal accomplishment, these students 
run circles around many “highly qualified” upper-crust applicants. And, in fact, research by 
former university presidents William Bowen and Derek Bok on the outcomes of affirmative 
action programs found that minority students admitted to selective universities did as well or 
better than their white counterparts on a number of outcomes — and opened doors for 
generations after them. 

Suppose for a moment that we lived in a world where our education system cared more about 
grit than GPAs. About resourcefulness than parents’ resources. About ability to create rather than 
ability to cram. About whether a young person is passionate about making the world better, or is 
simply seeking to follow his parent’s footsteps into the 1 percent? In that world, we might look at 
a prep school graduate at Harvard and say, “Gee, I wonder if he got here through the school’s 
‘rich kid’ affirmative action initiative? Does he really have the grit to belong here?” 

Beyond reshaping our views on affirmative action, this different world would bring profound 
benefits. For starters, high school would change overnight. We would start teaching kids skills 
that matter (e.g., collaboration, creative problem solving, making sound decisions, learning how 
to learn, leveraging your passions and talents to achieve your dreams), instead of drilling kids 
endlessly on academic trivia they retain for a matter of days. We would prepare kids for life, 
instead of for standardized tests and college admissions. We would teach skills that matter 
enormously but are hard to measure precisely, instead of low-level skills that can be tested cost-
effectively in bulk. 

So the next time the subject of affirmative action comes up, think broadly about how we evaluate 
the merits and potential of our youth. Think of how different the school years of all kids — rich 
and poor — would be if education were aligned with life, instead of tailored to the needs of 
Princeton statisticians. We might begin to make progress after decades of failed education 
reform, and might start graduating kids able to make their way in the world as adults. Imagine. 
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10 Reasons Why We Need Diversity on College Campuses  
Sophia Kerby, Center for American Progress, October 9, 2012.  

Note from the NHSDLC: This article is from a liberal source, the Center for American 
Progress. The article contains a mix of opinion and statistics to argue for more diversity through 
affirmative action. It can be used as a starting point to think of arguments and new impacts for 
why increasing diversity on college campuses may lead to positive outcomes.  
 
~ 

The Supreme Court will begin hearing arguments tomorrow in Fisher v. University of Texas, a 
constitutional challenge to race-conscious admission policies at colleges and universities. If the 
Court bars the use of race in admissions, it will erase 50 years of progress and threaten 
universities’ attempts to make college campuses more diverse and inclusive. Conservatives hope 
that this case will overturn the Court’s 2003 ruling in Grutter v. Bollinger, which allowed schools 
to use race as one of the many factors in achieving racial diversity in their institutions. Such a 
ruling, however, would adversely impact students on college campuses and would go against our 
nation’s founding principles of fairness and equal opportunity. 

As a nation we have come a long way in terms of inclusiveness—in 2008 we elected our first 
African American president—but our work is far from done. It’s important that as a country we 
continue to expand opportunities for all to ensure that we are giving everyone a fair shot. 

Here are 10 reasons why diversity on college campuses is crucial for all students. 

1. Our nation is changing, and our higher education institutions need to reflect this diversity. 
More than half of all U.S. babies today are people of color, and by 2050 our nation will have no 
clear racial or ethnic majority. Communities of color are tomorrow’s leaders, and we need to 
better prepare our future workforce. 

2. While communities of color have made great strides in closing the education gap, disparities in 
higher education remain prevalent. According to the U.S. Census Bureau, in 2009 about 28 
percent of Americans older than 25 years of age had a four-year college degree. That same year 
only 17 percent of African Americans and 13 percent for Hispanics had a four-year degree. 

3. It’s in our national interest to invest in our future workforce. People of color today make up 
about 36 percent of the workforce. According to Census Bureau projections, by 2050 one in two 
workers will be a person of color. As our nation becomes more diverse, so too does our 
workforce. 

4. Diversity in the workforce fosters innovation and competitiveness in business. Studies 
consistently show that diversity drives innovation and fosters creativity. In a Forbes survey, 85 
percent of respondents said diversity is crucial for their businesses, and approximately 75 percent 
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indicated that their companies will put more focus during the next three years to leverage 
diversity to achieve their business goals. 

5. Fortune 500 companies agree that diversity is good for the bottom line. More than 60 leading 
500 Fortune companies—including Coca-Cola, General Electric, Hewlett-Packard, Intel, 
Johnson & Johnson, and many others—came out in support of race-based admission policies in 
an amicus brief to the Supreme Court in the Grutter v. Bollinger ruling. 

6. Diversity is a national security issue. In the past, our U.S. armed forces have argued that a 
highly qualified and racially diverse officer corps is essential to the military’s ability to provide 
national security. A top Army personnel official states that, “Diversity adds to the strength of the 
military as a force.” In Grutter v.Bollinger a number of high-ranking officers and civilian leaders 
of the Army, Navy, Air Force, and Marine Corps urged the Court to uphold the limited 
consideration of race. 

7. Diversity on campus benefits all students. Diversity on college campuses isn’t just a benefit 
for the brown and black students. Learning with people from a variety of backgrounds 
encourages collaboration and fosters innovation, thereby benefiting all students. Research shows 
that the overall academic and social effects of increased racial diversity on campus are likely to 
be positive, ranging from higher levels of academic achievement to the improvement of near- 
and long-term intergroup relations. 

8. The implications of race-neutral policies in educational opportunities are detrimental to the 
next generation. Admission policies that do not consider race are predicted to decrease 
representation of students of color at the most selective four-year institutions by 10 percent. 
Given that our future workforce is projected to be nearly half people of color, it is necessary that 
universities create a fair process for expanding opportunities to all students. 

9. Research show that race-neutral policies simply don’t work. Scholars have already debunked 
the myth that a class-based admission system is an adequate replacement for a race-based 
admission policy as a means of creating greater levels of diversity. A study conducted by the 
University of California, Los Angeles, School of Law found that after using a class-based 
admission system, enrollment of African Americans and American Indians fell by more than 70 
percent. A wide breadth of research concludes that race-conscious practices are necessary in 
some capacity to achieve a level of diversity that encompasses our diverse nation. 

10. The majority of Americans support race-conscious policies in higher education. A CBS 
News/New York Times poll in 2009 shows that the majority of Americans are in favor of 
promoting diversity on college campuses through race-conscious policies—including the Asian 
American population, a group that is inaccurately speculated to benefit from the ban of such 
practices. An Asian American Legal Defense and Education Fund poll found that 75 percent of 
Asian Americans voters in Michigan rejected Michigan’s Proposition 2, a 2006 state referendum 
seeking to ban race-conscious policies. 
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As our nation becomes more diverse, it is crucial that institutions of higher education reflect this 
diversity. Our growing communities of color are America’s future, and it is important that we not 
only prepare people of color as future leaders, but that we also expose all students to diversity in 
education so that America’s students are more competitive in an increasingly global economy. 
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Are Minority Students Harmed by Affirmative Action?  
Matthew M. Chingos, Brookings Institute, March 7, 2013. 

Note from the NHSDLC: This is a great, data driven analysis on before-and-after graduation 
rates for minority students, based on the “mismatch hypothesis”, which is a potential Con 
argument. The mismatch hypothesis states that affirmative action will cause less prepared 
students to fail at stronger universities. This author comes to the conclusion that this hypothesis 
is not true. However, he is also very skeptical of the results of these studies, concluding that no 
absolute proof exists for either side of this argument. 

~  
 
Accompanying the general subject of affirmative action in the spotlight is the “mismatch” 
hypothesis, which posits that minority students are harmed by the very policies designed to help 
them. Justice Clarence Thomas made this argument in his dissent in the Grutter case: “The Law 
School tantalizes unprepared students with the promise of a University of Michigan degree and 
all of the opportunities that it offers. These overmatched students take the bait, only to find that 
they cannot succeed in the cauldron of competition. And this mismatch crisis is not restricted to 
elite institutions.”  
 
The mismatch idea is certainly plausible in theory. One would not expect a barely literate high-
school dropout to be successful at a selective college; admitting that student to such an institution 
could cause them to end up deep in debt with no degree. But admissions officers at selective 
colleges obviously do not use affirmative action to admit just anyone, but rather candidates they 
think can succeed at their institution.  
 
The mismatch hypothesis is thus an empirical question: have admissions offices systematically 
overstepped in their zeal to recruit a diverse student body? In other words, are they admitting 
students who would be better off if they had gone to college elsewhere, or not at all? There is 
very little high-quality evidence supporting the mismatch hypothesis, especially as it relates to 
undergraduate admissions—the subject of the current Supreme Court case.  
 
In fact, most of the research on the mismatch question points in the opposite direction. In our 
2009 book, William Bowen, Michael McPherson, and I found that students were most likely to 
graduate by attending the most selective institution that would admit them. This finding held 
regardless of student characteristics—better or worse prepared, black or white, rich or poor. Most 
troubling was the fact that many well-prepared students “undermatch” by going to a school that 
is not demanding enough, and are less likely to graduate as a result. Other prior research has 
found that disadvantaged students benefit more from attending a higher quality college than their 
more advantaged peers.  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A November 2012 NBER working paper by a team of economists from Duke University comes 
to the opposite conclusion in finding that California’s Proposition 209, a voter-initiated ban on 
affirmative action passed in 1996, led to improved “fit” between minority students and colleges 
in the University of California system, which resulted in improved graduation rates. The authors 
report a 4.4-percentage-point increase in the graduation rates of minority students after 
Proposition 209, 20 percent of which they attribute to better matching.  
 

[...] 

Second, the NBER paper finds that less-selective universities produce better outcomes among 
minority students with weaker academic credentials. This must be the case in order for 
“mismatch” to exist, but it runs counter to most prior research on the subject. 

[...]  
 
A more straightforward analysis is to compare the graduation rates of URM students with similar 
academic preparation and family backgrounds who attended different schools. The mismatch 
hypothesis predicts that URM students with weak qualifications will be more likely to graduate, 
on average, from a less selective school than a more selective one.  
 
The data show the opposite of what mismatch theory predicts: URM students, including those 
with less-than-stellar academic credentials, are more likely to graduate from more selective 
institutions. I calculate graduation rates by individual campus that are adjusted to take into 
account SAT scores, high school GPA, parental education, and family income.[1] I restrict this 
analysis to URM students with SAT 
scores in the 900-990 and 1000-1090 
range during the three years before Prop 
209, which should be exactly the group 
and time period when mismatch is most 
likely to occur.  
 
Figure 2 shows that for both of the low-
scoring groups of URM students, 
graduation rates are higher at more 
selective institutions. Results for 
individual institutions vary somewhat, 
but the upward trend in Figure 2, to the 
right, is clear.  
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A better solution is to find instances of students who attended institutions of differing selectivity 
for reasons unrelated to their likelihood of success. This is not possible with the UCOP data, but 
such quasi-experimental methods are used in two other studies that finds a positive relationship 
between selectivity and student outcomes. In a study published in 2009, Mark Hoekstra used a 
cutoff in the admissions process at a flagship state university to estimate the impact of attending 
that university on earnings. This strategy eliminates bias by comparing students who are very 
similar except that some were just above the cutoff for admission and others were just below. 
Hoekstra finds that attending the flagship increased earnings by 20 percent for white men. 

In a more recent working paper, Sarah Cohodes and Joshua Goodman employed a cutoff-based 
approach to measure the effect of a Massachusetts scholarship that could only be used at in-state 
institutions. Students who won the scholarship were more likely to attend a lower quality college, 
which caused a 40 percent decrease in on-time graduation rates, as well as a decline in the 
chances of earning a degree at any point within six years. 

These two studies do not directly address the mismatch question because they do not focus on 
the beneficiaries of affirmative action, but they show that taking into account students’ 
unobserved characteristics leaves intact the positive relationship between selectivity and student 
outcomes that has been consistently documented in the many prior studies that are less causally 
persuasive. 

To truly put the mismatch theory to rest, rigorous quasi-experimental evidence that focuses on 
the beneficiaries of preferential admissions policies is needed. But the current weight of the 
evidence leans strongly against the mismatch hypothesis. Most importantly, not a single credible 
study has found evidence that students are harmed by attending a more selective college. There 
may well be reasons to abolish or reform affirmative action policies, but the possibility that they 
harm the intended beneficiaries should not be among them. 
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The Attack on Affirmative Action is Simple and Powerful — and Wrong 
Julie A. Peterson and Lisa M. Rudgers, Inside Higher Education, August 15, 2017. 

Note from the NHSDLC: During debates on this topic, the Con may make the argument that 
affirmative action is “reverse discrimination”, or that it is always wrong to treat people 
differently based on their race. This article responds to this criticism, using both counter-
examples and deconstructing the logic behind the “treat everyone the same” criticism. It also 
serves as a strong case supporting more diversity on university campuses. This article can be a 
great starting point for arguments about the need for equity versus equality in higher education.  

~ 

The recent news that the Trump administration may use the U.S. Justice Department’s front 
office to investigate the use of affirmative action in colleges and universities demonstrates the 
challenge of clear and accurate communication regarding this hot-button subject. When a simple 
idea clashes with one that is complicated and nuanced, often the truth loses out. 

Those who oppose affirmative action, calling it “reverse discrimination,” use the language of 
“equal treatment,” “color blindness” or “nondiscrimination.” They have a simple and powerful 
argument: treat everyone exactly the same. Easy enough as a sound bite. After all, who wants to 
argue for unequal or discriminatory treatment of college applicants? 

The Justice Department used this type of language when it recently signaled that it intends to 
conduct “investigations and possible litigation related to intentional race-based discrimination in 
college and university admissions,” a statement that has been widely interpreted to mean that the 
department has affirmative action admissions in its sights. 

The truth, however, is far more complicated and complex. While the language of “equal 
treatment” sounds fair, the effect of such supposedly “color-blind” practices in the college 
admissions context is the opposite of fair. In fact, when we fail to account for the differential 
experiences and varied contributions of applicants, we create a college environment that limits 
opportunity and impoverishes the learning environment for all students. 

The truth -- borne out by decades of research and campus experiences -- is that having a racially 
and ethnically diverse student body is a critical component of an excellent education that 
prepares students for the complex and diverse world they will face after graduation. In recent 
years, the U.S. Supreme Court has twice held that a public university has a compelling interest of 
the highest order in achieving diversity on campus. The social science fully supports the court’s 
conclusion. 

Here's what we learned in the course of working at the University of Michigan on the landmark 
2003 Gratz v. Bollinger and Grutter v. Bollinger cases, later affirmed in the 2016 Fisher vs. 
University of Texas at Austin decision as well: all students, majority and minority, benefit from 
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participating in a diverse classroom and exchanging ideas on a richly diverse campus. (While 
affirmative action opponents are fond of reducing the debate to racial identity, universities define 
diversity quite broadly in practice and look across the range of human experience, talent and 
identity to compose an incoming class.) Students learn from the perspectives of others -- 
especially when those perspectives run counter to common stereotypes. They discover how to 
work within a cross-cultural team, grapple with difficult conversations and re-examine their own 
assumptions. At a campus that is truly working hard on diversity in the student experience, 
students gain a powerful set of skills they cannot get anywhere else, which better prepares them 
to be successful in a global marketplace. 

The positive impact of diversity is not just some “fuzzy” argument that educators came up with 
to defend their practices. University of Michigan political scientist and economist Scott E. Page 
has demonstrated empirically the ways in which diverse teams are better at solving problems. (If 
you haven’t seen Page’s talk on YouTube, we highly recommend it.) 

The leaders of large, complex organizations understand this, and they are clamoring for 
campuses to create dynamic and diverse learning environments. When the Supreme Court heard 
Michigan’s cases, we were struck by the powerful, supportive amicus briefs filed by leaders in 
the U.S. military as well as an impressive collection of Fortune 500 CEOs. Those leaders argued 
persuasively that the strength of our military and the competitiveness of our business sector 
require employees who have experienced diversity on campuses and acquired the essential skills 
they need to operate in the world. 

As Justice Lewis F. Powell observed in the 1978 case Regents of the University of California v. 
Bakke, “People do not learn very much when surrounded by the likes of themselves.” Perhaps 
now, more than ever before in American history, we see problems that can arise when people 
retreat into echo chambers and do not encounter (and learn from) those with different 
backgrounds, life experiences and viewpoints. 

If fairness is the baseline, consider this. “Treating everyone the same” does not account for 
vitally important factors in the consideration of underrepresented minority college applicants. 
Applicants from certain minority groups often do not come to the admissions competition on 
equal footing. Some minority students, though demonstrating great promise, have not had access 
to the level of academic preparation and economic opportunity that their majority counterparts 
have had. They come in disproportionate numbers from poor and struggling schools, putting 
them at a marked disadvantage when they take standardized tests or try to navigate the 
admissions process. (That may be true of students from rural schools as well, who also are 
beneficiaries of affirmative action in the college admissions process.) 

Yet the students from such backgrounds who are admitted to top universities have excelled and 
shown signs of academic promise despite such obstacles, which illuminates their future potential. 
Given this picture, the inclusion of race as one of the many factors considered by universities 
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allows them to look more deeply and holistically at all of the attributes that students might bring 
to campus. 

Some have argued that focusing solely on low socioeconomic status can eliminate the need to 
consider race, but the numbers don’t support this. While universities do try to admit students 
from socioeconomic disadvantage, there are many more poor white students than minorities. 
Because minorities are minorities within every socioeconomic group, an approach based on class 
cannot, by itself, produce a racially and ethnically diverse student body. 

Additionally, when we study the effects in states that have outlawed affirmative action, we find 
that, whatever the rhetoric, in reality the actual enrollment of minority students drops. At the 
University of Michigan, the evidence shows that the inability to consider race negatively affected 
student racial diversity despite a decade’s worth of race-neutral recruitment programs. In its 
amicus brief in the Fisher case, the university noted downward racial enrollment trends in the 
wake of 2007’s Proposition 2. 

The truth is, there is no effective proxy for the consideration of race and ethnicity in admissions. 

We recognize that the arguments in support of affirmative action are complicated. They are high-
definition messages in a low-definition world. The opponents of affirmative action have it easy: 
they can point to a student who didn’t get in, supposedly because of affirmative action (although 
we would argue that is never the reason). They can make their case in a sentence, a phrase or 
even a word like “fairness.” 

As communicators and educators, we need to work harder than ever to clearly and persuasively 
convey the educational and societal benefits of a richly diverse university environment, as well 
as the educational and societal risks we take in severely limiting such diversity. Research 
suggests that the public understands these arguments. Pew Research Center surveys in 2003 and 
again in 2014 found that more than 60 percent of Americans support affirmative action programs 
designed to increase the number of minority students on campuses. But underneath those 
numbers is a racial and partisan divide that underscores our challenge. 

The recent announcement of the Justice Department investigation has restarted our national 
conversation about affirmative action yet again. There will be a lot of simple catchphrases tossed 
around, but this much is clear: campus diversity is a tremendously important educational and 
societal good, and we must find ever better ways to communicate its importance. 
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The Colorblind Bind 
Richard Rothstein, American Prospect, June 22, 2014.  
 
Note from the NHSDLC: This article centers around a review of a book by Sheryll Cashin on 
affirmative action, and responds to her argument that affirmative action should be replaced by a 
policy that favors people from poorer backgrounds. This would be a good source for Pro to use 
in responding to common Con arguments. Notably the author explains how discrimination in the 
past can lead to unfair disadvantages generations later, using the specific example of past 
discriminatory housing policy in the United States.  
 
~  
 
Chief Justice John Roberts says that “the way to stop discrimination on the basis of race is to 
stop discriminating on the basis of race.” In university admissions, this means becoming 
“colorblind,” taking no affirmative action to favor African Americans. Apparently intimidated by 
Roberts’s Supreme Court plurality, many university officials, liberals, and civil-rights advocates 
have exchanged their former support of affirmative action for policies that appear closer to 
Roberts’s.  
 
In effect, these newer plans say that the way to stop discrimination on the basis of race is to 
pretend colorblindness but devise subterfuges to favor African Americans. One approach is to 
favor low-income students regardless of race. Another adopts the Supreme Court’s embrace of 
diversity as educationally beneficial, prompting universities to enroll disadvantaged minority 
students for this purpose while making no obvious attempt to remedy historic wrongs. Some 
persuade themselves that these are the best possible policies.  
 
In recent years, Justice Ruth Bader Ginsburg has been one of the few leading public figures, on 
or off the Court, unabashedly willing to challenge Roberts’s colorblindness. In a case decided in 
April, she gained a new ally in Justice Sonia Sotomayor for an uncompromising defense of 
affirmative action.  
 
Ginsburg has called for race-conscious policy to offset the still-enduring effects of slavery and 
the subsequent unconstitutional exploitation of its descendants under Jim Crow.  
Instead of “winks, nods, and disguises,” Ginsburg has called for race-conscious policy to offset 
the still-enduring effects of slavery and the subsequent unconstitutional exploitation of its 
descendants under Jim Crow. “Only an ostrich could regard the supposedly neutral alternatives 
as race unconscious,” Ginsburg has said, and only a contorted legal mind “could conclude that an 
admissions plan designed to produce racial diversity is not race conscious.” Sotomayor recently 
added (mocking Roberts’s aphorism) that “the way to stop discrimination on the basis of race is 
to speak openly and candidly on the subject of race, and to apply the Constitution with eyes open 
to the unfortunate effects of centuries of racial discrimination.”  
 
[…]  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Sheryll Cashin’s Place, Not Race is a well-argued plea for ostrich-like plans.  
 
In contrast to this plea, Cashin’s previous book, The Failures of Integration, was an impassioned 
call for housing policy that would finally incorporate black families into American society. It was 
anything but colorblind. “Indirect approaches are no substitute for a frontal attack on what is 
ailing us as a nation,” she wrote, concluding that “the rest of society should stop fearing us 
[blacks] and ordering themselves in a way that is designed to avoid us where we exist in 
numbers. America created slavery, Jim Crow, and the black ghetto. America has shaped 
stereotypes grounded in fear of black people. … America has to get beyond fear of black people 
and fear of difference to begin to order itself in a way that is consistent with its ideals.”  
 
Now, however, writing about affirmative action in college admissions—an issue considerably 
less contentious than desegregation of the suburbs—Cashin has become convinced that race-
conscious policy isn’t such a good idea after all.  
 
[…]  
 
Cashin wants to extend university preferences to such youth and to those of all races and 
ethnicities in similar circumstances. Her ground here is shakier. While other groups experience 
hardship and discrimination, few nonblack young people suffer handicaps of similar intensity—
as her previous book made clear. What’s more, Cashin’s understanding of the country’s, and 
African Americans’, social-class distribution is without nuance; she focuses only on the poor and 
the affluent, insisting that African Americans in the latter group can compete without special 
favors. Yet her college admissions recommendations mostly overlook a substantial, nonaffluent 
African-American middle class, sitting between the very poor and the rich. These are children 
not of inherited wealth and status but of ordinary lawyers, engineers, administrative workers, 
civil servants, paraprofessionals, police, firemen, bus drivers, or blue-collar workers—children 
of men like Michelle Obama’s father, who worked in Chicago’s water plant, or Randall 
Kennedy’s father, a postal clerk who completed only two years of college. This working and 
middle class of African Americans both needs and deserves affirmative action to level the 
playing field after centuries of discrimination.  
 
To comprehend what is missed by recruiting residents of poor neighborhoods while ignoring the 
middle class, consider the University of Texas’s “Ten Percent Plan,” Cashin’s favored place-
based program. In 1996, after a federal appeals court banned the consideration of race in 
admissions, the university replaced affirmative action with an ingenious scheme that exploited 
pervasive racial segregation of Texas high schools. Admission was offered to the tenth of each 
school’s graduating class with the best grades. Because so many Texas African Americans attend 
predominantly black schools (in predominantly low-income neighborhoods), the plan generated 
a 2003 freshman class that was 4.5 percent black.  
 
The following year, however, the Supreme Court permitted including race in a more holistic 
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evaluation of applicants, to create diversity. Texas preserved its Ten Percent Plan but 
supplemented it with race-conscious affirmative action that enrolled additional black applicants. 
In 2013, 3.4 percent of entering students were African-American Ten Percenters, while an 
additional 1.2 percent were African Americans admitted for diversity purposes. The diversity 
admittees were more likely to hail from middle-class families and less likely to hail from 
extremely low-income families than the Ten Percenters. When the university was challenged in 
the Supreme Court, its lawyers acknowledged that one goal of the diversity plan was to recruit 
more middle-class blacks.  
 
[…]  
 
Perhaps Cashin downplays affirmative action for blacks who are neither affluent nor trapped in 
high-poverty neighborhoods because she has been distracted by the attention we now pay to the 
struggling middle class in this age of growing inequality. It is certainly the case that middle-class 
incomes have not grown as they should with rising productivity. Many working families have 
been forced to downsize their housing in the post-bubble recession, and many middle-class 
workers have taken lower-paying jobs as the workforce has deindustrialized. Yet not all but the 
super-rich have become poor. The median family income remains about $55,000, and 60 percent 
of families earn between about $30,000 and $120,000 annually. Contrasting only the affluent 
with those in poor neighborhoods ignores most American families.  
 
Even for low-income families, other groups’ disadvantages—though serious—are not similar to 
those faced by African Americans. Although the number of high-poverty white communities is 
growing (many are rural; solicitude for these prompted Texas Republicans to support the Ten 
Percent Plan), poor whites are less likely to live in high-poverty neighborhoods than poor blacks. 
Nationwide, 7 percent of poor whites live in high-poverty neighborhoods, while 23 percent of 
poor blacks do so. Patrick Sharkey’s Stuck in Place showed that multigenerational concentrated 
poverty remains an almost uniquely black phenomenon; white children in poor neighborhoods 
are likely to live in middle-class neighborhoods as adults, whereas black children in poor 
neighborhoods are likely to remain in such surroundings as adults. In other words, poor whites 
are more likely to be temporarily poor, while poor blacks are more likely to be permanently so.  
 
The “place-based” preferences Cashin supports will therefore recruit low-income African 
Americans and some immigrant or even second-generation Hispanics but few other low-income 
students. They will also recruit some middle-class African Americans, who are more likely to 
live in disadvantaged neighborhoods than nonblack middle-class families. In this sense, by 
primarily benefiting African Americans, they are indeed the kind of policy-by-disguise that 
Ginsburg denounced.  
 
But most middle-class African Americans no longer live in predominantly black neighborhoods. 
They will not benefit from place-based plans that Cashin supports—and they will be 
underrepresented without race-conscious affirmative action. That is because African American 
families with middle-class incomes are quite different from white families with similar incomes. 

nhsdlc.com



!37

Colorblind policies giving a boost to low-income students falsely assume that family income 
differences can distinguish social class. They cannot.  
 
Median black family income was 61 percent of the white median in 2010. Yet black median 
family wealth (net worth, or assets minus debts) was an astonishingly low 5 percent of the white 
median. I recently asked Thomas Shapiro, co-author of Black Wealth/White Wealth (1995), to 
estimate relative wealth by race for middle-class families. Calculating relative wealth for black 
and white families with annual incomes of $60,000—slightly above the national median—from 
his most recent data in 2007, he found that black middle-class wealth was only 22 percent of 
whites’. This gap has undoubtedly widened since 2007 because the housing collapse harmed 
blacks—who were targeted disproportionately for exploitative subprime loans and exposed to 
foreclosure—more than whites.  
 
In short, middle-class African Americans and whites are in different financial straits. Total family 
wealth (including the ability to borrow from home equity) has more impact than income on high-
school graduates’ ability to afford college. Wealth also influences children’s early expectations 
that they will attend and complete college. White middle-class children are more likely to 
prepare for, apply to, and graduate from college than black children with similar family incomes. 
Sheryll Cashin’s six-year-olds may know they will attend elite schools. Typical middle-class 
African-American children do not.  
 
[…]  
 
Yet knowing merely that middle-class African Americans have accumulated less wealth, live in 
less-advantaged neighborhoods, or more recently joined the middle class does not itself justify 
granting them preferences. Many opponents of affirmative action believe these disparities are 
either blacks’ fault or the result of ill-defined, unfortunate historical experiences for which blame 
can no longer be assigned. Affirmative action’s defense requires showing how these disparities 
result from clear constitutional violations—what Justice Ginsburg calls an “overtly 
discriminatory past, the legacy of centuries of law-sanctioned inequality” (emphasis added). The 
defense also requires showing that these violations’ effects have not so dissipated over time that a 
victim class is no longer identifiable or a remedy practical. An 1883 Supreme Court opinion 
pontificated that “when a man has emerged from slavery … there must be some stage in the 
progress of his elevation when he takes the rank of a mere citizen and ceases to be the special 
favorite of the laws.” Two decades after emancipation, the Court’s view that the stage had 
already arrived was ridiculously premature. Is it still?  
 
[…]  
 
Answers cannot duck the need to review the history of slavery, Jim Crow, and state-sponsored 
exploitation of African Americans, and how effects of these policies persist. Consider the 
example of most relevance to middle-class African-American enrollment in selective universities
—the family wealth disparities by race described above. Discussions of affirmative action are 
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empty without the background of how these wealth disparities arose.  
 
In the last century, federal agencies subsidized white suburban development by guaranteeing 
loans to mass-production builders who created places like Levittown on Long Island, Lakewood 
in California, and similar uncounted suburbs in metropolitan areas nationwide. Homes were 
inexpensive and theoretically affordable to black and white workers alike, especially to returning 
World War II veterans. But the Federal Housing and Veterans administrations encouraged and 
usually required these builders to refuse sales to African Americans. Whites who were permitted 
to buy benefited from ensuing decades of equity appreciation; this wealth helped finance college 
for their children and was later bequeathed to them. Black families, prohibited by federal policy 
from buying into these initially low-priced suburbs, lost out.  
 
Levittown is a nationally representative example. The federal government guaranteed 
construction loans for Levitt & Sons with a whites-only proviso. William Levitt sold his houses 
to whites beginning in 1947 for $7,000, about two-and-a-half times the national median family 
income. White veterans could get V.A. or FHA loans with no down payments. Today, these 
homes typically sell for $400,000, about seven times the median income, and mortgages 
typically require down payments of up to 20 percent. Although African Americans are now 
permitted to purchase in Levittown, it’s become unaffordable. By 2010 Levittown, in a 
metropolitan region with a large black population, was still less than 1 percent black. White 
Levittowners can today easily save for college. Blacks denied access to the community are much 
less likely to be able to do so.  
 
Government policy also impeded African Americans’ ability to accumulate wealth from saved 
income. As documented last year in Ira Katznelson’s Fear Itself, the New Deal, from undisguised 
racism and compromise with Southern Democrats, prevented African Americans from realizing 
the benefits of labor-market reforms like the minimum wage, Social Security, and the National 
Labor Relations Act by excluding occupations (such as agriculture and domestic service) in 
which African Americans predominated. The government certified unions for exclusive 
bargaining even when unions barred African Americans from membership or restricted them to 
the lowest-paid jobs. These policies further contributed to differences in white and black 
workers’ wealth accumulation, and their ability to share that wealth with their college-going 
heirs.  
 
[…]  
 
We cannot calculate specific debts owed to African Americans (in almost all cases, now 
impossible to identify) whose government denied them the opportunity, in violation of 
constitutional rights, to purchase suburban homes and then benefit from equity appreciation. But 
in principle, we can calculate some consequences of our racial history. Kennedy quotes Martin 
Luther King Jr.’s assertion that unpaid wages due slaves, had they been free plantation laborers, 
are calculable. Wage losses stemming from exclusion of identifiable African Americans from 
federal minimum wage or collective-bargaining protection might also be determined. But 
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repayment to these workers (or their heirs) of such losses is politically if not practically 
inconceivable. In this context, extending small college-admission preferences to otherwise 
qualified descendants of slaves and those subject to Jim Crow laws is a modest step.  
 
[…]  
 
Non-merit-based preferences are pervasive in American life. At universities, they include 
football and violin players, alumni children, and students from regions producing few applicants. 
Affirmative-action opponents effectively claim that the 14th Amendment permits deviation from 
academic merit for all discriminatory preferences—except race.  
 
Just as there are small costs to whites for race-based affirmative action, there are small costs to 
Massachusetts students when Harvard seeks out farmers’ sons from Idaho. Applicants in non-
favored categories can dispute the wisdom of preferences, whether for race or other 
characteristics, but cannot claim they suffered unfair discrimination if institutions are transparent 
about their missions and how particular student characteristics advance them.  
 
[…] 
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The Case for Reparations 
Ta-Nehisi Coates, The Atlantic, June 2014. 

Note from the NHSDLC: Ta-Nehisi Coates is a prominent African American writer, and this 
article is his most famous piece. The central argument is that the U.S. government should pay 
reparations to all black people, to make up for centuries of injustice. The article details the 
discrimination faced by black people throughout American history, including slavery, and how 
historic discrimination affects black people today. In his view, affirmative action should be used 
explicitly to resolve racial inequality, not just to promote diversity on campus. For debaters who 
want to build a pro case centered on racial justice, they should read more into Coates’ thesis. 

~ 

[…] 

The urge to use the moral force of the black struggle to address broader inequalities originates in 
both compassion and pragmatism. But it makes for ambiguous policy. Affirmative action’s 
precise aims, for instance, have always proved elusive. Is it meant to make amends for the crimes 
heaped upon black people? Not according to the Supreme Court. In its 1978 ruling in Regents of 
the University of California v. Bakke, the Court rejected “societal discrimination” as “an 
amorphous concept of injury that may be ageless in its reach into the past.” Is affirmative action 
meant to increase “diversity”? If so, it only tangentially relates to the specific problems of black 
people—the problem of what America has taken from them over several centuries. 

This confusion about affirmative action’s aims, along with our inability to face up to the 
particular history of white-imposed black disadvantage, dates back to the policy’s origins. “There 
is no fixed and firm definition of affirmative action,” an appointee in Johnson’s Department of 
Labor declared. “Affirmative action is anything that you have to do to get results. But this does 
not necessarily include preferential treatment.” 

Yet America was built on the preferential treatment of white people—395 years of it. Vaguely 
endorsing a cuddly, feel-good diversity does very little to redress this. 

Today, progressives are loath to invoke white supremacy as an explanation for anything. On a 
practical level, the hesitation comes from the dim view the Supreme Court has taken of the 
reforms of the 1960s. The Voting Rights Act has been gutted. The Fair Housing Act might well 
be next. Affirmative action is on its last legs. In substituting a broad class struggle for an anti-
racist struggle, progressives hope to assemble a coalition by changing the subject. 

[…]  

nhsdlc.com

https://www.theatlantic.com/magazine/archive/2014/06/the-case-for-reparations/361631/


!41

Con Evidence 

What Can We Learn from States That Ban Affirmative Action? 
Halley Potter, The Century Foundation, June 26, 2014. 

Note from the NHSDLC: This article provides perhaps one of the easiest ways to argue against 
affirmative action, by examining positive outcomes from states that have banned affirmative 
action. While this does not prove affirmative action is bad, it shows that using race or gender in 
admissions processes is not the only way to achieve diversity on campus.  

~ 

Race-based affirmative action has faced a number of legal challenges over the past two decades. 

After the U.S. Supreme Court’s initial ruling in Fisher v. University of Texas, colleges must 
demonstrate they are using race in admissions only when “necessary,” meaning no other methods 
could produce the same results. 

And just this year, SCOTUS ruled in Schuette v. Coalition to Defend Affirmative Action that 
voters have the right to decide on issues of affirmative action in their state. 

For university leaders who have relied on race-based affirmative action as their main tool for 
promoting diversity on campus, this is troubling. In all likelihood, more universities will be sued 
for their consideration of race in admissions, and more states will decide to ban affirmative 
action. 

The silver lining is that universities forced with finding new paths to higher education diversity 
can look to public universities in states that have already banned race-based affirmative action 
for a useful roadmap to navigate this challenge. 

States That Ban Affirmative Action   

Eight states currently ban race-based affirmative action at all public universities. California, 
Washington, Michigan, Nebraska, Arizona, and Oklahoma all passed bans through voter 
referenda. In Florida, Governor Jeb Bush issued an executive order creating the ban. And in New 
Hampshire, the legislature passed a bill banning the consideration of race. In addition, Texas had 
a ban in place from 1996 to 2003. And the University of Georgia voluntarily dropped 
consideration of race based on lower court challenges and made the change permanent. 

Together, all ten of these states offer data on what happens when universities are forced to pursue 
diversity without considering race. 
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In nearly all of these states, public flagship universities responded to the bans on affirmative 
action by implementing new methods of promoting racial, ethnic, and socioeconomic diversity 
on campus. 

Here are the top five strategies they used: 

1. Creating Percent Plans 
Texas, California, and Florida all created programs to guarantee admission to public colleges for 
top graduates from each high school in the state. At their most basic level, these programs 
generate geographic diversity. But since high schools are frequently segregated by class and race, 
percent plans also create socioeconomic and racial diversity by opening the door to graduates 
from under-resourced high schools. These are students who may never before have considered 
attending a major research university. 

2. Adding Socioeconomic Factors to Admissions 
Colleges also added socioeconomic factors to admissions decisions, looking at measures such as 
family income, wealth, single parent status, neighborhood demographics, parents’ education 
level, and high school performance. The University of Washington, for example, started asking 
applicants to answer questions about any personal hardships or work or family obligations 
they’ve faced. And the university gives a leg up to students who faced disadvantages but showed 
impressive academic performance in light of those challenges. 

3. Funding New Financial Aid Programs 
Financial aid is a crucial ingredient in supporting low-income students once enrolled, and 
comparing aid packages can be an important factor as students decide where to enroll. A number 
of states created new financial aid policies to increase support for low-income students, 
encouraging them to apply. In Nebraska, for example, the Collegebound Nebraska program now 
offers free tuition at any of the University of Nebraska campuses for all Nebraska residents who 
are Pell Grant recipients and maintain a full-time enrollment with a minimum GPA. 

4. Improving Recruitment and Support 
Universities also increased outreach and support for low-income students. Research shows that a 
majority of high-achieving low-income students don’t know about their college options, and 
two-thirds do not even apply to any selective colleges. The University of Florida, for example, 
created a special program to reach out to first-generation students, who are the first in their 
families to attend college, and encourage them to apply. The university also supports them once 
enrolled, giving them full scholarships with no loans and running special leadership and 
mentoring programs. 

5. Dropping Legacy Preferences 
Legacy preferences, which give a leg up to children of alumni, disproportionately benefit white, 
wealthy applicants—indirectly harming the admissions chances of disadvantaged applicants. The 
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University of California System, the University of Georgia, and Texas A&M University all 
dropped legacy preferences after ending affirmative action. 

Colleges Are Seeing Results 
The most basic test of these new strategies is seeing if they produced at least as much racial and 
ethnic diversity on campus as the race-based affirmative action programs they replaced. 

Based on my analysis, at 7 out of 11 public flagship universities for which data was available, 
enrollment of African American and Latino students under race-neutral admissions reached or 
exceed the level seen in the year before the ban. 

This is good news. Eliminating race-based affirmative action hasn’t been as disastrous for racial 
and ethnic diversity as many people worried it would be. 

The silver lining of increasing obstacles to race-based considerations is that colleges have been 
forced to look at socioeconomic status, which is an important factor in disadvantage and 
diversity that admissions offices have largely overlooked in the past. 

At the University of Texas at Austin, for example, the percent plan has made huge strides in 
bringing low-income and middle-class students to campus. Percent plan admits are much more 
likely than their counterparts admitted through discretionary admissions to be from families 
making less than $40,000 per year or $40,000-$99,999 per year. 

If more states or universities face bans on affirmative action, colleges can borrow and adapt the 
successful admissions, financial aid, and recruitment strategies developed and implemented by 
universities that were forced to build diversity without directly considering race. 

Better yet, colleges can implement some of these strategies proactively, on top of any existing 
race-based plans. 

That way, they can help defend the legality of their race-based programs as “necessary” by 
demonstrating they create results above and beyond race-neutral strategies in use. They will also 
be prepared in case race-based affirmative action is outlawed in their state. And they will benefit 
immediately from a broader conception of diversity on campus. 
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Unequal Protection 
The Economist, April 27, 2013. 

Note from the NHSDLC: This article contains a good summary of the problems with 
affirmative action as it exists in the United States right now. Great progress has been made since 
the 1960’s, so that minorities are significantly more represented. This article also shifts the 
discussion to the fact that the status quo does not adequately help applicants who are poor. The 
conclusion reached is that race based affirmative action is no longer necessary and that 
universities should use different tools to help applicants from disadvantaged backgrounds. 

~   
  
America has a number of policies and practices designed to increase the presence of minorities in 
various areas of life from which they have historically been excluded. But the role of such 
affirmative action in university admissions has garnered the most attention. Schools and 
universities provided many of America’s desegregation battlegrounds. And gaining entry to 
America’s elite universities is difficult; the perception, right or wrong, that race can in some 
circumstances trump merit strikes many as unjust, not least because universities play a large role 
in social mobility. 
  
[…] 
  
Richard Sander, the author, with Stuart Taylor, of a book-length study of affirmative action’s 
effects entitled “Mismatch”, estimates that an end to the policy will affect between 20% and 25% 
of American universities which between them account for around 30% of America’s roughly 
20m university students. That ending would not be out of step with the national mood, as those 
state-level bans imply. Many see a world that has outgrown affirmative action. Legally codified 
racism is a distant memory. In the nation’s two biggest states whites are no longer a majority; this 
will be true in the nation as a whole within a few decades. Before the 1960s, when the 
foundations of affirmative action were first laid down, most blacks were poor, few served in 
public office and almost none were to be found flourishing at the nation’s top universities, 
corporations, law firms and banks. None of that is true today. 
  
Diverse opinions 
  
Real progress was made during the era of affirmative action. A 1998 study conducted by William 
Bowen and Derek Bok (former presidents of Princeton and Harvard) found that in 1960 5.4% of 
blacks between the ages of 25 and 29 had graduated from college; by 1995 that share had jumped 
to 15.4%. Blacks went from barely 1% of law students in 1960 and 2.2% of medical students in 
1964 to 7.5% and 8.1% by 1995. They almost doubled their representation among the nation’s 
doctors and almost tripled it among America’s engineers and lawyers. 
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But that was not all due to affirmative action. Thomas Sowell, an economist, points out that 
black education levels began rising, and poverty levels falling, as blacks started to move out of 
the South in the 1940s and 1950s. And even if Mr Bowen and Mr Bok are correct, and 
affirmative action did greatly benefit blacks in the first couple of generations after segregation, it 
does not follow that it should remain in place today, when most blacks at university are from 
middle- or upper-class families and many are recent immigrants never touched by pre-1960s 
discrimination. 
  
Hence the shift in goals from remedying racial injustice to fostering diversity: hence the 
insistence of university administrators that race is just part of an “overall holistic view” of each 
candidate. Not everyone believes them. During oral arguments in Ms Fisher’s case Sonia 
Sotomayor, a justice who has acknowledged that she benefited from affirmative action in her 
early career, said that the UT-Austin’s programme “sounds awfully like a quota to me”. 
  
Such diversity programmes tend to benefit black and Hispanic applicants; unfortunately, they 
tend to penalise both whites and Asians. Ron Unz, a software developer and magazine publisher, 
examined Asian-American enrolment numbers at elite colleges in a 2012 article poignantly titled 
“The Myth of American Meritocracy”. He found that the proportion of Asian-Americans at 
Harvard rose from around 5% in the early 1980s to more than 20% by 1993. After that, however, 
the proportion started to decrease, even as the numbers of college-age Asian-Americans rose. Mr 
Unz found similar patterns at other Ivy League universities. At the California Institute of 
Technology, by contrast, a first-rate university with race-neutral admissions, Asian-American 
enrolment rose. 
  
In 1997 Thomas Espenshade of Princeton analysed the scores on SATs, a widely used test for 
college admissions, that different races needed in order to get into private universities. He found 
that Asian-Americans’ SAT scores had to exceed those of whites by 140 points out of 1,600, 
those of Hispanics by 270 points and those of blacks by 450 points. A study by Mark Perry of the 
American Enterprise Institute, a think-tank, found that black students with average grades and 
test scores were almost three times more likely than Asians with similarly average qualifications 
to get into medical school. 
  
Given this, it is unsurprising that in the decade after voters in California barred race-conscious 
university admissions, Asian-Americans entered the state’s elite colleges in far greater numbers. 
The share of Asian-Americans at UC Berkeley rose by nearly ten percentage points, from 37.3% 
in 1995 to 46.6% in 2005. The number of blacks and Hispanics enrolled fell, particularly at the 
flagship schools, Berkeley and UCLA. 
  
What was more surprising was that in the entering class of 2000 a record number of black 
students graduated on time. Mr Sander and Mr Taylor argue that previously low black graduation 
rates were a result of the mismatch which occurs when a student granted preferential admission 
winds up at an institution for which he is not academically suited. He begins at a marked relative 

nhsdlc.com



!46

disadvantage and falls behind quickly. His grades get lower and lower and in the worst cases he 
loses confidence and fails to graduate. 
  
Mr Sander and Mr Taylor attribute a host of bad outcomes to mismatch. For example, more black 
than white high-school seniors aspire to science and engineering careers, but once in college 
twice as many black students as white abandon those challenging fields. Black law students fail 
the bar exam at four times the rate of whites. Some worry that if the Supreme Court forbids race-
conscious admissions, blacks and Hispanics will, in effect, be shut out of elite institutions. Mr 
Sander and Mr Taylor argue that though a ban might lower the number of blacks at top-tier law 
schools, it would be likely to increase the number of black lawyers in practice by boosting their 
rates of graduating and passing the bar exam. 
  
[…] 
  
But universities can ensure diversity without race-based affirmative action. After a 1996 ban on 
race-conscious-admissions by a Texas court (later abrogated by Grutter) public universities in 
Texas began automatically admitting students who had graduated in the top 10% of their high-
school classes. By 2004 the percentage of black and Hispanic students enrolled equalled or 
exceeded the share before the ban, largely because of America’s lamentable residential 
segregation. 
  
[…] 
  
Universities are by and large pretty bad at enrolling poor students, but there are signs of 
improvement. Some now use a range of demographic data to target financial aid, outreach and, 
when needed, small preferences to those they feel need it most. Admissions staff need to 
understand that the constrained lives of poor students—with summer jobs rather than flashy 
unpaid internships, or with the care of younger siblings squeezing out after-school activities—
can lead to less obviously interesting applications than those of richer students. 
  
The mismatch effect could still apply, but Mr Taylor and Mr Sander argue that it need not. 
Universities can improve their recruiting efforts to find talented low-income students. They can 
provide intensive summer programs for students from shaky academic backgrounds. They can 
free up more spaces for deserving poor students by removing preferences awarded to the children 
of alumni. Administrators may find it harder and costlier to sort through such socioeconomic 
data rather than just looking at which race box an applicant has ticked. But they should do so. 
  
[…] 
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Clarence Thomas Compares Affirmative Action Policies to Segregation 
Aaron Blake, The Washington Post, June 24, 2013. 

Note from the NHSDLC: In this article the author selects a sample of quotes from an opinion 
written by Supreme Court Justice Clarence Thomas, following the Fisher decision. Thomas, who 
is African American, is one of the most vocal critics of race-based affirmative action, claiming 
that the justification for these policies is identical to the reasoning behind racist laws of the past.  

~ 

Justice Clarence Thomas joined in a majority opinion today sending the Supreme Court's 
affirmative action case back to a lower court. 

But in a concurring opinion on Fisher v. University of Texas at Austin, Thomas added his own 
take, arguing against affirmative action policies and comparing the school's justifications to those 
of Jim Crow-era segregationists. 

[…] 

Here's a sampling of what Thomas said in today's opinion: 

“Finally, while the University admits that racial discrimination in admissions is not ideal, it 
asserts that it is a temporary necessity because of the enduring race consciousness of our society. 
Yet again, the University echoes the hollow justifications advanced by the segregationists.” 

“The University’s arguments today are no more persuasive than they were 60 years ago. … 
There is no principled distinction between the University’s assertion that diversity yields 
educational benefits and the segregationists’ assertion that segregation yielded those same 
benefits.” 

“The worst forms of racial discrimination in this Nation have always been accompanied by 
straight-faced representations that discrimination helped minorities.” 

“Unfortunately for the University, the educational benefits flowing from student body diversity
—assuming they exist—hardly qualify as a compelling state interest. Indeed, the argument that 
educational benefits justify racial discrimination was advanced in support of racial segregation in 
the 1950’s, but emphatically rejected by this Court. And just as the alleged educational benefits 
of segregation were insufficient to justify racial discrimination then ... the alleged educational 
benefits of diversity cannot justify racial discrimination today.” 

“It is also noteworthy that, in our desegregation cases, we rejected arguments that are virtually 
identical to those advanced by the University today. The University asserts, for instance, that the 
diversity obtained through its discriminatory admissions program prepares its students to become 
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leaders in a diverse society. … The segregationists likewise defended segregation on the ground 
that it provided more leadership opportunities for blacks. … Indeed, no court today would accept 
the suggestion that segregation is permissible because historically black colleges produced 
Booker T.  Washington, Thurgood Marshall, Martin Luther King, Jr. and other prominent leaders. 
Likewise, the University’s racial discrimination cannot be justified on the ground that it will 
produce better leaders.” 

“The University also asserts that student body diversity improves interracial relations. … In this 
argument, too, the University repeats arguments once marshalled in support of segregation. … 
We flatly rejected this line of arguments in McLaurin v. Oklahoma State Regents for Higher Ed., 
339 U. S. 637 (1950), where we held that segregation would be unconstitutional even if white 
students never tolerated blacks. … It is, thus, entirely irrelevant whether the University’s racial 
discrimination increases or decreases tolerance.” 
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Are There Good Alternatives to Affirmative Action? 
Emily Deruy, The Atlantic, June 24, 2016. 
  
Note from the NHSDLC: Written shortly after the Supreme Court ruled that race-based 
affirmative action could still be used in admissions, this article outlines alternatives to race based 
affirmative action. The experts quoted agree that it is much more difficult to defend race based 
admissions preferences compared to considering socio-economic status. They further explain 
how similar rates of diversity could be achieved by colleges if they focused on admitting poorer 
students. It is important to note that alternatives to affirmative action are not necessarily a reason 
that colleges should not also use affirmative action to ensure disadvantaged groups are admitted.  

~ 
  
The U.S. Supreme Court’s decision Thursday to uphold affirmative action surprised legal 
experts, college presidents, and civil-rights activists. And although the ruling will let some 
colleges use race as a factor in admissions, that right is by no means guaranteed long term or 
across the board.  
  
[…] 
  
With that in mind, the Jack Kent Cooke Foundation today will call on schools to admit more 
low-income students and outline a series of steps schools could take to reduce educational 
opportunity gaps, arguing that focusing on income could result in as much and even more racial 
diversity than straight affirmative action because Latinos and blacks are disproportionately likely 
to be poor. 
  
“This is a very narrowly drawn decision,” Harold Levy, the executive director of the foundation, 
told The Atlantic, “and while I’m very pleased at the outcome, I don’t think anyone can take 
great comfort that race-conscious affirmative action is here to stay.” 
  
Levy pointed out that income is an arena where admissions officers still have discretion, and 
crucially, it will not be questioned in court. While Levy certainly isn’t against affirmative action, 
his foundation works specifically to support low-income students, and he thinks considering 
finances and not race is more palatable to both conservatives and liberals, and thus more 
defensible in the long-run. He pointed to the fact, outlined in a report the foundation released 
earlier this year, that just 3 percent of students at elite colleges in the country come from the 
poorest 25 percent of families, while 72 percent come from the richest 25 percent. “It’s not what 
America is about,” Levy said of the discrepancy. 
  
In the new recommendations, the foundation urges schools to make the application process easier 
to navigate and to clarify, particularly to low-income families, that financial aid may make the 
real cost of attending far lower than the listed price. It also calls on colleges to reach out to local 
schools and nonprofits to identify low-income prospective students and to invite them to campus 
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to experience college life. Once young people have applied, the foundation wants colleges to 
avoid making admissions decisions based on which students can afford to pay full price, and to 
give aid based on need and not on merit, which tends to help wealthier students who have had 
access to more opportunities that show up in higher test scores and extracurriculars. 
  
Finally, the foundation asks schools to reconsider admissions factors that disadvantage poor 
students and to recognize which barriers students have overcome. For instance, a poor kid who is 
every bit as capable as succeeding in college as a rich kid might have lower SAT scores because 
he couldn’t afford a prep class and could only take the test once. Schools might rethink how they 
factor SAT scores into the admissions process. Schools could also get rid of athletic scholarships 
and legacy admissions, the latter of which studies suggest doesn’t actually increase alumni 
donations. 
  
But would focusing on income really result in as much racial diversity as focusing on race? It’s a 
complicated question and different researchers have arrived at very different answers. The short 
answer seems to be: it depends. 
  
Richard Kahlenberg of the left-leaning Century Foundation has argued that using socioeconomic 
indicators might in fact result in more diversity of all kinds on college campuses. In a 2012 study 
of 10 universities in states where racial preferences are banned, he and several colleagues found 
that seven actually met or passed the black and Latino enrollment levels they had experienced 
when they had been using race. Kahlenberg pointed out, rightly, that many schools have 
increased the number of students of color by enrolling middle-class and wealthy blacks and 
Latinos, not their low-income peers. But, he said during a phone interview, strictly looking at 
income would not be enough to achieve racial diversity. Schools would also need to consider 
“highly racialized” factors, such as family wealth and whether a prospective student grows up in 
concentrated poverty. 
  
Mark Long, a professor at the University of Washington who has studied affirmative action 
extensively, said that while he agrees that it is possible to achieve racial diversity by looking at 
such a range of socioeconomic factors, a school would have to give those factors so much weight 
that it might “substantially distort the composition of the class by putting so much emphasis on 
factors that are merely correlated with race.” In other words, schools would have to enroll a 
disproportionately high number of low-income students, which might lower graduation rates. 
(Poor students are every bit as capable of succeeding at elite schools, but many are the first in 
their families to attend college and need significant support and mentoring; clustering many low-
income students together might overwhelm a college’s resources.) “It’s more efficient to use race 
directly,” Long said. 
  
That last bit about efficiency is the crux of Sean Reardon’s research at Stanford University. If 
schools want racial diversity, his work suggests it’s best to consider race. If schools want 
socioeconomic diversity, they should consider socioeconomic factors. To be both racially and 
socioeconomically diverse, he thinks schools need to take both into account. (Reardon said 
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during a phone interview that he questions the idea, supported by Kahlenberg, that schools might 
use socioeconomic factors to increase racial diversity in the absence of actually using race. He’s 
skeptical of the feasibility of schools having easy access to enough information about wealth and 
other socioeconomic information, which Kahlenberg insists is available through the Census and 
FAFSA application, to really drive true racial diversity. He also thinks it’s unreasonable to 
assume schools will have the inclination and resources to hand out the hefty financial-aid 
packages to large proportions of their students that would be required under a poverty 
preference.) 
  
With the Supreme Court’s decision to continue to allow race in at least some college-admissions 
decisions, people in Kahlenberg’s camp are concerned that schools might move away from 
fostering socioeconomic diversity. Shortly after the ruling, he released a statement that reads in 
part, “Affluent students currently outnumber economically disadvantaged students by 24:1 at 
selective colleges and more action is needed to address this gap. Moving forward, universities 
should pursue racial and economic diversity side by side. Unfortunately, I fear the Supreme 
Court’s decision makes that less likely.” That’s a valid concern. 
  
But others, including Lee Bollinger, the president of Columbia University, are pleased with the 
decision. During a higher-education forum hosted by The New York Times earlier this week 
ahead of the court’s decision, Bollinger called race-based affirmative action “the most effective, 
direct, responsible way to deal with the terrible legacies of discrimination and the continuing 
discrimination that exists.” Income, he said, “really is not an effective alternative.” Michael 
Sorrell, the president of Quinn College, echoed Bollinger’s thoughts at the Times forum, saying 
that there’s a long-standing “desire [in the United States] to invalidate racial experiences in our 
society.” Like the Jack Kent Cooke Foundation, he would like to see schools reach out to 
underprivileged elementary- and secondary-school students, counseling them on the college-
application process. But he acknowledged that the “runway is long” in terms of such policies, 
where colleges could be convinced to adopt them, actually resulting in greater diversity on 
campus. 
  
While there’s clearly debate about the benefits and drawbacks of focusing on income in lieu of 
race, there’s general agreement among researchers that when students arrive on campuses 
because of affirmative action, whatever the kind, they are entirely capable of succeeding. 
Georgetown University’s Center on Education and the Workforce found that white students who 
score in the bottom half on tests have a graduation rate of 75 percent at the country’s most 
selective schools, while those in the top half have a graduation rate of 88 percent. For students of 
color, the graduation rate are 73 and 85 percent, respectively. The center also found that when 
average students attend the country’s best colleges, their rate of graduation goes up by 26 
percent. 
  
“That’s the painful part of this,” Levy said. “I’m not asking for standards to be reduced.” Rather, 
there are “so many low-income kids who could do spectacularly well and they ought to be given 
the chance.” 
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The Sad Irony of Affirmative Action 
Gail Heriot, National Affairs, Winter 2013.  

Note from NHSDLC: This is a long article cut from a respected conservative publication, 
National Affairs. The article digs deep into the mismatch theory, focusing on how affirmative 
action recipients perform once admitted into more selective universities, their attrition from 
STEM majors at a high rate, and potential earnings based on grades. While this article does cite 
many studies, it sometimes makes use of loaded language and treats anecdotal evidence as fact, 
so remember to use caution when drawing from examples and examine how specific arguments 
or sections will withstand scrutiny in a debate.  

~  

[...]  

...The biggest change since Grutter, though, has nothing to do with Court membership. It is the 
mounting empirical evidence that race preferences are doing more harm than good — even for 
their supposed beneficiaries. If this evidence is correct, we now have fewer African American 
physicians, scientists, and engineers than we would have had using race-neutral admissions 
policies. We have fewer college professors and lawyers, too. Put more bluntly, affirmative action 
has backfired. 

The Consequences Of Mismatch 

How could such a miscalculation about the effects of affirmative action occur? As University of 
California Los Angeles law professor Richard Sander and legal journalist Stuart Taylor, Jr., 
describe in their important, recently released book, Mismatch: How Affirmative Action Hurts 
Students It's Intended to Help, and Why Universities Won't Admit It, one consequence of 
widespread race-preferential policies is that minority students tend to enroll in colleges and 
universities where their entering academic credentials put them toward the bottom of the class. 
While academically gifted underrepresented minority students are hardly rare, there are not 
enough to satisfy the demand of top schools. When the most prestigious schools relax their 
admissions policies in order to admit more minority students, they start a chain reaction, 
resulting in a substantial credentials gap at nearly all selective schools. 

For example, according to data released by the University of Texas in connection with Fisher, the 
mean SAT scores (out of 2400) and mean high school grade-point averages (on a 4.0 scale) 
varied widely by race for the entering class of 2009. For Asians, the numbers were 1991 and 
3.07; whites were at 1914 and 3.04; Hispanics at 1794 and 2.83; and African Americans at 1524 
and 2.57. The SAT scores for the Asian students placed them in the 93rd percentile of 2009 SAT-
takers nationwide; the African American students, meanwhile, were at the 52nd percentile. 
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This has the predictable effect of lowering the college or professional school grades the average 
minority student earns. And the reason is simple: While some students will outperform their 
entering credentials, just as some students will underperform theirs, most students perform in the 
range that their entering credentials suggest. 

No serious supporter of race-preferential admissions denies this. In their highly influential 
defense of affirmative action, The Shape of the River: Long-Term Consequences of Considering 
Race in College and University Admissions (discussed later in more detail), former Ivy League 
university presidents William Bowen and Derek Bok candidly admitted that low college grades 
for affirmative action beneficiaries present a "sobering picture." This is an understatement: The 
average African American first-year law student has a grade-point average in the bottom 10% of 
his or her class. And while undergraduate GPAs for affirmative action beneficiaries aren't quite 
as disappointing, that is in part because, as explained below, affirmative action beneficiaries tend 
to shy away from subjects like science and engineering, which are graded on a tougher curve 
than other subjects. 

One example that helps illustrate the consequences of mismatch — how lower entering academic 
credentials depress both academic performance and grades, and how lower than average 
academic performance and grades in turn harm professional ambitions — is the field of 
academia. In 2003, too late to be cited to the Court in Grutter, Stephen Cole and Elinor Barber 
published Increasing Faculty Diversity: The Occupational Choices of High-Achieving Minority 
Students. The authors' mission was to determine why more members of minority groups are not 
attracted to careers in the academy. The authors' conclusions, reached after extensively 
questioning 7,612 high-achieving undergraduates at 34 colleges and universities, pointed to race-
preferential admissions as the culprit. 

"It is a fact," Cole and Barber wrote, "that in virtually all selective schools...where racial 
preferences in admission is practiced, the majority of African American students end up in the 
lower quarter of their class." Lower grades sap the academic self-confidence of African 
American students at elite schools, according to the authors, which in turn causes them to 
abandon their freshman interests in academic careers. Their counterparts at non-elite schools, on 
the other hand, are more likely to persist and to ultimately succeed. These counterparts enjoy 
school, in part because they correctly perceive that they are good at it, and they want to stay on 
campus to pursue careers in academia. 

Cole and Barber found that the effect of grades on career ambitions was in fact substantial. The 
authors noted that among African American students with GPAs at or near 2.6, only about 4% 
wanted to become college professors. Among those with GPAs at or near 4.0, however, the 
number was over 20%. 

[...] 
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Science And Engineering 

Minority students' lack of interest in academic careers offers one example of the consequences of 
mismatch, but the strongest evidence comes from the fields of science and engineering. Contrary 
to what many might expect, college-bound African American and Hispanic students are just as 
interested as white students in majoring in science and engineering. Indeed, empirical studies 
show that they tend to be a little more so. But these are difficult majors that many students 
abandon. Significantly, African American and Hispanic students jump ship at much higher rates 
than whites. 

It is not surprising that students with lower entering academic credentials give up on their 
ambitions to get degrees in science and engineering more often than students with higher 
academic credentials. What some do find surprising is this: Three in-depth studies have 
demonstrated that part of the effect is relative. An aspiring science or engineering major who 
attends a school where his entering academic credentials put him in the middle or the top of his 
class is more likely to persevere, and ultimately to succeed, than an otherwise identical student 
attending a more elite school where those same credentials place him nearer to the bottom of his 
class. Put differently, a student's chances of success in science or engineering are increased not 
only if his entering credentials are high, but also if those credentials compare favorably with his 
classmates'. 

[...] 

Elliott and his co-authors cited the extraordinary record of historically black colleges and 
universities, which graduate far more than their share of black engineering and science majors, as 
further support for their findings. Unlike at other colleges and universities, credentials gaps are 
not an issue at the historically black institutions. As one faculty member at a historically black 
school — North Carolina Central University's Walter Pattillo, Jr. — told Science magazine in 
1992: "The way we see it, the majority schools are wasting large numbers of good students. They 
have black students with admissions statistics [that are] very high, tops. But these students wind 
up majoring in sociology or recreation or get wiped out altogether." 

A more recent study by University of Virginia psychologists Frederick Smyth and John McArdle 
(now at the University of Southern California) confirmed Elliott's findings. And the effects were 
not subtle. In "Ethnic and Gender Differences in Science Graduation at Selective Colleges with 
Implications for Admissions Policy and College Choice," Smyth and McArdle found that, among 
a sample of under-represented minority students at 23 universities who intended to major in 
science, mathematics, or engineering, 45% more of the women and 35% more of the men would 
have succeeded in attaining their goals if they had attended schools where their entering 
credentials had been about average. 

Another study — this one by Richard Sander, co-author of Mismatch, and UCLA statistician 
Roger Bolus — pulled data from nine University of California campuses. The authors came to a 
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similar conclusion. "Minority attrition in science is a very real problem," they wrote, "and the 
evidence in this paper suggests that ‘negative mismatch' probably plays a role in it." Their 
multiple approaches to the data yielded consistent results: "[S]tudents with credentials more than 
one standard deviation below their science peers at college are about half as likely to end up with 
science bachelor degrees, compared with similar students attending schools where their 
credentials are much closer to, or above, the mean credentials of their peers." 

[…] 

Recently, Duke University economists Peter Arcidiacono and Esteban Aucejo and Duke 
sociologist Ken Spenner found evidence supporting the mismatch thesis when researching the 
major choices of undergraduates enrolled at Duke. In their article in the IZA Journal of Labor 
Economics, "What Happens After Enrollment? An Analysis of the Time Path of Racial 
Differences in GPA and Major Choice," they found that black undergraduates were much less 
likely to persist with an entering goal of majoring in engineering, the natural sciences, or 
economics than white students were. Approximately 54% of black males switched out of these 
majors, while only 8% of white males did. Once again, the problem was not lack of interest in 
science and engineering among black students: Indeed, before starting at Duke, more black 
students than whites indicated an initial interest in majoring in these subjects. Instead, the 
differences in attrition were best explained by entering academic credentials. 

These authors also dispelled the common belief that affirmative action beneficiaries "catch up" 
after their freshman years with their better credentialed fellow students. What happens instead is 
that many transfer to majors where the academic competition is less intense and where students 
are graded on a more lenient curve. Their GPAs increase, but their standing relative to their peer 
groups does not. 

[...] 

The Shape Of Misinformation 

To be sure, those who wish to ignore the mismatch literature have been given a convenient 
excuse to do so: the influential 1998 book defending affirmative action, The Shape of the River: 
Long-Term Consequences of Considering Race in College and University Admissions, written 
by Bowen and Bok. Their book calculated that even black men with combined SAT scores of less 
than 1000 — low for elite schools — who attend top-tier schools like Princeton out-earn 
similarly credentialed students who attend schools like Pennsylvania State. 

The book received an astonishing level of attention when it was published. Fawning editorials 
appeared in many newspapers. The New York Times announced that it "flatly refuted" the 
arguments of critics of race-preferential admissions. Newsweek's Ellis Cose commented that the 
book was the "most ambitious study to date of the effects of affirmative action in higher 
education" and "an important corrective to conservative propaganda." Some of the commentary 
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specifically addressed the issue of mismatch: Harvard University sociologist Nathan Glazer 
argued in the Washington Post that it was now "clear" that worries over mismatch were 
misplaced. The Pittsburgh Post-Gazette editorialized that the notion that race-based admissions 
policies have hurt  African American students "is one that can be dismissed." 

For many reasons, however, the methodology used in The Shape of the River is seriously flawed. 
For example, Bowen and Bok took account only of SAT scores, overlooking other academic 
credentials like high school rank. One cannot assume that a student at Princeton with a given 
SAT score is the equivalent of a student with the same score at Penn State. There is an excellent 
chance that the first student has a substantially better high school GPA or other distinctions in his 
favor; that is one reason he is at Princeton instead of Penn State. Indeed, Ivy League presidents 
like Bowen and Bok are constantly making this point themselves: Their schools reject many 
applicants with stratospheric SAT scores in favor of applicants they believe show greater 
academic promise in other ways. 

Even using flawed methodology, however, it is difficult to avoid the evidence of affirmative 
action's failure. The Shape of the River's own figures show that black men with SAT scores 
between 1000 and 1099 and black women with SAT scores between 1100 and 1199 are likely to 
earn more if they stay away from the most elite schools. 

Why might that be? Buried in the book's appendices is a more sophisticated analysis that 
attempts to explain how various factors influence the subsequent earnings of black graduates of 
selective colleges or universities. Each such factor's effect was measured, including (to a limited 
extent) a student's high school rank and whether his college grades put him at the top, middle, or 
bottom third of his class. The authors purport to show that attending a school like Princeton 
rather than a school like Penn State adds to the income of black students. They appear oblivious, 
however, to the stunning point made by their own figures, throughout the different permutations 
of their analysis: College grades generally contribute more. 

Imagine two black males with identical SAT scores, both in the top 10% of their high school 
classes, and both from middle-class families. Only their colleges are different. Bowen and Bok 
convincingly demonstrate that if the two have the same college major and similar grades, the one 
who attends Princeton will earn considerably more than the one who attends Penn State. 

But what if they don't have similar grades? By the authors' own calculations, it is better to be a 
black male at Penn State in the top third of the class than in the bottom third at Princeton. The 
increased earnings the Penn State student gets from high grades are worth almost twice the 
increased earnings from attending Princeton. And the boost in earnings he would get from 
majoring in natural science rather than the humanities — a more achievable goal at Penn State —
 is a whopping $49,537 per year. 

If one's class rank and major were unrelated to the selectivity level of one's college, then it would 
be perfectly sensible for the authors to celebrate the finding that, all other things being equal, 
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black males get an earnings boost from attending Princeton rather than Penn State. But they are 
not unrelated. For students who would not have been admitted but for racial preferences, the 
chances of being in the top third of the class are remote. 

The only question is whether a student who attends Princeton and winds up in the bottom third of 
the class would likely have been in the top third of Penn State. And the answer to that question, 
at least in many cases, is yes. Consider, for example, a black male with combined math and 
verbal SAT scores of 1300 (out of a possible 1600) who just missed being in the top 10% of his 
high school class. If he attends Penn State, his SAT scores will put him exactly at the 75th 
percentile in the 2011 entering class (using figures from U.S. News & World Report). That 
would give him an excellent shot at earning grades in the top third of his class, or graduating 
with a natural-science degree, or both. If this student instead enrolls at Princeton, however, his 
SAT scores will put him 110 points below the 25th percentile for that school, likely making his 
academic standing very tenuous. If he wants to maximize his earnings upon graduation, the 
choice is obvious. 
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Time to Scrap Affirmative Action 
The Economist, April 27, 2013.  

Note from the NHSDLC: This article from The Economist outlines some of the problems with 
implementation of affirmative action policies. It draws from an international context, pointing 
out issues with similar policies in Malaysia. It also points out that the members of a 
disadvantaged group who most need help are often not the ones who receive the benefits of 
affirmative action policies.  
 
~ 

Above the entrance to America’s Supreme Court four words are carved: “Equal justice under 
law”. The court is pondering whether affirmative action breaks that promise. The justices 
recently accepted a case concerning a vote in Michigan that banned it, and will soon rule on 
whether the University of Texas’s race-conscious admissions policies are lawful. The question in 
both cases is as simple as it is divisive: should government be colour-blind? 

America is one of many countries where the state gives a leg-up to members of certain racial, 
ethnic, or other groups by holding them to different standards. The details vary. In some 
countries, the policy applies only to areas under direct state control, such as public-works 
contracts or admission to public universities. In others, private firms are also obliged to take 
account of the race of their employees, contractors and even owners. But the effects are 
strikingly similar around the world (see article). 

Many of these policies were put in place with the best of intentions: to atone for past injustices 
and ameliorate their legacy. No one can deny that, for example, blacks in America or dalits in 
India (members of the caste once branded “untouchable”) have suffered grievous wrongs, and 
continue to suffer discrimination. Favouring members of these groups seems like a quick and 
effective way of making society fairer. 

Most of these groups have made great progress. But establishing how much credit affirmative 
action can take is hard, when growth also brings progress and some of the good—for example 
the confidence-boosting effect of creating prominent role models for a benighted group—is 
intangible. And it is impossible to know how a targeted group would have got on without this 
special treatment. Malays are three times richer in Singapore, where they do not get preferences, 
than in next-door Malaysia, where they do. At the same time, the downside of affirmative action 
has become all too apparent. 

Awarding university places to black students with lower test scores than whites sounds 
reasonable, given the legacy of segregation. But a study found that at some American 
universities, black applicants who scored 450 points (out of 1,600) worse than Asians on 
entrance tests were equally likely to win a place. That is neither fair on Asians, nor an incentive 
to blacks to study in high school. In their book “Mismatch”, Richard Sander and Stuart Taylor 
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produce evidence that suggests affirmative action reduces the number of blacks who qualify as 
lawyers by placing black students in law schools for which they are ill-prepared, causing many to 
drop out. Had they attended less demanding schools, they might have graduated. 

Although the groups covered by affirmative action tend to be poorer than their neighbours, the 
individuals who benefit are often not. One American federal-contracting programme favours 
businesses owned by “socially and economically disadvantaged” people. Such people can be 87 
times richer than the average American family and still be deemed “disadvantaged” if their skin 
is the right colour. One beneficiary of South Africa’s programme of “Black Economic 
Empowerment” is worth an estimated $675m; he is also the deputy president of the ruling party. 
Letting members of certain groups charge more and still win public contracts is nice for the few 
who own construction firms; less so for the many who rely on public services. The same goes for 
civil-service quotas. When jobs are dished out for reasons other than competence, the state grows 
less competent, as anyone who has wrestled with Indian or Nigerian officialdom can attest. 
Moreover, rules favouring businesses owned by members of particular groups are easy to game. 
Malaysians talk of “Ali-Baba” firms, where Ali (an ethnic Malay) lends his name, for a fee, to 
Baba (a Chinese businessman) to win a government contract. 

Although these policies tend to start with the intention of favouring narrow groups, they spread 
as others clamour to be included. That American federal programme began by awarding no-bid 
contracts to firms owned by blacks, Hispanics and Native Americans; now it covers people with 
ancestry from at least 33 countries. In India 60% of the population are eligible for privileges as 
members of scheduled castes, tribes or “other backward classes”. Such policies poison 
democracy by encouraging divisions along lines drawn by discriminatory rules. The anger thus 
stoked has helped stir bloody conflicts in India, Rwanda and Sri Lanka. And such rules, once in 
place, are almost impossible to get rid of. In 1949 India’s constitution said quotas should be 
phased out in ten years, but they are now more widespread than ever. America’s policies have 
survived decades of legal pushback, though not unscathed. 

The content of their character 

The University of Texas (UT) justifies discriminating in favour of black people not on the ground 
that society owes it to them, but because, it claims, a diverse university offers a better education 
to all its students. That is a reasonable argument—some companies benefit from understanding a 
variety of customers, for instance, and the police probably keep order better if enough of them 
share a culture with the neighbourhood they patrol—but it does not wash for most institutions. In 
UT’s case, although colleges benefit from a diversity of ideas, to use skin colour as a proxy for 
this implies that all black people and all Chinese people view the world in a similar way. That 
suggests a bleak view of the human imagination. 

Universities that want to improve their selection procedures by identifying talented people (of 
any colour or creed) from disadvantaged backgrounds should be encouraged. But selection on 
the basis of race is neither a fair nor an efficient way of doing so. Affirmative action replaced old 
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injustices with new ones: it divides society rather than unites it. Governments should tackle 
disadvantage directly, without reference to race. If a school is bad, fix it. If there are barriers to 
opportunity, remove them. And if Barack Obama’s daughters apply to a university, judge them 
on their academic prowess, not the colour of their skin.  
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Affirmative Distraction 
Stephen L. Carter, The New York Times, July 6, 2008. 
 
Note from the NHSDLC: This article contains an overview of the background of affirmative 
action, how the Bakke decision shaped the way it currently exists, as well as the link between 
affirmative action and the discussion of racial justice. The author, who is a law professor at Yale, 
reaches the conclusion that the current programs have run their course, and it would be best to 
focus on how to get individuals who are living in poverty access to the same opportunities as 
everyone else.  

~ 

Thirty years ago last week, the Supreme Court handed down its Bakke decision, hoping to end 
the argument over the constitutionality of affirmative action in college admission. But with 
hindsight, it’s clear that the justices mainly helped hasten the end of serious discussion about 
racial justice in America. As they set the stage for a lasting argument over who should get into 
college, the wound of race continued to fester, unhealed, and our politics moved on. 

The ruling in Regents of the University of California v. Bakke was the court’s disorderly attempt 
in 1978 to bring some order to racially conscious admissions programs. The medical school of 
the University of California at Davis had set aside 16 spots for members of groups described as 
having been subjected to past discrimination. 

The program was not unusual. Worried about lagging minority enrollments and prodded by the 
federal government, colleges across the country, having once taken race into account to keep 
certain groups out, had begun considering it as a factor in order to help members of those groups 
get in. A rejected applicant, Allan P. Bakke, argued that the program at Davis discriminated 
against him because he was white. 

The Supreme Court was unable to make up its collective mind. Four of the justices would have 
upheld nearly all college affirmative action programs, and four others would have struck nearly 
all of them down. Justice Lewis F. Powell Jr.’s lone opinion therefore controlled the result. 

Justice Powell proposed that university administrators could consider an applicant’s race — 
sometimes, anyway — as long as they did not establish any racial quota, a term he inexactly 
defined. Baffled colleges consulted baffled lawyers. Justice Powell’s laudable effort at 
compromise had sown confusion. Eventually, college administrators worked out their response: 
They would pay attention to the Bakke decision when it suited them — the rest of the time they 
would ignore it. 

In the ensuing years, America has come to treat racial injustice the same way. Having failed 
miserably in our efforts to undo the damage wrought by two centuries of slavery and another of 
Jim Crow, we threw up our hands and moved on. We still fight over affirmative action and 
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pretend it means we’re fighting over racial justice. We debate its pros and cons in order to avoid 
coming to grips with more fundamental challenges. 

Those who suffer most from the legacy of racial oppression are not competing for spaces in the 
entering classes of the nation’s most selective colleges. Millions of them are not finishing high 
school. We countenance vast disparities in education in America, in where children start and 
where they come out. And we do not even want to talk about it. 

It was not always this way. From the early years of the nation’s founding through somewhere in 
the mid-1970s, racial injustice was the fundamental moral question of American politics. 
Through wars and depressions, through scandals and disasters, the attention of the American 
people was repeatedly yanked back — at times forcefully — to the divide between black and 
white. 

America fought over slavery. America fretted about Jim Crow and finally put a stop to it. During 
the 1960s, the nation tried out various remedies for its horrific history, including school 
integration and, especially during the Nixon administration, minority hiring programs. But by 
1978, the nation’s attention was slipping to other pressing moral questions — abortion and the 
environment, for instance — and has never quite slipped back. 

It’s true that, nowadays, some of the data on racial progress are rosy, and deserving of 
celebration. In the past decade alone, according to the Census Bureau, the number of black adults 
with advanced degrees has nearly doubled. More than half a million more black students are in 
college today than in the early 1990s. Since 1989, the median income of black families has 
increased more than 16 percent in constant dollars. In the years since the passage of the No Child 
Left Behind Act, the black-white gap in test scores has narrowed, and is now smaller than it has 
ever been. The black middle class has never been larger. 

[…] 

But it’s also true that income stratification among African-Americans has increased, and the gap 
between the well-off and the poor is growing. One in three black students fails to finish high 
school, and nearly all of those who don’t graduate are poor. Rates of violent crime are falling 
nationally, but the murder rate among young black men has risen sharply. America has two black 
communities, really, and one of them is falling further and further behind. 

What about education? According to data from the Harvard Civil Rights Project, schools are 
significantly more segregated in the Northeast than in the South. The reason might be not overt 
racism, but the fact that affluent blue-state families are likely to move to the suburbs or send their 
children to private school. One obvious response would be to give poor families in the inner 
cities the money they need to purchase private education for their children. But this the 
Democratic Party steadfastly opposes. 
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[…] 

University affirmative action programs, whatever their benefits, are no remedy for the problems 
of the black poor. Perhaps this is why Barack Obama has questioned publicly whether his 
children should benefit from them and also why leading voices on the black left — Cornel West 
comes to mind — have proposed that college admissions programs give preferential 
consideration based on economic class. 

But restructuring affirmative action programs, although perhaps a good idea, would in the end, 
like the Bakke decision, amount to more tinkering around the edges. Unless racial justice once 
again becomes the centerpiece of American politics, with both parties willing to rethink their 
positions, those who are suffering most from our legacy of racial oppression will continue to fall 
further behind.
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