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Construction – Security of Payment – Review of determinations – Error of law on 
face of record – Not available – Only jurisdictional error – Building and 
Construction Industry Security of Payment Act 1999 (NSW) – Supreme Court Act 
1970 (NSW), ss 69, 69(3) 

Summary 
This was an appeal from a decision of the Supreme Court that a determination 
under the Building and Construction Industry Security of Payment Act 1999 (NSW) 
could be reviewed for error of law on the face of the record: [2016] NSWSC 770. 
  
Facts 
Parties to determination under the Building and Construction Industry Security of 
Payment Act 1999 (NSW) agreed that the adjudicator had committed errors of 
law on the face of the record within the meaning of s 69(3)-(5) of the Supreme 
Court Act 1970 (NSW) which said: 
 

(3) It is declared that the jurisdiction of the Court to grant any relief or 
remedy in the nature of a writ of certiorari includes jurisdiction to 
quash the ultimate determination of a court or tribunal in any 
proceedings if that determination has been made on the basis of an 
error of law that appears on the face of the record of the proceedings. 

 
(4)  For the purposes of subsection (3), the face of the record includes the 

reasons expressed by the court or tribunal for its ultimate 
determination. 

 
(5)  Subsections (3) and (4) do not affect the operation of any legislative 

provision to the extent to which the provision is, according to 
common law principles and disregarding those subsections, effective 
to prevent the Court from exercising its powers to quash or 
otherwise review a decision. 

 
Emmett AJA quashed the determination, holding that determinations under the 
Act could be reviewed for error of law on the face of the record. The applicant for 
the determination appealed, arguing that the question had been decided to the 
contrary by the Court of Appeal in Brodyn Pty Ltd v Davenport (2004) 61 NSWLR 
421;[2004] NSWCA 394, that if it had not, the reasoning in that case was binding 
or highly persuasive or correct in any case. A five member Court of Appeal was 
assembled to consider the question. 

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2016/379.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/
http://www.austlii.edu.au/au/cases/nsw/NSWSC/2016/770.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/
http://www.austlii.edu.au/au/legis/nsw/consol_act/sca1970183/s69.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2061%20NSWLR%20421
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2061%20NSWLR%20421
http://www.austlii.edu.au/au/cases/nsw/NSWCA/2004/394.html
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Held, (per Basten JA, other members agreeing) allowing the appeal: 
 
(1) As a matter of construction of the Building and Construction Industry 

Security of Payment Act 1999 (NSW) judicial review of a determination of 
an adjudicator is precluded except for jurisdictional error. [1] , [73], [85] 

 
(2) To a significant extent, the coherent and expeditious procedure provided 

by Act would be undermined if a determination were to be subject to 
judicial review in the supervisory jurisdiction of the Court for any error of 
law which might be identified in the reasons given by the adjudicator. [67] 
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