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 “Once a [school] knows or reasonably should know of possible 
sexual harassment, it must take immediate and appropriate 
action to investigate or otherwise determine what occurred. 

 A [school] must take prompt and effective steps reasonably 
calculated to end the harassment, eliminate any hostile 
environment, prevent the harassment from recurring and, as 
appropriate, remedy its effects.  

 These duties are a [school’s] responsibility, regardless of whether 
a student has complained, asked the [school] to take action, or 
identified the harassment as a form of discrimination.” 
 U. Va. Resolution Agreement, OCR Review No. 11-11-6001, 

Sept. 17, 2015

Duty to Investigate Under Title IX



 On April 7, 2017, a Texas federal judge allowed 
a former Baylor University student to pursue her 
Title IX and negligence claims against school

 The student, who was raped by a former Baylor 
linebacker in 2012, has argued the school’s 
conduct increased her risk of being assaulted

 The lawsuit is one of several against Baylor 
regarding its failure to investigate and deal with 
sexual assault allegations on campus.  
According to the student, Baylor’s institutional 
indifference “subjected her to a heightened risk 
of sexual assault”

Duty to Investigate Under Title IX



 “Baylor’s alleged failure to address and active 
concealment of sexual violence committed by its 
football players . . . was a form of discrimination.  
Baylor’s alleged knowledge of the need to supervise 
Elliot and protect female students plausibly 
constitutes deliberate indifference.  

 Finally, Baylor’s alleged indifference plausibly created 
an environment in which football players could 
sexually assault women, including Plaintiff, with 
impunity.  That vulnerability—or heightened risk—
plausibly constitutes harassment under Title IX.”

 Hernandez v. Baylor Univ., No. 6:16-CV-69-RP, 
2017 U.S. Dist. LEXIS 54255, at *19-20 (Dist. Tex. 
Apr. 7, 2017). 

Duty to Investigate Under Title IX

Above: Arthur Ray Briles. He left Baylor in the wake of a major sexual 
assault scandal in his football program. 



 On top of a duty to investigate, 
schools must understand and 
anticipate issues surrounding trauma 
in fashioning their investigations into 
sexual assault and harassment 
allegations

 Any school officials responsible for 
discussing safety and confidentiality 
with students should be trained on the 
effects of trauma and appropriate 
methods to communicate with victims 
of sexual violence and harassment
 See Q&A on Title IX and Sexual Assault, 

sect. E-2, OCR

Investigation Must Consider Trauma



Interviewing Complainants



 First impression matters: can build 
complainant’s confidence in entire institutional 
response

 However, trauma affects everyone differently
When should you conduct interview?

 Waiting two days may result in better 
recollection of events

Where should you conduct interview?
 In person v. over the phone?  Level of 

privacy?
 Create a “safe zone,” a climate where 

complainant feels comfortable to report 
incidents

Interviewing Complainants



 Introduce yourself, describe your role, and provide a 
clear and detailed overview of the investigation process
 Put complainant at ease while maintaining 

boundaries
 Provide necessary information in writing prior to 

interview, and go over it again in person (do this for 
accused/respondent as well)
 Explain evidence standard but avoid overly 

technical terms
 Complainant has option to request the school 

maintain his or her confidentiality, which the 
school will consider

 You CANNOT guarantee confidentiality, though you 
can direct complainant to confidential resources

Interviewing Complainants



 Have complainant recount what happened in 
their own words
 Recognize that complainant’s recollection 

may not be linear
 Clarify ambiguous or unclear statements (“Help 

me understand…”)
 Keep interruptions to a minimum
 Complainant may need additional time to 

prepare themselves to discuss the events at 
issue (“Take all the time you need…”)
 Do not rush complainant; conduct interview 

at their pace
 HOWEVER, remember that timely 

collection of evidence in sexual assault 
investigations is critical (avoid undue delay)

Interviewing Complainants



 Reassure and empower complainant 
throughout interview
 Wait for complainant to finish speaking 

before asking follow-up questions.  Keep 
these questions simple and open-ended

 Explain your reasons for asking the 
questions

 Victims of trauma often can recount vivid 
sensory details, so consider asking sensory 
questions (“What did you smell?”)

 Create a dialogue: encourage complainant to 
ask questions

 Be prepared to discuss uncomfortable or 
sensitive topics

Interviewing Complainants



 Speak carefully and accurately
 Avoid words that imply consent or affection
 Avoid victim blaming (be compassionate and non-

judgmental)
 Inform complainant of their rights and care for their 

needs
 Give them a sense of control, such as their decision 

whether to file a formal complaint and/or police 
report

 BUT tell them about aspects of investigation 
beyond their control (e.g., you have an obligation to 
report names of parties involved in alleged sexual 
violence, as well as relevant facts related to 
incident, to school’s Title IX coordinator or other 
appropriate school officials)

Interviewing Complainants



 If a complainant does not wish to file a criminal 
complaint or requests confidentiality, school 
still must launch an independent investigation
and take immediate steps to protect 
complainant
 Take reasonable action in response to 

complainant’s information and “keep door 
open” for future, follow-up conversations

 Tell complainant you and the school will 
fully support them and protect them from 
retaliation and future harassment

 However, do not make promises or 
otherwise indicate you can or will satisfy 
complainant’s requests (“Accused must be 
expelled”)

Post-Interview Duties



 Interim measures to protect 
complainant include:
 No-contact order
 Academic accommodations and 

support services
 Escort services
 Counseling and medical services

 If school offers counseling as part of 
its Title IX obligation to take steps to 
protect complainant while 
investigation is ongoing, it must NOT 
require complainant to pay for this 
service

Post-Interview Duties



 If complainant chooses not to pursue a 
formal investigation, school must weigh 
this request against seriousness of 
allegations and duty to protect students
 Interim measures not enough; must 

consider ”next steps” of investigation 
to remedy any hostile environment 
that may exist

 To the extent possible, share information 
with other investigators, including with law 
enforcement officials
 Avoid having complainant recount 

their story multiple times 

Post-Interview Duties



 Integrate interview details into investigation 
report
 How did complainant describe 

experience (“out of body”?)

 Inform all parties of timeline and status of 
investigation 
 Grievance procedure must contain 

prompt timeframe of process
 Whether an investigation is “prompt” 

will vary, depending on complexity of 
investigation and severity of alleged 
conduct

Post-Interview Duties



Protect the Rights of Respondent



When interviewing respondent, be 
fair and thorough in hearing their 
account and give them ample 
opportunity to respond to 
complainant’s allegations

 Like with complainant, start with 
open-ended questions
 Avoid casting judgment or 

presuming guilt 
 To the extent necessary to conduct 

a fair investigation, notify 
respondent of complainant’s 
identity and account of events

Protect the Rights of Respondent



 Critics claim OCR’s recent investigations and 
resolution agreements have incentivized 
schools to adopt policies that routinely violate 
the rights of students accused of sexual assault 
and harassment (who are overwhelmingly male)
 Many schools have replaced their pre-

existing ”clear and convincing evidence” 
standard with OCR’s preferred 
“preponderance of the evidence” standard

 Any investigation must be defensible in its 
treatment of both complainant and respondent 
(focus on “fairness”)

Protect the Rights of Respondent



 ”Brandeis appears to have substantially impaired, if not 
eliminated, an accused student’s right to a fair and 
impartial process.  And it is not enough to say that such 
changes are appropriate because victims of sexual 
assault have not always achieved justice in the past.  

Whether someone is a ‘victim’ is a conclusion to be 
reached at the end of a fair process, not an assumption 
to be made at the beginning. If a college student is to 
be marked for life as a sexual predator, it is reasonable 
to require that he be provided a fair opportunity to 
defend himself and an impartial arbiter to make that 
decision.”
 Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 573 

(D. Mass. 2016)

Protect the Rights of Respondent



 “A covered university that adopts … a policy of 
bias favoring one sex over the other in a 
disciplinary dispute … to avoid liability or bad 
publicity, has practiced sex discrimination, 
notwithstanding that the motive for the 
discrimination did not come from ingrained or 
permanent bias against that particular sex.”
 Doe v. Columbia Univ., 831 F.3d 46, 58 

n.11 (2d Cir. 2016) 
 Increasing success rate for accused students 

suing their schools on due process and gender 
bias grounds (with most students seeking 
expungement of their disciplinary records)

Protect the Rights of Respondent



 In October 2016, OCR reached an agreement 
with Wesley College in Dover, Del. over 
allegations that the school violated Title IX 
rights of a student accused of sexual 
misconduct.  (Wesley Resolution Agreement, 
OCR Review 03-15-2329, Oct. 12, 2016) 
 Respondent alleged he was wrongly 

charged with sexual misconduct and 
expelled within seven days in April 2015 

 OCR found respondent was denied key 
procedural protections: he was not 
provided a full opportunity to respond to 
the charges, rebut the allegations, or 
defend himself at his hearing

Protect the Rights of Respondent



 According to OCR, Wesley’s violations included:
 Suspending respondent the same day it 

received report against him, even though it 
had not yet interviewed him

 Failing to interview respondent during 
investigation of complaint and providing 
him with incorrect policies and procedures

 Failing to give respondent access to info in 
report prior to hearing

 Precluding respondent from calling 
witnesses or offering other evidence at 
hearing

Protect the Rights of Respondent



 Ten common allegations of investigational bias.  See Victim-Centered Investigations: New 
Liability Risk for Colleges and Universities, Oct. 2016, http://www.saveservices.org/wp-
content/uploads/Victim-Centered-Investigations-and-Liability-Risk.pdf
 Single-investigator approach (endorsed by White House in its Not Alone report, April 2014): 

investigator having multiple, conflicting roles and inadequate qualifications.  OCR’s finding 
on Wesley College seems to question the legality of this approach

 No reasonable basis for initiating the investigation.  Note, however, that OCR directs schools 
to endorse all allegations, regardless of merit

 Lack of proper notice, including delineation of charges, and improper preliminary actions
 Preventing respondent from contacting potential witnesses to testify on his/her behalf.  

Confidentiality policies should NOT preclude respondent from mounting a proper defense
 Incomplete or inadequate collection of evidence.  These are among the most common 

allegations when respondents sue their schools, and a leading danger of victim-centered 
investigations (which afford “greater credibility to complainants’ statements”)

Trauma-Informed Investigations Are NOT 
Inconsistent with Protecting Respondent Rights

http://www.saveservices.org/wp-content/uploads/Victim-Centered-Investigations-and-Liability-Risk.pdf


 Ten common respondent allegations of investigational bias.  See Victim-Centered Investigations: 
New Liability Risk for Colleges and Universities, Oct. 2016, http://www.saveservices.org/wp-
content/uploads/Victim-Centered-Investigations-and-Liability-Risk.pdf
 Flawed inferences from the evidence, or a failure to consider relevant evidence.  Avoid 

confirmation biases and instead “follow the evidence”
 Failure to reconcile inconsistent accounts by complainant and witnesses (again, one of the 

dangers of the “always believe the victim” approach)
 Explicit bias or an intentional predetermination of respondents’ guilt.  This is the category 

with the largest number of respondent allegations
 Undue investigational delays.  OCR urges investigations be conducted within a period of 

days, not months (act to avoid spoliation of evidence)
 Improper record-keeping or reporting

Trauma-Informed Investigations Are NOT 
Inconsistent with Protecting Respondent Rights

http://www.saveservices.org/wp-content/uploads/Victim-Centered-Investigations-and-Liability-Risk.pdf


Make sure the parties know what to 
expect going into the hearing (no 
surprises)
 Take steps to ensure the 

hearing does not inflict 
additional trauma on 
complainant

 Provide alternative options for 
participation, such as telephone 
or Skype interviews or using 
separate rooms

Trauma-Informed Adjudication



 OCR made several, trauma-related findings about 
the University of Virginia’s pre-2015 policies (see 
U. Va. Resolution Agreement):
 Failed to make arrangements so that 

complainant and respondent did not have to 
be in same room at same time

 Used a mediation-like process to informally 
resolve sexual assault allegations: 
complainant (together with respondent) 
discussed the incident in front of the Dean of 
Students/hearing panel chair

 Resolution agreement required training on 
potential impact of trauma on the behavior of 
sexual assault victims (i.e., must take trauma into 
account during investigation and adjudication)

Trauma-Informed Adjudication



 OCR “strongly discourages” allowing parties to 
cross-examine each other; may be traumatic for 
complainant and perpetuate a hostile 
environment
 Instead, allow parties to submit appropriate 

and relevant questions to a trained third 
party to ask questions on their behalf

 DO NOT get into complainant’s prior sexual 
history except for their history with 
respondent (which does not itself imply 
consent or preclude a finding of intimidation 
or violence)

 Also, in cases involving violence, do not offer 
informal resolution methods even if complainant 
requests that approach

Trauma-Informed Adjudication



 Countervailing Considerations:
 Responding promptly and seriously to all 

allegations of sexual assault and harassment
 Respecting the rights of both complainant and 

respondent at every stage of the investigation
 Avoid knee-jerk reactions and a rush to judgment, 

especially if acting in response to criticism over 
previous investigations
 See, e.g., Rolling Stone being found liable for 

defamation for its discredited 2014 article 
detailing an alleged rape at the Univ. of 
Virginia.  Former Associate Dean Nicole Eramo
successfully sued the magazine in November 
2016; the case settled in April 2017

Final Thoughts



 Act quickly and purposefully in response to allegations
 Be impartial, respectful, and thorough
 Keep all parties well-informed of their rights and options, as well as the investigation’s progress
Maintain a transparent and clearly documented process (take copious notes throughout 

investigation)
 DO NOT presume guilt or withhold information

Final Thoughts
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