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FROM THE CHAIR 

To All Committee Members: 

Welcome to the Fall 2013 edition of 

The Threshold!   We have five interesting 

articles that merger practitioners should find 

both useful and timely.   

We lead off with an article discussing 

shifting paradigms in market definition.  As 

everyone knows, the DOJ Antitrust Division 

has been very aggressive of late in 

challenging mergers in court.  Part of DOJ’s  

litigation approach has been to change  

“traditional” market definitions in certain 

industries, making cases bigger and harder to 

settle. Authors Ronan Harty and Michael 

Sohn examine this development, look at 

similar past examples, and discuss the 

underlying factors that may presage a shift in 

market definition in future cases.  Next, 

Sally Hubbard, an antitrust journalist, 

analyzes in great detail the FTC’s consent 

settlement regarding the Nielsen/Arbitron 
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merger. She concludes that the settlement is a faulty fix, that it does not replace the competition 

lost by the merger, and that it creates anticompetitive “ongoing dependence and entanglements” 

between horizontal competitors.  

Andreas Stargard discusses the newest international example of “zero threshold 

contagion” -- the 2013 merger control regime of  COMESA (Common Market for Eastern and 

Southern Africa), where the filing rules contain no revenue thresholds.   Timothy Hirsch 

discusses the new joint FTC/DOJ model antitrust confidentiality waiver for transactions that may 

be investigated by both U.S. and non-U.S. jurisdictions.  One interesting feature of the model 

agreement he discusses is a “claw back” provision whereby the FTC and DOJ will return or 

destroy any inadvertently produced privileged documents and will not provide them to foreign 

agencies.    Finally, Beau Buffier examines risk shifting provisions in acquisition agreements.  

The article comprehensively addresses the various types of provisions that may be employed, the 

typical dynamics of negotiations and the underlying considerations that are at play, and the 

outcomes in recent transactions where the acquisition agreement contained divestiture covenants.   

The committee continues to be hard at work on publications -- not only this issue of The 

Threshold, but also on new editions of two key books, the “Premerger Notification Practice 

Manual” and “Mergers & Acquisitions: Understanding the Antitrust Issues.”  We have also  

begun to build a new resource base on our website containing antitrust-related clauses in merger 

agreements.  And, we are continuing our survey that we hope will yield accurate and important 

data as to the time, cost, and other details of second request compliance over the last several 

years. We anticipate publishing the survey results around the time of the 2014 Spring Meeting.  

The next Threshold will be out in March 2014 just before the Spring Meeting.  As 

always, we would be delighted to publish letters to the editor commenting on any past articles, 

and we would be doubly delighted to hear from you about any articles you would like to write 

yourself.   Are there any “inside baseball” stories you could tell that would be of interest to our 

ever growing committee membership? 

Enjoy the newsletter! 

 

--Paul B. Hewitt  
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SHIFTING PARADIGMS IN MARKET DEFINITION—FROM 
STAPLES/OFFICE DEPOT TO AMR/US AIRWAYS 

 Ronan P. Harty & Michael N. Sohn1   

Recent merger enforcement suggests that the U.S. antitrust authorities 

have engaged in detailed re-examinations of market definition in a number of 

industries in which the historical definition of a market was thought to be well 

understood.  One of the most recent examples, of course, is the Department of 

Justice’s challenge of the proposed American Airlines/US Airways merger.  This 

article examines the extent to which recent merger review reflects a “paradigm 

shift” in market definition, whether in terms of the product market, the geographic 

market, or relevant market participants.  It then reviews historical examples in 

which these “paradigm shifts” occurred and identifies risk factors that may 

presage such shifts in the future.  These potential “paradigm shifts” may present 

additional risks, and the occasional opportunity, to antitrust practitioners as they 

analyze and counsel on potential transactions.  The concern with a paradigm shift 

is that what was previously thought was needed to get a deal through may no 

longer be enough, and the shift can threaten the deal as a whole.  Conversely, 

certain paradigm shifts may actually enable clearance where historically the deal 

would have faced scrutiny and required meaningful divestiture or remedies – if 

not an outright challenge.      

To some extent, the agencies’ revised Horizontal Merger Guidelines 

reflect the flexibility with which they approach market definition. 2  Among a 

number of “clarifications and refinements concerning market definition” in the 

Guidelines is the “express acknowledgement that merger analysis need not start 

                                                 

1 Ronan P. Harty is a partner, and Michael N. Sohn is a counsel, in the Antitrust practice at Davis 
Polk & Wardwell LLP.  Both were counsel to BATS Global Markets in its connection with its 
acquisition of Direct Edge, a matter referred to in this article.  The views expressed herein do not 
purport to represent the views of Davis Polk or any of its clients.  
2 See, e.g., the current version of the agencies’ Horizontal Merger Guidelines issued in 2010. U.S. 
Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (rev. 2010), available at 
http://www.justice.gov/atr/public/guidelines/hmg-2010.pdf.  
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with market definition.”3  With that said, the Guidelines still reflect the 

“continued importance of market definition to the merger review process,”4 such 

that changes in how the agencies define the market matter.   

I. Certain Recent Merger Enforcement Decisions Reflect A Detailed Re-

examination of Established Market Definitions      

Three recent mergers – each of which faced considerable scrutiny from 

U.S. antitrust authorities – suggest that changes in how regulators define the 

market and the participants in each market can have a dramatic effect on the 

ability to receive approval for transactions.  In particular, what we view as 

potential “paradigm shifts” in market definition involving markets that were 

previously well understood may present a real risk to antitrust practitioners as 

they counsel their clients.  We explore each transaction in some depth, and then 

examine historical instances of shifting paradigms in market definition to try to 

divine certain risk factors to be aware of when analyzing transactions going 

forward. 

AMR/US Airways 

The proposed merger of American Airlines and US Airways is the latest in 

a series of U.S. airline mergers, including Delta/Northwest in 2008 and 

United/Continental in 2010.5  The DOJ’s review and approval of the prior 

mergers indicated that the DOJ would likely include low cost carriers in the 

                                                 

3 Christine A. Varney, The 2010 Horizontal Merger Guidelines:  Evolution, Not Revolution, 77 
Antitrust L. J. 651, 655 (2011) (quoting 2010 Guidelines, supra note 2, at § 4.0).  

4 Id.  

5 The proposed merger would create the world’s largest airline.  See Amended Complaint, United 
States v. US Airways Group, Docket No. 1:13-cv-01236-CKK (D.D.C. Sept. 5, 2013) hereinafter 
AMR/US Airways Complaint, ¶ 36.  US Airways’ answer states that Southwest Airlines is the 
largest domestic airline by passenger, and would be bigger by that measure than the combined 
entity.  Defendant US Airways Group, Inc.’s Answer to Amended Complaint, United States v. US 
Airways Group, Docket No. 1:13-cv-01236-CKK (D.D.C. Sept. 10, 2013), ¶ 36.  
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market for scheduled passenger flights, and would treat city-pair routes with 

nonstop service in a separate market from routes involving a connection.  

After all, when the DOJ cleared the Delta/Northwest merger in 2008, it 

cited low cost carriers as a cognizable source of competition.  The agency stated 

that Delta, then the third largest U.S. airline, and Northwest, the fifth largest, 

“currently compete with a number of other legacy and low cost airlines in the 

provision of scheduled air passenger service on the vast majority of nonstop and 

connecting routes where they compete with each other.”6   When the DOJ cleared 

Southwest Airlines’ acquisition of Airtran in 2011, it noted that “the presence of 

low cost carriers like Southwest and AirTran has been shown to lower fares on 

routes previously served only by incumbent legacy carriers.”7  

The same goes for the market involving “city pair” routes (service from an 

origination city to a destination city), where the agency’s traditional approach had 

been to look at nonstop and connecting service separately.  When the DOJ sought 

to challenge United Airlines’ bid to buy US Airways in 2001, it defined the 

separate relevant markets as, inter alia, “hub-to-hub nonstop markets” and “east 

coast connect markets.”8  Similarly, when the DOJ conditionally cleared the 

United/Continental merger in 2010, the agency noted “overlap on a limited 

number of routes where United and Continental offer competing nonstop service” 

(emphasis supplied).9   And when the DOJ cleared the Southwest 

                                                 

6 DOJ, “Statement of the Department of Justice’s Antitrust Division on Its Decision to Close Its 
Investigation of the Merger of Delta Air Lines Inc. and Northwest Airlines Corporation” (Oct. 29, 
2008), available at http://www.justice.gov/opa/pr/2008/October/08-at-963.html. 
7 DOJ, “Statement of the Department of Justice Antitrust Division on Its Decision to Close Its 
Investigation of Southwest's Acquisition of Airtran” (Apr. 26, 2011), available at 
http://www.justice.gov/opa/pr/2011/April/11-at-523.html. 
8 DOJ, “Department of Justice and Several States Will Sue to Stop United Airlines From 
Acquiring US Airways” (July 27, 2001), available at 
http://www.justice.gov/atr/public/press_releases/2001/8701.htm. 
9 DOJ, “United Airlines and Continental Airlines Transfer Assets to Southwest Airlines in 
Response to Department of Justice’s Antitrust Concerns” (August 27, 2010), available at 
http://www.justice.gov/opa/pr/2010/August/10-at-974.html.  The DOJ cleared the deal on the 
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Airlines/AirTran merger in 2011, it pointed out that the two airlines had “overlaps 

on certain nonstop routes,” although it found that such overlaps ultimately did not 

pose a concern.10  

In light of its prior definition of the relevant markets, the DOJ’s complaint 

in the American Airlines/US Airways merger represented a shift.  That the DOJ 

ultimately agreed to a more modest settlement, 11 which had more in line with 

previous approaches, reflects the difficulties DOJ no doubt faced in trying to pivot 

to an entirely new paradigm.   

The DOJ’s complaint largely limited the alleged relevant market players to 

the “network” airlines, ones that have extensive national networks comprising 

“hub-and-spoke” service, as opposed to non-network carriers, like Southwest 

Airlines and Jetblue,12 which offer point-to-point service.  The DOJ alleged that 

the “network” airlines look to each other for price leadership and follow each 

other on price moves, such as raising ancillary fees on baggage check-in and 

ticket changes when one of them raised fees or reversing price increases when 

others did not follow with similar price increases.  In contrast, United, American, 

Delta and US Airways allegedly remain unmoved by the pricing policies of 

Southwest, which does not charge fees for the first checked bag or ticket 

changes.13  The agency also alleged that “cross market initiatives” were common 

among the “network” airlines.  That is, if a network airline undercut a rival on one 

                                                 

 

condition that United, then the third largest U.S. airline, and Continental, then the fourth largest, 
transfer slots and other assets at Newark Liberty Airport to Southwest Airlines.  Id. 
10 DOJ, “Statement of the Department of Justice Antitrust Division on Its Decision to Close Its 
Investigation of Southwest's Acquisition of Airtran” (Apr. 26, 2011), available at 
http://www.justice.gov/opa/pr/2011/April/11-at-523.html. 
11 The proposed settlement requires the parties to divest departure gates and 138 takeoff and 
landing slots at seven airports. See Proposed Final Judgement, United States v. US Airways 
Group, Docket No. 1:13-cv-01236-CKK (D.D.C. Nov. 12, 2013). 
12 AMR/US Airways Complaint ¶ 32. 
13 Id. ¶¶ 42, 46-47, 72-76, 78. 
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route, that would prompt the rival to respond with a similar discount to undercut 

the initiating airline on a different route.14  In sum, the allegations in the DOJ’s 

complaint effectively reduced the relevant market players to the four network 

carriers, transforming a capstone merger in the recent history of industry 

consolidation into a proposed 4-to-3 merger. In agreeing to the proposed 

settlement, however, the DOJ acknowledged, as it had in earlier airline mergers, 

that “[a]lthough [low cost carriers] serve fewer destinations than the legacy 

airlines, they generally offer important competition on the routes that they do 

serve.”15 

That was not the only attempted shift in the agency’s approach to 

evaluating the market.  In its amended complaint, the DOJ alleged that the market 

is scheduled air passenger service between cities.  The DOJ did not consider the 

market for nonstop routes between “city pairs” and the market for connecting 

service (routes with connection(s)) on such city pairs as separate, but instead 

looked at how the “network” airlines allegedly compete across the two markets.16  

For example, according to DOJ, where an airline initiated a discounted fare for 

connecting service on a city-pair route that undercut the nonstop fare offered by 

another airline with the hub for that city pair, then the responding airline would 

similarly offer a discounted fare for connecting service on a different city-pair 

route where the initiating airline offers nonstop service.  As a result, United, 

American, or Delta would tend to charge the same price for connecting service on 

city pair routes as the nonstop airfare charged by any one of them, even though 

connecting service is inferior to nonstop service.17  

                                                 

14 Id. ¶ 43. 
15 Competitive Impact Statement, , United States v. US Airways Group, Docket No. 1:13-cv-
01236-CKK (D.D.C. Nov. 12, 2013). 
16 Id. ¶ 48. 
17 Id. ¶¶ 48, 50 
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However, in the complaint, the DOJ alleged that US Airways has been a 

maverick in this area, because its Advantage Fares frequently price connecting 

service at a discount to the nonstop airfare offered by a rival. US Airways’ 

network coverage and cost structure allegedly allows the revenue generated from 

increased sales due to its discounted connecting fares to offset the loss of 

customers to rival carriers responding with their own discounted connecting fares 

on US Airway’s nonstop routes. Indeed, the DOJ alleged that the other three 

airlines price their connecting fares on par with one another’s nonstop fares, but 

offer discounted connecting fares on U.S. Airways’ nonstop routes. Through this 

cross-market lens, the DOJ alleged that the potential loss of competition from the 

merger would directly harm that particular segment of customers for whom the 

discount of US Airways’ connecting service would be worth the inconvenience. 

The combined entity allegedly would have no incentive to keep the Advantage 

Fares program because American’s network would add too many nonstop routes 

that could be undercut by rivals in response to Advantage Fares.18  The DOJ’s 

allegations arguably represent a major change in the agency’s approach because 

in the recent precedents, the agency’s various statements did not indicate any 

major concern with the cross-market competition engaged in by the “network” 

airlines like United and Delta.  Although the Competitive Impact Statement filed 

with the proposed Final Judgment maintains that at least among certain types of 

passengers, there are separate markets for non-stop and connecting service, the 

relatively modest nature of the divestitures compared with the number of 

allegedly affected markets suggested that the evidence for these separate markets 

may not have been all that strong.19  

The two shifts in the agency’s definition of the market as alleged in its 

complaint suggest potential risk factors that may have emboldened the DOJ to 

attempt a major shift in policy.  In addition to public criticism of prior approvals, 

                                                 

18 Id. ¶¶ 49-58. 
19 Competitive Impact Statement, , United States v. US Airways Group, Docket No. 1:13-cv-
01236-CKK (D.D.C. Nov. 12, 2013). 
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there may have been a “last mover disadvantage,”20 in which the effects of 

previous mergers suggest some harm to competition that threatens further 

consolidation.  More significantly, a risk factor to consider is the presence of 

“bad” documents in which the parties comment on the market or the rationale for 

the deal.  The DOJ’s complaint cites extensively comments made by US Airways 

executives, particularly the CEO, on how they viewed the market and 

competition.  No matter how the agency had approached the market in years past, 

those players themselves allegedly appeared to see United, American, and Delta 

as their chief competition and focus only on those three rivals’ pricing and other 

moves.21  

In the end, the proposed settlement represents more of an incremental 

change rather than a whole new paradigm.  Perhaps this outcome was inevitable 

and reflects the inherent difficulty in engineering novel ways of analyzing well 

studied industries.  The DOJ was constrained by its past history and the discipline 

imposed by having to prove the merits of its new approach in district court. 

ABI/Grupo Modelo 

The review of the ABI/Grupo Modelo merger represents less a paradigm 

shift in market definition and more an emphasis on a definition of the market that 

had been used previously but not to the same effect.  On June 28, 2012 Anheuser-

Busch InBev SA/NV (“ABI”) agreed to acquire Grupo Modelo S.A.B. de C.V. 

(“Modelo”) for $20.1 billion.22   At the time, ABI was the largest seller of beer in 

the United States, with a nationwide market share of approximately 39%.  

Modelo, based in Mexico, accounted for 7% of beer sales in the U.S.23  Crown 

                                                 

20 Steven Pearlstein, “Why the Justice Department blocked the American-US Airways merger,” 
Washington Post, Aug. 15, 2013 (quoting DOJ antitrust division chief Bill Baer). 
21 AMR/US Airways Complaint ¶¶ 47, 64, 73-76. 
22 ABI already owned non-controlling direct interests in Modelo and Modelo’s operating 
subsidiary.  In the transaction, ABI agreed to buy the remaining equity interest. 
23 Complaint at 2, United States v. Anheuser-Busch InBev SA/NV, No. 1:113-cv-00127 (D.D.C. 
Jan. 31, 2013). 
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Imports LLC (“Crown”), a joint venture between Modelo and Constellation 

Brands, Inc. (“Constellation”), was the exclusive importer of Modelo beers into 

the United States.  ABI and Modelo also agreed to sell Modelo’s 50% interest in 

Crown to Constellation along with the exclusive right to import Modelo beer into 

the U.S. for ten years.  The DOJ filed suit to enjoin the merger on January 31, 

2013, alleging the merger would restrain trade in national and local markets for 

beer in the U.S. 

The DOJ defined the market to include all beer.  Significantly, the DOJ 

did not define submarkets based on groups of beer brands with different prices 

and perceived quality.  ABI, however, classified brands into four segments: sub-

premium, premium, premium plus, and high-end.  Premium beers are priced 

higher than sub-premium and lower than premium-plus and high-end beers.  

Regardless, the DOJ alleged that “beers compete with one another across 

segments.”24  

This market definition decision was critical to the DOJ’s case for 

challenging the merger.  Corona was Modelo’s flagship brand in the U.S., and 

was also the best-selling high-end beer.  Although ABI owned some high-end 

brands, it allegedly faced significantly more competition in that market segment 

from small-scale breweries and has a relatively low market share.25   By defining 

the market broadly, the DOJ was able to allege that Modelo and ABI were in 

direct competition for sales across a larger portion of the market, including the 

premium segment where ABI allegedly had some power to set prices. 

The DOJ’s market definition theory was, according to the DOJ, supported 

by internal documents from ABI and Modelo.  The Complaint alludes to 

documents describing the Modelo and Crown’s “momentum plan” to compete 

with domestic premium beers.  Pursuant to the plan, Crown deliberately held the 
                                                 

24 Complaint, supra note 20, at 10. 
25 See http://www.brewersassociation.org/pages/business-tools/craft-brewing-statistics/number-of-
breweries. 
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price of Corona steady while ABI increased the price of its premium beers on an 

annual basis.  As a result, Modelo’s Corona allegedly gained market share at the 

expense of ABI’s premium Bud Light.  The DOJ also alleged that ABI saw 

Corona as a serious competitor and that ABI was taking steps to develop new 

products to win back the market share it lost due to the momentum plan.26  

The DOJ ultimately settled the challenge after the parties agreed to a 

significant divestiture of assets.  Modelo agreed to sell, not only the right to 

import Corona and other Modelo beers into the U.S. but also its largest production 

facility to Constellation.27  The settlement agreement also includes a commitment 

by Constellation to increase production capacity to meet future demand in the 

U.S. and an agreement by ABI to supply beer to Constellation on favorable terms 

to ensure it can meet short-term demand. 

To some extent, the DOJ’s broad view of the beer market was consistent 

with its review and approval of the merger between Anheuser-Busch and InBev in 

2008.  There, as here, the DOJ employed a similarly broad product market 

definition and ultimately employed a similar remedy.  However, the antitrust 

issues were limited to three geographic markets in the U.S. (Buffalo, Rochester, 

and Syracuse) and involved beer brands that competed within the premium sub-

market.  In those markets, Labatt, an imported beer owned by InBev, had similar 

market share to Anheuser-Busch and MillerCoors.  The merger would have 

eliminated competition between Anheuser-Bush brands and Labatt and resulted in 

a significantly consolidated market.   

In both transactions, the settlement required divestiture of significant 

assets necessary to manufacture as well as sell beer in order to ensure the third 

party would be a viable independent competitor to the merging entity.  But the 

                                                 

26 See Complaint, supra note 20, at 19. 
27 See Department of Justice, “Justice Department Reaches Settlement with Anheuser-Busch 
InBev and Grupo Modelo in Beer Case” 1-2 available at 
http://www.justice.gov/opa/pr/2013/April/13-at-452.html. 



12 

 

treatment of these mergers stands in contrast to the DOJ and FTC’s frequent 

practice of defining narrower submarkets for certain products, which would likely 

have resulted in a less significant remedy in Modelo.28 

AT&T/T-Mobile 

The DOJ’s challenge to the proposed merger of AT&T, Inc. (“AT&T”) 

and T-Mobile USA, Inc. (“T-Mobile”) reflected elements that would later appear 

in both AMR/US Airways in focusing on a subset of large providers that 

competed on a nationwide basis, and ABI/Modelo in applying a market definition 

that had been alluded to in earlier transactions but not with the same resultant 

effects.29 

In prior mergers involving mobile wireless communications services, 

regulators had come to define the geographic market as local, rather than 

national,30 finding that consumers chose providers of mobile wireless services 

where they live, work, and travel frequently.  They did not believe that customer 

preferences for nationwide plans or similarity in nationwide pricing indicated that 

the market was national.  Nor did they find distinct product markets for products 

offering nationwide service versus those offering local/regional service.31  At the 

same time, they at least acknowledged that “firms that can only provide 

local/regional plans may not play the same competitive role as firms offering 
                                                 

28 See, e.g., Nestle-Dreyer’s (FTC 2003) (involving the merger of two rivals in the sale of 
superpremium ice cream). 
29 See Second Amended Complaint, United States v. AT&T Inc., Docket No. 1:11-cv-01560-ESH 
(D.D.C. Sept. 30, 2011) [hereinafter AT&T/TMO Complaint], ¶¶ [xx]. 
30 See, e.g., Complaint, United States v. AT&T Inc., Civ. No. 1:09-cv-01932-JDB, at ¶ 15 (D.D.C. 
filed Oct. 13, 2009) (DOJ concluded that mobile services are offered in “numerous local 
geographic markets,” given that, among other considerations, customers generally choose among 
providers that market services “where they live, work, and travel on a regular basis” and “[t]he 
number and identity of . . . providers varies among geographic areas”).  See also 
Verizon/ALLTEL Order, 23 FCC Rcd at 17471 ¶ 49; Memorandum Opinion and Order, 
Applications Nextel Communc’ns, Inc. and Sprint Corporation for Consent to Transfer Control of 
Licenses and Authorizations, 20 FCC Rcd 13991-95 ¶¶ 57, 63-67 (2005) (“Sprint/Nextel Order”); 
Cingular/AT&T Wireless Order at 21567-69 ¶¶ 104-112.   
31 See, e.g., Cingular/AT&T Wireless Order at ¶ 80. 
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nationwide service plans,”32 and that pricing may be substantially similar 

nationwide, suggesting that nationwide providers looked to one another in pricing. 

In AT&T/T-Mobile, the DOJ shifted its identification of market 

participants and geography to nationwide.  In its complaint, the DOJ alleged that 

“AT&T and T-Mobile are two of only four mobile wireless providers with 

nationwide networks and a variety of competitive attributes associated with that 

national scale and presence.”33  In defining the geographic market, the DOJ 

identified this shift, alleging that “[m]obile wireless telecommunications services 

are sold to consumers in local markets that are affected by nationwide competition 

among the dominant service providers.”34  Thus, while the DOJ examined 

competitive conditions in local Cellular Market Areas (“CMAs”), the focus was 

clearly on the Big Four (AT&T, T-Mobile, Sprint, and Verizon Wireless), which 

“utilize networks that cover the vast majority of the U.S. population, advertise 

nationally, have nationally recognized brands, and offering pricing, plans, and 

devices that are available nationwide.”35  In so doing, the DOJ was able to limit 

the market participants to the “Big Four” and point to a more significant 

concentration in the national market.36  As with AMR/US Airways and 

ABI/Modelo, the DOJ was also able to use party documents to support the 

position that AT&T and T-Mobile were most focused on competition from the 

other national providers, and T-Mobile played an important disruptive role in the 

marketplace.  

 

 

                                                 

32 Id. 
33 AT&T/TMO Complaint ¶ 2. 
34 Id. ¶ 14 (emphasis supplied). 
35 Id. ¶¶ 17-18. 
36 Compare id. ¶ 23 with id. ¶ 24. 
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II. Historical Examples of a “Paradigm Shift” 

There have been several examples historically of a shifting paradigm in 

market definition.  Below we analyze two notable cases in an effort to identify 

risk factors that may presage paradigm shifts going forward. 

Staples/Office Depot 

In what has become one of the classic cases of the importance of market 

definition in antitrust analysis, the FTC engineered a major shift in defining the 

market for office supplies to challenge Staples’ bid to buy Office Depot in 1997. 

The defendants had argued that the relevant market was the sale of consumable 

office supplies, of which the combined entity would have a percentage market 

share in the single digits.37  Indeed, many observers at the time probably would 

have approached the market in this way.  In a nod to this traditional approach, the 

D.C. district judge, from whom the FTC sought an injunction against the merger, 

“acknowledged that there is, in fact, a broad market encompassing the sale of 

consumable office supplies by all sellers of such supplies.”38 But deploying 

powerful documentary evidence from the parties themselves showing that the 

parties mainly set prices in local geographic areas against one another, regardless 

of the presence of a nearby retailer like Wal-Mart, the FTC proceeded to limit the 

relevant market to sales of certain office supplies through office superstores. The 

district court observed the momentous shift represented by the agency’s approach, 

recognizing that “it is difficult to overcome the first blush or initial gut reaction of 

many people to the definition of the relevant product market as the sale of 

consumable office supplies through office supply superstores.”39  But the court 

agreed with the FTC, which proffered advertisements showing that customers 

living in cities with only one office supply superstore paid significantly higher 

                                                 

37 FTC v. Staples, 970 F. Supp. 1066, 1075 (D.D.C. 1997). 
38 Id. 
39 Id. 
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prices than customers in cities with two or more superstores offering identical 

products.  Facing this new market definition, the parties’ proposed transaction 

transformed into a 3-to-2 merger: Staples, the largest office supply superstore, 

was trying to acquire its biggest competitor in the submarket of office supply 

superstores.  The FTC successfully obtained a preliminary injunction and the 

parties subsequently abandoned the deal.   

Of course, we now know that the story did not end there.  Sixteen years 

later, in light of changed circumstances, it appears the agency has expanded the 

relevant market, this time in favor of the parties.  On Nov. 1, 2013, the FTC ended 

a seven-month investigation and allowed Office Depot and Office Max to merge 

without conditions.  The parties and commentators argued that the Internet had 

disrupted the market.  The FTC agreed, explicitly stating that the market had 

changed and that customers now looked beyond office supply superstores to big 

box retailers such as Wal-Mart and, more importantly, to Internet retailers such as 

Amazon when deciding where to buy office supplies.  Based on the old market 

definition, the parties’ market shares would have been prohibitive; but those 

shares would not have reflected their current competitive positions, which have 

been trending downward on underperforming bricks-and-mortar stores.  This stark 

contrast to the 1997 outcome illustrates the importance of shifts in market 

definition—whether brought about by technological change or other changes in 

competitive dynamics, or—in determining whether is challenged or gets through 

without conditions.  Often, the parties’ documents will reflect these changed 

circumstances.   

Factual shifts can occur in even shorter amounts of time.  In 2011, 

European and U.S. stock exchange giants Deutsche Börse and NYSE agreed to 

merge.  The DOJ investigated the merger and ultimately approved it subject to 

conditions.  In its complaint, the DOJ defined the market for “displayed equities 

trading services” that included only public displayed stock exchanges (NYSE, 

NASDAQ, and recent entrants BATS and Direct Edge) but specifically excluded 

off-exchange trading such as dark pools, which made up 30-35% of equities 
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trading volume.  This definition was somewhat surprising given the rapid rise of 

dark pools and other off-exchange trading venues that had proliferated 

dramatically over the past decade.  The DOJ’s concern was that traders would be 

forced to pay more to trade and would be stuck with only four options.  Two years 

later, the third and fourth largest stock exchanges BATS and Direct Edge agreed 

to merge.  Had the DOJ applied the earlier market definition in NYSE, the parties 

would have been confronted with resistance to a 4-3 merger.  Instead, the DOJ did 

not issue a second request and granted early termination for the merger.  Although 

the DOJ did not provide insight into its decision, it appears to have accepted that 

the nature of the equities trading market had changed due to recent technological 

advances.  Accordingly, the DOJ was able to adapt its prior analysis and appears 

to have agreed that the market included many more players besides NYSE and 

NASDAQ, and as a result, a merged BATS-Direct Edge could not raise prices on 

traders without losing significant market share to off-exchange platforms.   

This makes it clear that the U.S. antitrust authorities remain receptive to 

examining the full facts and if the industry evolution shows that in fact the market 

has expanded in terms of the number of competitors, they are willing to 

acknowledge that conclusion even if it means taking a position that is different 

from a prior recent precedent. 

Rite Aid/Revco 

The second historical example of a shift in market definition involved a 

different approach to the locus of competition.  When the two biggest drug 

retailers in the U.S., Rite Aid Corp. and Revco D.S., Inc., sought to merge and 

faced FTC review in 1996, practitioners, based on the established approach, may 

have looked upon the relevant market as that of consumers walking into 

pharmacies in their local areas and paying out of pocket for prescription drugs. In 

the geographic areas where the combined market share of the merging parties 

would be high, the parties might have been counseled to prepare to divest some 

stores in discrete locations.  
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Instead, the FTC defined another relevant market that would be the locus 

of anticompetitive concern and ultimately jeopardize the deal. In addition to the 

pharmacy chains’ market for retail sales to cash-paying customers, the FTC 

described the chains’ competition in the increasingly important market for 

participation in benefit provider networks covered by group health insurance 

plans offered by third-party payors, such as employers. Recognizing the trend in 

how customers increasingly bought and paid for prescription drugs, the FTC 

perceived that a significant chunk of pharmacies’ sales to retail customers were 

paid for by pharmacy benefits covered by such group plans.40  As the country’s 

two top drugstore chains with extensive coverage across local areas, Rite Aid and 

Revco competed closely to be included in employer health plans’ pharmacy 

benefit networks. Because plan enrollees would generally need access to one of 

the two chains, the combined entity would have significant bargaining power vis-

à-vis the group plans, which paid dispensing fees to chains to obtain participation 

in provider networks.41  In seeking to block the deal, the FTC alleged that the 

proposed merger is “the first drug store merger where the focus has been on 

anticompetitive price increases to the growing numbers of employees covered by 

these pharmacy benefit plans, rather than exclusively focusing on the cash paying 

customer.”42  

For the first time, the agency’s concern was not only with the local 

geographic markets—15 metropolitan areas in which the combined market share 

from the merger would be over 35% of retail pharmacies43 —in which the two 

pharmacy chains competed for walk-in customers, but with the combined entity’s 
                                                 

40 FTC, “FTC Will Seek to Block Rite Aid/Revco Merger” (Apr. 17, 1996), available at 
http://www.ftc.gov/opa/1996/04/riterevc.shtm. 
41 DOJ & FTC, “Commentary on the Horizontal Merger Guidelines” (Mar. 2006), available at 
http://www.justice.gov/atr/public/guidelines/215247.htm. 
42 FTC, “FTC Will Seek to Block Rite Aid/Revco Merger” (Apr. 17, 1996), available at 
http://www.ftc.gov/opa/1996/04/riterevc.shtm. 
43 DOJ & FTC, “Commentary on the Horizontal Merger Guidelines” (Mar. 2006), available at 
http://www.justice.gov/atr/public/guidelines/215247.htm [hereinafter Merger Guidelines 
Commentary]. 
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purchasing power vis-à-vis large employer group plans on account of such 

entity’s extensive network. Rite Aid proposed to divest 340 stores to decrease its 

market share in certain geographic markets and the FTC reportedly requested Rite 

Aid to divest about twice that number.  Not reaching a settlement, the FTC issued 

a statement saying it would seek a preliminary injunction of the merger, and one 

week later, the parties abandoned the $1.8 billion deal.44 

In their commentary on the Horizontal Merger Guidelines of 2006, the 

DOJ and FTC noted that two years before the Rite Aid/Revco challenge, the FTC 

had applied a similar market definition framework—(1) out-of-pocket customers 

and (2) third-party payors like health insurance plans and pharmacy benefit 

managers—to the Thrifty/PayLess proposed merger. The agency found 

anticompetitive effects in the retail customer market required divestitures in some 

geographic areas, but did not find anything of concern with the impact of the 

proposed combination of the two drugstores in the third-party payor market.  In 

hindsight, that deal was the harbinger for the Rite Aid/Revco challenge. The 

growing trend in how consumers actually paid for the relevant product, and the 

shift in the locus of retail transactions, had emerged, the FTC had begun to 

recognize such, and both presaged the agency’s novel challenge in Rite 

Aid/Revco in 1996. 

III. Risk Factors That May Presage a Paradigm Shift 

In light of the historical examples of a paradigm shift in market definition 

noted above, along with the recent trends in merger enforcement, we can perhaps 

begin to divine some risk factors that may presage a shift in market definition 

(product, geographic, or participants) in future cases. 

 

                                                 

44 Alec Matthew Klein, “Rite Aid ends lengthy battle to buy Revco FTC is accused of playing 
politics to thwart the deal” (Apr. 25, 1996), available at http://articles.baltimoresun.com/1996-04-
25/business/1996116060_1_rite-aid-merger-drugstore-chains. 
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a. Significant consolidation in the industry 

Many of the industries involved above had seen significant consolidation 

prior to the deal at issue.  On the one hand, this may provide substantial precedent 

in favor of defining the market in a predictable way.  On the other hand, where 

such consolidation was beginning to have an effect on competition in the market, 

such as in the airline industry, it may present greater risk that antitrust authorities 

may shift the market definition to challenge the deal.   

b. Market with indicia of coordinated pricing 

Similarly, evidence of coordinated pricing among a subset of competitors 

can permit antitrust authorities to limit the relevant market participants to that 

subset.  Antitrust authorities have focused recently on the disruptive effects that a 

target may have had on such price coordination.  For example, Modelo only had 

7% of the national beer market, but it was alleged to have a much larger influence 

because it disrupted ABI’s ability to coordinate pricing with MillerCoors.  

Similarly, US Airways’ Advantage Fares allegedly threatened coordinated pricing 

on non-stop versus connecting routes.  And in AT&T/T-Mobile, the DOJ argued 

that T-Mobile was a “challenger brand.”45  

c. Recent examples of market definition that may be more 

pronounced in the proposed deal 

Further, prior reviews by the agencies may offer clues of an emerging 

market definition, particularly as competitive dynamics change in the industry.  

There are several examples in which the agencies’ prior review of deals alluded to 

an alternate, secondary approach to the market, even if the deal at issue did not 

raise enough anticompetitive concerns under that novel approach for it to be 

brought to the foreground or to jeopardize the deal.  Predecessor transactions to 

Rite Aid/Revco, ABI/Modelo, and AT&T/T-Mobile offer relevant examples of 

                                                 

45 AT&T/TMO Complaint ¶ 3. 
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how these nascent definitions of the market proved particularly relevant in later 

deals. 

d. Technological shift in the marketplace 

While a shift in competitive dynamics may elicit an unfavorable shift in 

market definition, the reverse can happen as well, increasingly with the advent of 

disruptive technology.  A technological shift, such as the rise of the Internet, 

resulted in the recent approval of Office Depot/Office Max, and technological 

advances expanded the market antitrust authorities considered in BATS/Direct 

Edge.  Accordingly, static market shares of the parties based on an old market 

definition may not adequately reflect the declining competitive position of the 

parties. 

e. How the parties view competition and relevant competitors 

Critically, in our view, the antitrust authorities are relying more and more 

on internal documents and statements to support their definition of the relevant 

market(s) and the possibility of anticompetitive harm.  Thus, if the parties’ 

internal documents imply a view of the market that contrasts with agencies’ 

previously established approaches to, or the traditional views of, the relevant 

market, this may raise a red flag.  See ABI/Modelo and AMR/US Airways. 

In all, a couple of lessons for practitioners emerge.  In approaching a 

proposed transaction, counsel should not necessarily start by telling the parties 

how the agency generally views the market or how the agency has viewed the 

market in the past and is likely to view the market this time around.  The initial 

question should be to ask the parties how they themselves view the market and 

who their competitors are.  While antitrust authorities approach market definition 

in their own way, often it will correspond – at least in part – with how the parties 

think about the market and the relevant market participants.   
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NIELSEN’S ACQUISITION OF ARBITRON – FTC REMEDIES ARE A FAULTY 
FIX 

 Sally Hubbard1 

On September 20, 2013 the FTC announced its clearance of Nielsen’s 

acquisition of Arbitron for $1.26 billion, subject to a consent agreement 

containing complex conditions that require monitoring for eight years.2  The vote 

was 2-1, with Commissioner Maureen Ohlhausen recused and Commissioner 

Joshua Wright dissenting.  The Commission concluded, “We believe Nielsen’s 

acquisition of Arbitron is likely to deprive media companies and advertisers of the 

benefits of competition between two firms that are currently developing, and are 

most likely to be effective suppliers of, syndicated cross-platform audience 

measurement services.” 3 

The remedies the FTC imposed, however, do not adequately replace the 

competition lost by virtue of the acquisition.  They create ongoing dependence 

and entanglements between horizontal competitors, straying from the disfavor the 

FTC and Antitrust Division ordinarily have for behavioral remedies to address 

horizontal concerns.  Indeed, FTC Bureau of Competition Director Deborah 

Feinstein reiterated this enforcement principle in an interview4 with The Capitol 

Forum only two days before the FTC announced the Nielsen/Arbitron consent 

agreement.   

                                                 
1 Sally Hubbard is a senior antitrust correspondent for The Capitol Forum, a subscription news 
service that provides in-depth competition coverage and analysis.  Prior to joining The Capitol 
Forum, Ms. Hubbard was an Assistant Attorney General at the Antitrust Bureau of the New York 
State Attorney General’s Office.   
2 Press Release, Fed. Trade Comm’n, FTC Puts Conditions on Nielsen’s Proposed $1.6 Billion 
Acquisition of Arbitron (Sep. 20, 2013), available at http://www.ftc.gov/opa/2013/09/nielsen.shtm 
3 Statement of Federal Trade Commission, In the Matter of Nielsen Holdings N.V. and Arbitron 
Inc., File No. 131-0058 (Sep. 20, 2013). 
4 Interview of FTC Director of Bureau of Competition, Deborah Feinstein, (September 18, 2013), 
recording available at 
https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%2
9.mp3 

https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%29.mp3
https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%29.mp3
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Commissioner Wright wrote a dissenting statement,5 not because he 

believed the remedies do not solve the likely harms, but rather because he did not 

think the FTC should have intervened at all.  In concluding the acquisition’s 

anticompetitive effects were too speculative, Commissioner Wright 

underestimated actual present competition between the parties, the importance of 

the cross-platform audience measurement market, and the harm of eliminating 

competition in the market’s critical early stages.    

I. The Merging Parties 

Nielsen’s audience ratings are the benchmark or “currency” used by 

advertisers and ad agencies to base buying decisions in the $65 billion TV ad 

market.  Arbitron ratings similarly are the currency for radio advertising.  Both 

companies have maintained de facto monopoly power in their traditional domains 

for decades despite widespread industry complaints about their accuracy, prices, 

and technology.6  As an example, Colleen Fahey Rush, EVP & Chief Research 

Office for Viacom Media Networks, criticized Nielsen’s slow rate of innovation 

at the April 18, 2013 Center for Innovative Media Measurement (CIMM) Cross-

Platform Summit: “The current TV measurement requires each household 

member to push a button on a separate remote control. It’s the same technology 

that was rolled out over 25 years ago. 25 years, that’s a generation. Technology 

and consumers have evolved significantly since then, and measurement simply 

has not kept up.”7 

 

 

                                                 
5 Dissenting Statement of Commissioner Joshua D. Wright, In the Matter of Nielsen Holdings N.V. 
and Arbitron Inc., File No. 131-0058 (Sep. 20, 2013). 
6 See Karen Buzzard, Tracking the Audience: The Ratings Industry from Analog to Digital (2012). 
7 See Colleen Fahey Rush’s speech at the CIMM Cross-Platform Summit, available at 
http://www.youtube.com/watch?v=RBrBuwCFUuU&feature=youtu.be 
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II. Cross-Platform Audience Measurement is the Most Pressing Need for the 

Media and Advertising Industries. 

Consumers’ media habits are in a period of dramatic change.  Consumers 

are now multi-tasking, consuming media however they want and wherever they 

are.  Consequently, the media and advertising industries are urgently calling for 

improved audience measurement across platforms:  “The need for cross-platform 

measurement solutions on how consumers are using multiple screens is the most 

crucial issue facing our industry today, whether you’re an agency, or a marketer, 

or a content creator, or a researcher,” said Fahey Rush.8  Similarly, at the 

Advertising Research Foundation Re:Think Conference on March 17-20, 2013, 

industry experts like Artie Bulgrin, head researcher at ESPN, repeatedly referred 

to “the new normal” as a world in which consumers are “constantly connected.”  

Cross-platform ratings, though currently in their infancy, are poised to become 

perhaps the most important method of audience measurement for major 

broadcasters and advertisers. 

III. Nielsen and Arbitron Were Top Competitors in Cross-Platform Audience 

Measurement Before the Acquisition. 

In response to these drastic changes in media consumption, both Nielsen 

and Arbitron have been developing cross-platform measurement services in recent 

years.  Describing its cross-platform services, Arbitron explains, “The Arbitron 

PPM system uses a panel of consumers who carry a PPM device. It resembles a 

cell phone and continuously and automatically captures a panelist’s exposure to 

audio-based media—radio, television, online video, cinema and commercials—no 

matter where that exposure occurs.  The PPM device is mobile, just like the 

consumer, allowing Arbitron to gather cross-platform media exposure in a way 

that no other media research company has been able to before.”9 

                                                 
8 Id. 
9 Welcome to Arbitron Cross-Platform Services, available at 
http://www.arbitron.com/crossplatform/ 
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In addition to its solo efforts, Arbitron has collaborated with Nielsen’s top 

online measurement competitor, comScore, on a cross-platform measurement 

solution entitled “Project Blueprint,” with ESPN as its first client.  At the 

Advertising Research Foundation 8.0 Measuring the Unmeasured conference on 

June 12, 2013, Bulgrin presented Project Blueprint as a service ready for market 

to additional clients.10  He announced, “I believe that Blueprint can certainly meet 

the needs of the industry on an ongoing basis providing scalable cross platform 

measurement solutions,” and added, “please contact your comScore or Arbitron 

representative for more details.” 

In 2011, Arbitron reported $3.2 million in revenue from cross-

platform/mobile.11  Though a comparatively small amount, Arbitron’s cross-

platform revenues had doubled from the previous year.  Moreover, Arbitron’s 

2011 10-K includes as a leading strategic objective “expanding our other media 

and cross platform services to a broader range of customers and media, including 

broadcast television, cable, out-of-home media, satellite radio and television, 

Internet, mobile, place-based and other media.”12 

To further buttress its cross-platform capabilities, Arbitron acquired 

mobile-based technology designed for cross-media measurement by purchasing 

Integrated Media Measurement, Inc. (“IMMI”) in 2010.13  The technology 

measures out-of-home, time-shifted, and on-demand viewing, radio, DVDs, CDs, 

movies, concert, sporting events, game, and mobile videos.   

                                                 
10 Presentation at the Advertising Research Foundation 8.0 Measuring the Unmeasured 
Conference (June 12, 2013), available at http://thearf-org-aux-
assets.s3.amazonaws.com/am8/presentations/sessions/monday/A%20Path%20to%20a%20Multipl
atform%20Solution.pdf 
11 David Goetzl, Arbitron’s Cross-Platform, Mobile Revenues Rise, Media Daily News (Feb. 25, 
2013), available at http://www.mediapost.com/publications/article/194321/ 
12 Arbitron Inc., Annual Report (Form 10-k) at 7 (Feb. 24, 2011). 
13 Erik Sass, Arbitron Acquires IMMI, Unveils Next-Gen PPM Device, Media Daily News (June 
21, 2010), available at http://www.mediapost.com/publications/article/130620/arbitron-acquires-
immi-unveils-next-gen-ppm-devic.html#axzz2Jx0uE3eK 
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Simultaneously with Arbitron’s cross-platform ratings efforts, Nielsen 

developed and launched its Cross-Platform Campaign Ratings Product or “XCR.”  

In a September 2012 press release announcing XCR, Steve Hasker, President of 

Global Media Products and Advertiser Solutions, stated, “Nielsen Cross-Platform 

Campaign Ratings is an exciting step in helping advertisers, agencies and 

publishers further understand the impact of their campaigns, wherever they run – 

across platforms and markets around the world.”14  In its 2011 10-K, Nielsen 

further explained: “In the United States, we are already utilizing a single-source 

TV and PC panel to deliver cross-platform insights to clients.”15 

Moreover, at the CIMM Cross-Platform Summit, Hasker stated that many 

of the 800 brands working with Nielsen’s Online Campaign Ratings are also 

currently working with Nielsen’s Cross-Platform Campaign Ratings.  In sum, 

both Nielsen and Arbitron were marketing their cross-platform ratings products 

and attracting clients pre-acquisition.   

IV. Project Blueprint.   

Understanding the details of Project Blueprint, Arbitron’s innovative 

collaboration with comScore, sheds light on Arbitron’s unique capabilities for 

measuring across platforms and the likely competitive effects of Nielsen acquiring 

those capabilities.  Glenn Enoch, VP of Integrative Media Research for ESPN, 

called the collaboration “the first ever 5-platform initiative covering TV, radio, 

PC, smartphones and tablets.”   

Arbitron’s Project Blueprint product  measures not only radio but also TV, 

including out-of-home TV.  Arbitron’s PPM data adds demographics to data 

                                                 
14 Press Release, Nielsen, Delivering True Multi-Screen Ad Measurement, Nielsen Brings New 
Solution to Market (Sep. 30, 2012), available at http://www.nielsen.com/us/en/press-
room/2012/delivering-true-multi-screen-ad-measurement.html 
15 Nielsen Holdings N.V., Annual Report (Form 10-K) at 7 (Feb. 22, 2012). 
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comScore gathers through TV set top boxes.16  Set top box (STB) data indicates 

when satellite or digital cable subscribers change channels or turn the TV on or 

off and can be analyzed down to the second.  Benefits of using STB data to 

measure TV over Nielsen’s methods include: (1) a  sample size much larger than 

Nielsen’s 28,000 household national panel; (2) the passive nature of the 

measurement, which does not require consumers to actively press a button at 

regular intervals and; (3) the granularity of the data.  But STB data companies 

have not succeeded in challenging Nielsen’s TV ratings monopoly, largely 

because their data lacks the demographic information advertisers require.  

Although researchers know the demographic composition of every STB 

household, STB data does not identify which member of the household is viewing 

a particular TV program.   

Arbitron’s person-based PPM panels solve this problem in the Project 

Blueprint collaboration because they “give a face” to comScore’s data.  Project 

Blueprint combines TV data from 70,000 Arbitron PPM panelists and 4.5 million 

STB homes. The PPM sample provides the demographic profile of viewers of 

every TV network and show.  Based on the PPM data, Project Blueprint uses an 

attribution model that predicts the likelihood of members of each STB household 

watching a particular TV program.  

Project Blueprint also uses a calibration panel, which is a 2,000-person 

PPM panel whose media consumption is tracked across five platforms. The 

calibration panel provides nationally representative normative behaviors across 

the five platforms and is combined with comScore’s data to avoid double and 

triple counting users who consume the same media on different platforms. 

                                                 
16 Presentation at the Advertising Research Foundation 8.0 Measuring the Unmeasured 
Conference (June 12, 2013), available at http://thearf-org-aux-
assets.s3.amazonaws.com/am8/presentations/sessions/monday/A%20Path%20to%20a%20Multipl
atform%20Solution.pdf 
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Arbitron and comScore built Project Blueprint not solely for ESPN’s use, 

but rather to provide a continuous measurement solution for industry adoption.  

Bulgrin explained that the goal of Project Blueprint is “to move cross-platform 

measurement from custom project to standard practice.”  The project provides the 

scale and granularity to meet the needs of the industry “365 days a year,” 

explained Enoch.17 

V. The Commission Determined the Acquisition is Likely to Have 

Anticompetitive Effects. 

Recognizing the growing horizontal competition in cross-platform 

measurement between Nielsen and Arbitron in cross-platform audience 

measurement, the FTC’s Analysis to Aid Public Comment summarizes the deal’s 

likely competitive effects as follows: 

“Nielsen and Arbitron are the best-positioned firms to develop (or partner 

with others to develop) a national syndicated cross-platform audience 

measurement service because of their existing audience measurement panels and 

proven audience measurement technology assets.…Only Nielsen and Arbitron 

maintain large, representative panels capable of measuring television with the 

required individual-level demographics.” 18 

 The Analysis also explains why competitive entry is unlikely to counter 

the acquisition’s likely anticompetitive effects: “Other firms working to develop 

cross-platform audience measurement services are not as well positioned to 

compete with Nielsen and Arbitron to develop a national syndicated cross-

platform audience measurement service because they lack the representative 

panels, existing audience measurement technology assets of the quality and 

character of Nielsen’s and Arbitron’s, and strong brands in audience 

                                                 
17 Id. 
18 Federal Trade Comm’n Analysis of Agreement Containing Consent Order to Aid Public 
Comment, In the Matter of Nielsen Holdings N.V. and Arbitron Inc., File No. 131-0058 at 2 (Sep. 
20, 2013). 
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measurement.”19  Because of the market’s high entry barriers, the Commission 

concludes, “Sufficient and timely entry or expansion into the market for national 

syndicated cross-platform audience measurement services is unlikely to deter or 

counteract the anticompetitive effects of the proposed acquisition.”20 

Indeed, the extraordinary high cost of establishing and maintaining 

demographic panels, combined with the time that it takes to grow a panel to 

adequate scale and get Media Ratings Council accreditation of the panel, are 

significant entry barriers for providing TV or cross-platform ratings.  Nielsen and 

Arbitron underwrite their cross-platform panels with monopoly revenue from 

radio and TV ratings, making it difficult for others to create competitive panels 

solely for cross-platform measurement.  

Finally, the Commission details the consequent harm that the merger 

would cause: “The elimination of future competition between Nielsen and 

Arbitron would likely cause U.S. customers to pay higher prices for national 

syndicated cross-platform audience measurement services and result in less 

innovation for cross platform measurement services.”21 

VI. The Remedies Imposed.  

The consent agreement requires Nielsen to divest the LinkMeter 

technology to an “Acquirer,” and to license the PPM technology, the encoding 

technology, and the TV, radio, and calibration panel data to an Acquirer for a 

period of eight years.22  ComScore subsequently negotiated an agreement with 

Nielsen to be the Acquirer under the decree, which was likely the FTC’s intent in 

crafting the consent agreement. 

                                                 
19 Id. 
20 Id. at 3. 
21 Id. 
22 Agreement Containing Consent Order, In the Matter of Nielsen Holdings N.V. and Arbitron 
Inc., File No. 131-0058 (Sep. 20, 2013). 
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The LinkMeter is merely a device to connect PPM panelists to comScore 

data. Project Blueprint uses it only for the 2,000-person calibration panel it tracks 

across all five platforms with the PPM, and not for the 70,000-person PPM panel 

that provides the TV demographics and radio data.  The LinkMeter, created for 

Project Blueprint in a short time period, does not pose the same entry barriers as 

Nielsen’s control of the patented and accredited PPM technology and the cutting 

edge IMMI technology.  Its divestiture is comparatively inconsequential, and does 

not transform a predominantly behavioral remedy into a structural one. 

Among other terms, the consent agreement also includes provisions 

allowing comScore to potentially hire key Arbitron employees and to expand the 

data Nielsen collects at comScore’s cost. The consent appoints a monitor and a 

divestiture trustee to oversee the complex remedial scheme.   

VII. The Remedies Imposed Do Not Create an Independent Viable Competitor to 

Replace the Competition Lost By the Acquisition. 

In her interview with The Capitol Forum, FTC Competition Bureau 

Director Deborah Feinstein stated: “We look pretty carefully at any ongoing 

interactions between and entanglements between the merged firm and the 

divestiture buyer. We tend not to like those.”23  Feinstein also noted that she could 

not think of a recent consent decree where there is an “ongoing long term 

relationship between the parties,” and added that she does not know why she 

would “want to change what’s been the longstanding practice of the agency... to 

strongly prefer structural remedies in the case of horizontal mergers.” 

Feinstein further noted, “We prefer divestitures and structural remedies 

and accept licenses only when we feel quite comfortable that it will actually 

create an independent viable effective competitor to replace the competition that 

                                                 
23 Interview of FTC Director of Bureau of Competition, Deborah Feinstein, (September 18, 2013), 
recording available at 
https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%2
9.mp3 

https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%29.mp3
https://www.dropbox.com/s/2888jo045bl1zkn/Feinstein%20Interview%20Recording%20%283%29.mp3
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was lost.  And that’s a fact-specific inquiry that looks not only at the assets being 

divested or the technology being licensed but also who the buyer is.”  In 

discussing the licensing remedy the FTC imposed in the Honeywell/Intermec 

merger, Feinstein maintained that the licensee’s ability to operate independently 

meant the remedy was structural, not behavioral. The remedy provided for a 

“clean break from the merged firm,” she explained. 

In Nielsen/Arbitron, however, the remedies imposed are primarily 

behavioral and make comScore reliant on its fiercest rival, Nielsen.  The remedies 

do not allow comScore to operate independently, an important requirement set 

forth by Feinstein.  For example, comScore must now rely on Nielsen to 

accurately collect the data needed as an input to comScore’s measurement 

product.  In order to preserve the competition lost, such data collection must not 

be limited to ESPN viewing data but must extend to other networks as well.  The 

decree recognizes this, providing for expansion of the data collected.  But such 

expansion runs counter to Nielsen’s business incentives, and Nielsen could rely 

on its existing TV viewing data while giving lackluster effort to gathering PPM 

TV data. 

Second, ensuring Nielsen will earnestly collaborate in rolling out Project 

Blueprint to additional networks will be highly difficult. Project Blueprint has 

been highly collaborative, and such collaboration likely will be needed to 

continue to develop the methodology for additional networks beyond ESPN and 

for syndication.  At the Advertising Research Foundation 8.0 Conference, ESPN’s 

Artie Bulgrin emphasized how impressed he had been “with the collaborative 

effort of both companies to get this done.”  

Third, comScore will depend on Nielsen to deliver it data with the correct 

level of granularity, at the proper time, and for a reasonable cost.  The consent 

agreement endeavors to specify some of these terms, but the requirements likely 

will change as the product evolves.  The malleability of such a licensing remedy, 

and the difficulty of enforcing it, demonstrates why behavioral remedies are 
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disfavored in horizontal mergers.  Despite the appointment of a monitor, Nielsen 

likely could still manipulate the remedies to appear to be complying, while subtly 

working to comScore’s detriment.  As the DOJ’s Remedy Guidelines explain, 

“Remedial provisions that are too vague to be enforced, or that can easily be 

misconstrued or evaded, fall short of their intended purpose and may leave the 

competitive harm unchecked.”24 

In addition to the FTC straying from its enforcement principle of avoiding 

dependence and entanglements between horizontal competitors, the FTC also 

imposed remedies that likely do not replace the competition lost by virtue of the 

acquisition.  ComScore likely will have difficulty truly competing against Nielsen 

and winning customers given the following: 

• Nielsen now controls the currency used for buying and selling advertising on 

both TV and radio;   

• comScore cannot distinguish itself from Nielsen as having the technical 

capability to follow consumers across platforms using the PPM technology 

because Nielsen, which previously lacked such technical capability, now 

owns the PPM; 

• Nielsen generates the data comScore relies upon; 

• Most improvements to the technology or data comScore uses likely will also 

improve Nielsen’s product (e.g. expansions of the PPM Panel data); 

• Nielsen likely can charge licensing costs that makes it difficult for comScore 

to undercut Nielsen on price;  

• Nielsen likely can also raise comScore’s costs through the “Direct Cost” 

provisions in the decree that allocate expenses to comScore (e.g. for 

maintaining or expanding the Arbitron Calibration Panel, for providing the 

PPM data, and for expanding the PPM panel); and  

• Nielsen can make price competition difficult by bundling its cross-platform 

ratings product with its TV and radio monopoly products, in addition to its 
                                                 
24 U.S. Dep’t of Justice Antitrust Div., Antitrust Division Policy Guide to Merger Remedies, § II.B 
(June 2011), available at http://www.justice.gov/atr/public/guidelines/272350.pdf 
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online ratings products. 

Additionally, the consent decree does not create a new competitor that will 

replace Arbitron as a potential collaborator with third parties that threaten  

Nielsen’s TV ratings monopoly, like STB companies Rentrak, Tivo, and Kantar.  

Arbitron would have become a bigger threat to Nielsen in TV ratings as media 

consumption continues to shift to multi-platform.  As mentioned, Arbitron’s 

nationally representative persons-based PPM data can “put a face on” Nielsen 

competitors’ set top box data for TV audience measurement.  Such a collaboration 

with Rentrak was rumored before the acquisition.25  Hence, the loss of Arbitron’s 

availability as a collaborator with other Nielsen competitors for not only cross-

platform but also TV measurement is a major anticompetitive consequence of the 

deal not remedied by the consent decree. 

VIII. Commissioner Wright’s Dissent.  

In its Complaint, the Commission defined the relevant market as “national 

syndicated cross-platform audience measurement services.”26 Wright’s dissent 

emphasized that neither Nielsen nor Arbitron had yet achieved syndication, and 

insisted the future market was too speculative.27  It is unclear, however, why the 

FTC defined the market as “syndicated.”  Syndication in this context means 

providing “all subscribers with the same universe of data, showing the relative 

                                                 
25 Jack Neff, FTC Request Puts Nielsen-Arbitron Merger on Ice, Advertising Age (March 8, 2013) 
available at http://adage.com/article/news/ftc-request-puts-nielsen-arbitron-merger-ice/240253/ 
(“Rentrak, which uses set-top box data to measure TV audiences, was also in talks with Arbitron 
over a cross-media measurement tie-up prior to the merger announcement.”  Also, “some industry 
executives, who spoke not for attribution, believe the combined companies could monopolize the 
still nascent market for cross-platform measurement that put TV, radio, digital, print, outdoor and 
other media on a common metric.”) 
26 FTC Complaint, In the Matter of Nielsen Holdings N.V. and Arbitron Inc., File No. 131-0058 ¶ 
7 (Sep. 20, 2013), available at 
http://www.ftc.gov/os/caselist/1310058/130920nielsenarbitroncmpt.pdf 
27 Dissenting Statement of Commissioner Joshua D. Wright, In the Matter of Nielsen Holdings 
N.V. and Arbitron Inc., File No. 131-0058 (Sep. 20, 2013). 

http://adage.com/article/news/ftc-request-puts-nielsen-arbitron-merger-ice/240253/
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national audiences for various programming and advertising.”28  Most likely the 

FTC intended to exclude other companies doing small, one-off custom projects 

from the relevant product market.  Without a doubt, the media and ad industries 

are demanding syndication.  Nielsen’s and Arbitron’s unique potential to achieve 

syndication does distinguish them from other companies doing one-off projects. 

However, defining the market as “syndicated” seems to ignore the market 

for cross-platform audience measurement that exists today.  Nielsen and Arbitron 

(together with comScore) are the only real contenders in this present cross-media 

measurement market, which is currently small but is expected to grow quickly 

and potentially become the most important of all media ratings markets.  Both 

companies currently market products and have customers in this market.  And 

they are the only two competitors that are working toward, and have the potential 

to achieve, syndication.  Wright thus ignores this real, current market for cross-

media measurement. 

Commissioner Wright’s analysis effectively counsels against ever 

interfering in emerging or nascent markets.  This is consistent with views he has 

expressed in the past.  For example, In “Dynamic Analysis and the Limits of 

Antitrust Institutions,”29 co-authored by Douglas Ginsburg, Wright notes, 

“antitrust institutions wisely refrain from making predictions about the 

evolutionary path or competitive significance of innovations or new products 

generally or in any particular relevant market.”   

Under Wright’s rationale, however, any company seeking to acquire its 

only competitor in a highly innovative new product or service can do so without 

antitrust scrutiny as long as it acts fast.  This ignores the great harm to 

competition caused when a competitor is eliminated at the outset, allowing the 
                                                 
28 FTC Complaint, In the Matter of Nielsen Holdings N.V. and Arbitron Inc., File No. 131-0058 ¶ 
10 (Sep. 20, 2013). 
29 Douglas H. Ginsburg & Joshua D. Wright, Dynamic Analysis and the Limits of Antitrust 
Institutions, Antitrust L.J. Vol 78, No. 1 (2012), available at http://ssrn.com/abstract=2084355  

 

http://ssrn.com/abstract=2084355
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acquirer to entrench itself as the market leader.  In audience ratings markets, the 

entry barriers are high and monopolies have been durable for decades.  The two-

sided nature of ratings market makes it difficult to topple the incumbent – 

advertisers will not rely on a ratings system until its media ratings are widespread, 

yet media companies will only subscribe to a ratings system relied upon by 

advertisers.  Promoting competition thus is perhaps most important before the 

market has developed and a firm has established a dominant position.  
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THE ZERO THRESHOLD CONTAGION – TOO LITTLE OF A GOOD THING 
IN PAN-AFRICAN MERGER CONTROL  

Andreas Stargard1 

Fittingly for this publication, international merger control poses a 

threshold problem.  One may call it the “zero-threshold contagion.”  On January 

14, 2013, it spread to the newest member of the growing number of worldwide 

merger-control regimes: the victim in this particular instance was COMESA2 – a 

multi-jurisdictional body with a vast geographic span across 19 eastern and 

southern African economies, home to a population 25% larger than that of the 

United States.   

Background 

With the inception of the COMESA Competition Commission’s (“CCC”) 

operations, certain corporate transactions “with a regional dimension” are now 

subject to mandatory merger notification.  Whether or not this notification 

requirement has a suspensory effect on the notified transaction3 is but one of the 

many ambiguities pervading the young merger regime, which applies a 

“substantially prevent or lessen competition” test, in addition to other, less-

common criteria for merger analysis.  A fair question arises: “What exactly are 

the rules?” 

Much of the commentary on the CCC’s emergence has been critical, 

mostly focused on the many ambiguities in the system, and occasionally going as 

                                                 

1 Andreas Stargard is a partner in the Brussels office of Paul Hastings. 
2 “Common Market for Eastern and Southern Africa,” of whose 19 members only a minority of 
jurisdictions currently have domestic antitrust laws (Egypt, Kenya, Malawi, Mauritius, Seychelles, 
Swaziland, Zambia and Zimbabwe).  Notably, COMESA excludes South Africa, by far the largest 
economy in the region, which has its own merger control regime. 
3 The COMESA Regulations do not clearly provide for a prohibition on closing prior to clearance, 
although the formal Notification Form (No. 12) contains language indicating suspensory effect.  
CCC’s staff has made informal comments at various conferences stating that the regime was not 
suspensory.  However, the last legislative word has not been spoken on the issue, or if it has, it 
remains ambiguous. 
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far as questioning the agency’s mandate, competence, and extraterritorial reach.  

This article lays out the objective underlying facts behind COMESA, which are 

often little understood. 

Having a merger-control regime – more broadly speaking, a competition 

law4 – in the region is neither surprising nor a sudden development.  The statute 

has been in existence for a decade, and the advent of the CCC merely represents 

the pinnacle of a rather long regional history that was to lead, quite predictably, to 

its implementation. 

To understand the impetus behind this final chapter in the gestation of 

supra-national antitrust law in Africa, it helps briefly to recall COMESA’s 

history.  Its goals were premised ab initio on economic progress in the region, 

having evolved from its precursor “Preferential Trade Area for Eastern and 

Southern Africa” (1981) into the COMESA of today (1994).  COMESA’s 

establishing Treaty, drafted two decades ago, left no doubt that competition law 

would become a key focus area for the organization.5  After all, one of 

COMESA’s primary stated goals is a “wider, harmonised and more competitive 

market.”6 

It is against this historical backdrop that the organization enacted its 

Competition Regulations and Rules in 2004.  Yet, a decade later, the Regulations 

remained empty legislative vessels, as there was no enforcement body to apply 

                                                 

4 This article focuses on the merger-control aspect not only because it is the Threshold’s topical 
focus.  COMESA’s broader antitrust rules (on abuse of dominance or cartel prohibition) are not 
yet fit subjects for comment, as they have simply not seen any application in practice as of this 
writing. 
5 See, e.g., COMESA Treaty Art. 55 (establishing a regional competition law framework and 
foreshadowing implementing Regulations); Art. 52 (prohibiting certain types of state aid, “which 
distorts or threatens to distort competition by favouring certain undertakings or the production of 
certain goods”); Art. 54 (anti-dumping); see also Arts. 76, 85, 86, 99, 106. 
6 See http://about.comesa.int/index.php?option=com_content&view=article&id=75&Itemid=106 
(emphasis added). 
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them.7  Elsewhere, I have called the phenomenon of the gap between existing 

antitrust legislation and its lack of enforcement the “missing policeman rubicon.”  

The COMESA competition regime finally crossed that river when the CCC, 

headquartered in Malawi, became operational in January of this year under the 

leadership of George Lipimile.  Its launch finally awakened the dormant antitrust 

statute and its merger-control regime. 

From tabula rasa to Established Enforcement – a Rocky Road without a 
Threshold 

Almost a year into the CCC’s existence, one may ask how the various 

pieces of the enforcement puzzle have come together?  Filling in the blank canvas 

on which Mr. Lipimile’s agency is building its administrative platform has not 

come without hiccups, as well as numerous pragmatic questions raised about how 

COMESA will achieve its stated mission.  First and foremost among these is the 

threshold question. 

As readers of this publication are keenly aware, when advising clients on 

the perennial question of “where must we file,” law firms commonly operate on 

the basis of a piece of coveted and fiercely guarded work product, created over 

the course of decades and regularly updated, in all likelihood, by a junior 

attorney: in short, a jurisdictional matrix showing key variables such as per-party 

deal-value or revenue thresholds, (disfavored) market-share tests, exceptional 

minority shareholding or control rules, and other unique characteristics of each of 

the ten dozen or so merger regimes currently in operation worldwide. 

It is a safe bet that the attorneys who had the misfortune of having to add 

the COMESA section to their firm’s matrix in early 2013 were scratching their 

heads at the (then virtually unexplained) language governing CCC merger 

enforcement.  Their first question was: What’s the revenue threshold?  Short 

answer: None. 
                                                 

7 See “Crossing the Competition Rubicon: Internationalising African Antitrust through 
COMESA,” Concurrences Law Journal, Vol. 3-2013, co-authored with John Oxenham.  
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The statute requires parties to have combined worldwide and regional 

aggregate revenues or assets, whichever is higher, of at least “COM$ Zero.”8  The 

CCC’s explanation for this de facto non-existent threshold has been that “different 

Member States are at different levels of economic development and hence a 

realistic threshold can only be determined after the Regulation has been tested on 

the market.  Therefore, the threshold shall be raised after a period of 

implementation of the Regulations.”9 

In addition to the threshold issue, it has also remained unhelpfully vague 

what it means for a business to “operate” within COMESA – e.g., are mere import 

sales sufficient?  How many of the parties to the transaction must be 

commercially active in the common market?  Does a COMESA notification 

discharge all filing obligations vis-à-vis member-state competition authorities, 

even those whose markets are primarily affected by a given transaction (i.e., is the 

CCC a true one-stop-shop)?  Are acquisitions of minority shareholdings out of 

scope?  How is the (seemingly unduly steep) filing fee actually calculated? 

In brief, the need for significant clarification was abundantly clear early 

on.  To its credit, the CCC did follow international best practices and released its 

explanatory Guidelines in draft form for public comment in April.  The 

Guidelines cover not only the procedural steps and substantive analysis applied by 

the agency, but also some of the uniquely regional topics, e.g., the “public interest 

criterion” under Article 26 of the Regulations – an additional analytical (most 

would say solely socio-political) criterion that goes far beyond orthodox antitrust 

principles, muddying the waters of pure merger-control assessment and arguably 

diluting outcome predictability to the point of a “black box.”  In response, 

commentators from across the globe (including the American Bar Association) 

provided their critical response during the summer, in the hopes of ensuring the 

                                                 

8 A so-called “COMESA dollar” is a monetary accounting unit pegged (since May 1997) to the 
U.S. dollar at a fixed 1-to-1 exchange rate. 
9 Draft Merger Assessment Guideline, §1.3. 
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young agency’s smooth evolution from blank slate to rational and proportionate 

merger enforcer. 

It is now – almost one year into the COMESA competition saga – ever 

more evident that significant confusion (and parties’ resulting aversion to filing) 

remains.  One piece of readily available empirical evidence demonstrating this 

fact is the lack of any meaningful number of merger notifications.  It is no secret 

that many private practitioners follow the rule that, in the absence of clarity and 

meaningful thresholds, COMESA simply constitutes “no-go territory” for 

merging firms.  Such advice has led not only to an instinctive discounting of 

COMESA’s relevancy, but also directly to the CCC’s subdued statistics: the 

agency has received only nine notifications in the first ten months of its existence.  

Compare this rate (which averages less than one per month) to the estimated 

number of filings received by another relatively young antitrust watchdog in a 

developing economy, the Indian Competition Commission (which has received 

more than 5 notifications per month). 

In short, the view persists among global competition counsel that parties 

can, in commercial practice, simply dispense with a CCC filing that would 

otherwise be technically required.  Weighing the risk of non-notification (“Is the 

CCC willing to bring an enforcement action for failure to notify?” – “Does it 

have adequate resources to sue?”) against the costs, burden and unpredictability 

of doing so has, in practice, often resulted in a decision not to notify. 

This attitude, in turn, revives the dilemma of the “missing policeman”: 

even if he is physically present, an enforcer who lacks authoritative presence will 

remain ineffectual – a danger that is only aggravated if the rules he is to apply are 

not clearly laid out. 

The lackluster statistics also raise the further question whether COMESA 

simply “bit off too much” on the merger-control front, especially when one 

considers its zero-dollar thresholds, small staff, fragmented supra-national 

infrastructure, and other factors that call into question its viability (e.g., 
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jurisdictional disputes with some of its member states).  In 2012, senior outside 

advisers had warned the CCC that – with a zero-dollar threshold and almost no 

nexus requirement – it was either going to be flooded with de minimis 

notifications or receive virtually none whatsoever, as parties would simply ignore 

the mandate.  Thus far, the latter has turned out to be the case. 

COM$0, No Nexus, and a Hefty Price Tag – Recipe for Disaster? 

The zero-threshold dilemma ranks perhaps as the most significant among 

the criticisms leveled at the CCC.  Yet, it does not stand alone in the confusing 

arsenal of statutory language that routinely perplexes counsel advising merging 

parties with commercial activities in the region. 

Lack of Clear Jurisdictional Nexus 

At present, a merger transaction10 is technically notifiable where only one 

of the parties operates within more than one member state of the common market.  

This sets the stage for perverse possibilities: a transaction with a target 

jurisdiction that, to this day, does not have a domestic antitrust law will 

nonetheless require a CCC notification with its attendant colossal filing fee.  

Worse, the same goes for the acquisition of a target that has no operations 

whatsoever within COMESA, but where the acquirer alone operates in two 

member states.  

A prime real-life example is the recent COMESA approval of Total’s 

acquisition of Shell’s Egyptian gas operations.11  Pursuant to the terms of the 

published decision – which is marred by the omission of crucial terms, thereby 

rendering a meaningful interpretation difficult – the CCC determined “that the 

                                                 

10 That is, the “direct or indirect acquisition or establishment of a controlling interest by one or 
more persons in the whole or part of the business of a competitor, supplier, customer or other 
person.”  Art. 23 COMESA Competition Regulations 
11 CCC Decision, Total Outre Mer S.A / Shell Marketing Egypt and Shell Compressed Natural 
Gas Egypt Company, October 18, 2013 (public version), available online at 
http://www.comesacompetition.org/images/Documents/MergerCases/order%20no.%203%20total
%20shell.pdf 
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transaction has a regional dimension in that both [sic!] the acquiring firm operate 

[sic!] in more than one COMESA Member State.”12  Is it both or just one?  The 

decision proceeds to identify only the states in which the acquirer is active and 

does not mention those in which the target has any cognizable operations.  In yet 

another notified transaction, only the acquiring party had operations in three 

member states, whereas the target was admittedly “only active in Nigeria, and has 

no operations in any of the COMESA Member States.”13 

In essence, under the present regime, even transactions with a de minimis 

nexus to the region are subject to notification – a rather blatant jurisdictional 

overreach when compared to international best practices, as enunciated for 

instance by the ICN in its Recommended Practices for Merger Notification 

Procedures or in the OECD’s counterpart guidance.  These provide for the 

generally accepted principle that the parties’ commercial activities on the relevant 

market must have a material nexus to the reviewing jurisdiction, i.e., the merger 

must be likely to cause an appreciable competitive effect within the territory of 

the reviewing jurisdiction, such that notifications are only required for “those 

mergers that have an appropriate nexus with their jurisdiction.”14 

In its present form, the net cast by the COMESA merger regulations is 

woven far too finely, as it catches transactions in which only the acquirer operates 

in the Common Market.  Should the status quo persist through the next iteration 

of the merger rules’ amendments, the CCC will entrench itself as being out of 

sync with accepted best practices and will have cemented an inopportune example 

of extraterritorial overextension in global merger enforcement. 

                                                 

12 Id. 
13 CCC Merger Inquiry Notice No. 7 of 2013, Notice of Inquiry into the Transaction involving the 
Acquisition of Provident Life Assurance Company Limited by Old Mutual (Africa) Holdings 
Proprietary Limited, available online at 
http://www.comesacompetition.org/images/Documents/MergerCases/omah%20and%20provident
%20statement%20of%20merger.pdf 
14 OECD Recommendation of the Council on Merger Review I.A.1.2.i. 
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A (Pricey) Tollbooth on the African Merger Interstate 

Other areas of criticism may sting even more, however.  A two-fold key 

problem of the young merger regime has been (1) its confusingly worded filing-

fee provision and (2) the perceived exploitation thereof by the CCC.  Tackling 

these briefly in turn, it is almost an understatement to call the fee provision15 

ambiguous or unclear – its indiscriminate use of “higher of” vs. “lower of,” with 

no transparent identification of the relevant reference points, is a prime example 

of avoidably poor legislative drafting. 

The publication of a barrage of (incorrect, as it turns out) news flashes and 

client alerts by law firms prompted the CCC, to its credit, to issue corrective 

guidance shortly after its inception: on February 26, 2013, it clarified that the 

half-million-dollar figure was in fact the maximum filing fee.16  In the words of 

the CCC: “When a merger is received, the [CCC] will first calculate 0.5% of the 

combined turnover of the merging parties.  [It] will then calculate 0.5% of the 

combined value of assets of the merging parties. [It] will then compare results in 1 

and 2 above and get the higher value.  [It] will then compare this higher value to 

the COM$500,000.”17 

As a practitioner’s rule of thumb, if the combined annual revenues or asset 

values of the notifying parties are (U.S.) $100 million or more, the administrative 

fee will be the maximum $500,000. 

                                                 

15 Rule 55(4) of the amended COMESA Competition Rules reads as follows: “Notification of a 
notifiable merger shall be accompanied by a fee calculated at 0.5% or COM$500000, or 
whichever is lower of the combined annual turnover or combined value of assets in the Common 
Market, whichever is higher.” 
16 The “greater of” calculus in the provision instead refers to the half-percent of “assets” versus 
“revenues,” according to the CCC. 
17 “Interpretive Meaning Of The Notification Fee Pursuant To Rule 55(4) Of The Amended 
COMESA Competition Rules,” available online at: 
http://www.comesacompetition.org/documents/english/29-notification-fee-pursuant-to-rule-55-
amended-comesa-competition-rules 



43 

 

The agency’s clarification notwithstanding, it goes without saying that the 

resulting fees (including miscellany)18 will nonetheless be exorbitant.  The filing 

fee alone is vastly disproportionate to the deal values of all but the largest 

transactions.  Indeed, it constitutes by far the highest merger notification fee in the 

world (keeping in mind that the global filing-fee scale ranges from the EU’s €0 

fee to the United States’ $280,000 maximum). 

According to a March 2013 CCC letter, the agency undertook a 

“preliminary assessment” of expected notification fees, concluding that the cost of 

a (presumably one-stop-shop) COMESA filing would be “much lower than that of 

the national competition authorities and this has resulted in the cost of doing 

business (notifying using the COMESA route) being reduced by about 43.4%.”19  

It admits, however, that this early estimate was just that – a guess, as it had “not 

yet concluded any merger investigation for one to have a basis for any 

comparisons.”20 

Since then, the CCC has nonetheless taken full advantage of its 

“tollbooth” role.  For instance, as reported in various business journals,21 it billed 

the parties to the pharmaceutical Cipla transaction at the maximum level possible, 

cashing in half a million U.S. dollars in the process.  It is difficult to recreate the 

CCC’s unstated methodology of its “preliminary assessment,” but under no 

hypothesis would the Cipla parties’ national filing fees have matched, much less 

exceeded, the COMESA fee. 

                                                 

18 Fees for notifications are not the only party-sponsored revenue source, as the November 2012 
amendments to the Competition Rules also prescribe a $10,000 fee each for applications for 
authorization and for exemption orders.  See Amended Rules 63(1) and 77(4). 
19 Letter from CCC, dated 22 March 2013, at §17, available online at 
http://africanantitrust.com/2013/05/14 
20 Id. at 16 
21 See, e.g., “Regional competition body for COMESA under fire for inflated merger filing fees,” 
Business Day (8/20/2013), available online at: 
http://www.bdlive.co.za/africa/africanbusiness/2013/08/20/news-analysis-regional-competition-
body-for-comesa-under-fire-for-inflated-merger-filing-fees 
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Recalling that one of the stated goals of COMESA is to create a “more 

competitive market,” one may ask whether the organization has lost its way?  Is it 

spitefully naïve or rather sadly perceptive to view the creation of the CCC as a 

short-sighted attempt by a developing region to extract a de facto tax on local 

businesses and foreign corporations interested in acquiring them – in effect 

thereby stifling regional growth and outside investment? 

Sources who were present during preparatory meetings between CCC staff 

and international advisors from other enforcement agencies and academia confirm 

that, even prior to its becoming operational, the CCC affirmatively counted on 

taking full advantage of the high fees, perceiving them to be a source of funding 

elementary to the agency’s existence.  This anticipated revenue stream was 

viewed as so significant that members of the Kenyan Competition Authority 

(“CAK”) and the CCC engaged in an open quarrel over the ultimate recipient 

thereof and whether there would be any fee split among NCAs and the CCC.  This 

type of internal common-market discord eventually led to a “revenue-sharing 

agreement” of sorts.22  Yet, Kenya and COMESA have subsequently continued to 

disagree on whether COMESA has jurisdiction over certain notifiable transactions 

– leading to further ambiguity over whether COMESA will be a true “one-stop-

shop”.  It stands to reason that the agencies’ prior fee dispute is but one reason for 

the CAK’s formal request for a “cooperation framework” between the authorities, 

in order to “operationalize” the two agencies’ joint mandate and to “actualize the 

interface.”23 

 

 

                                                 

22 “Rules on Revenue Sharing of Merger Filing Fees,” November 20, 2012, available online at 
http://www.comesacompetition.org/images/Documents/2012_gazette_vol_17_annex_13%20rules
%20on%20revenue%20sharing%20of%20merger%20filing%20fees.pdf 
23 February 14, 2013 letter from CAK Director-General Kariuki to the CCC’s Mr. Lipimile.  The 
Kenyan Attorney General subsequently issued a ruling against COMESA jurisdiction over certain 
Kenyan transactions in March 2013.  See http://africanantitrust.com/2013/03/15/ 
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Going Forward – Mixed Signs of Hope, But the Window is Closing 

The silver lining amid clouds of confusion and disagreement surrounding 

COMESA’s merger-control provisions consists of universal anticipation of 

revamped legislation and guidance papers.  Since it is the most obvious 

shortcoming, the glaring zero-threshold provision will likely take center stage at 

the upcoming annual meeting of the COMESA Council, slated for December, 

which unites cabinet-level emissaries from all 19 member states.  The Council 

alone can amend the rules and regulations governing the CCC.  The agency, 

however, is presumptively in sole charge of its interpretive guidance relating to 

the legislation.  To date, the agency has not published a final version of its 

Guidelines.  It is therefore too early to conclude whether the submission of 

comments on the drafts by experienced practitioners and other experts has borne 

fruit. 

In addition, while the public consultation procedure on the Regulations is 

well-intentioned in principle, its delayed start and lengthy duration indicate a 

protracted period of uncertainty and, thus, the continuing validity of inadequate 

legislation, i.e., the status quo.  The consultation’s implementation, effectiveness, 

and quality of outside advisers also remain to be determined. 

In sum, COMESA’s competition enforcement has left many questions 

unanswered.  The low number of actual merger notifications is a direct reflection 

of parties’ and practitioners’ unease at dealing with the CCC.  Crucial elements of 

the agency’s ultimate success will almost certainly include the clarification of its 

existing rules as well as the adaptation of its merger legislation to real-life 

exigencies, such as fundamentally inverting the current ratio of high filing fees 

and low thresholds. 
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ANTITRUST AGENCIES UPDATE US MODEL ANTITRUST 
CONFIDENTIALITY WAIVER 

Timothy Hirsch1 

On September 25, 2013, the US Federal Trade Commission (FTC) and the 

Antitrust Division of the Department of Justice (DOJ) jointly issued an updated 

model confidentiality waiver.2 Waivers play a central role in inter-agency 

cooperation, because the Hart-Scott-Rodino Act prohibits the FTC and DOJ from 

disclosing information provided by the merging parties to third parties, including 

non-US antitrust agencies.3 By signing a waiver, the parties to a merger or 

investigation agree to waive statutory confidentiality protections vis-à-vis the 

agency that originally received their confidential information, subject to 

conditions spelled out in the waiver agreement.   

In many if not most transactions requiring review in multiple jurisdictions, 

the parties desire a degree of coordination between the US agencies and their non-

US counterparts to facilitate a more streamlined review and more consistent 

outcomes.  As the International Competition Network explains:  

A waiver of confidentiality enables an agency to share the submitter’s 
confidential business information with another reviewing agency, 
facilitating joint discussion and analysis. From the agencies’ perspective, 
sharing information can increase the quantity and quality of the 
information on which to base their decisions, leading to more informed 
decisions and effective coordination between the agencies, promoting 
convergence, minimizing the risk of conflicting outcomes, and expediting 
merger review.  For the merging parties, waivers can enable each agency 
to benefit from the additional information and analytical insights of the 

                                                 
1 Timothy Hirsch is an associate in the Antitrust Group at Axinn, Veltrop & Harkrider LLP.  The 
views expressed herein do not purport to represent the views of the Firm or any of its clients.  
2  Press Release, Department of Justice, Justice Department and Federal Trade Commission Issue 
Updated Model Waiver of Confidentiality for International Civil Matters and Accompanying 
FAQ, (Sept, 25, 2013), available 
athttp://www.justice.gov/atr/public/press_releases/2013/300932.htm. 
3 See Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (15 U.S.C. § 18a). 

http://www.justice.gov/atr/public/press_releases/2013/300932.htm
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other, avoid duplicative information production, and promote the adoption 
of efficient remedies.4 

Increasing Global Cooperation between Antitrust Agencies 

Since 1990, the number of competition agencies worldwide has grown 

from a handful to nearly 1305 and the US antitrust agencies now cooperate with 

non-US agencies pursuant to various bilateral and multilateral arrangements.6 

Notably, in 2009, the US agencies entered into their first direct agency-to-agency 

Memorandum of Understanding, with the Russian Federal Antimonopoly Service, 

and then in 2011, with the three Chinese Anti-Monopoly agencies.7  

In 2011, the DOJ and FTC cooperated on 37 merger investigations with 

competition agencies from Australia, Austria, Brazil, Canada, Colombia, the 

European Union, France, Germany, Japan, Korea, Mexico, New Zealand, Russia, 

South Africa, Spain, Turkey, the United Kingdom, and others.8 The agencies are 

increasingly making clear that international cooperation is central to their merger 

investigations (as exemplified by the creation of an International Antitrust 

                                                 
4  See International Competition Network, Waivers Of Confidentiality In Merger Investigations, 
available at http://www.internationalcompetitionnetwork.org/uploads/library/doc330.pdf.  
5 See Directorate for Financial and Enterprise Affairs Competition Committee, Working Party No. 
3 on Co-operation and Enforcement Discussion on International Co-operation, Jun. 8, 2012, 
available at  http://ftc.gov/bc/international/docs/062012International_coop_U%20S.pdf. 
6 The United States has bilateral cooperation agreements with nine jurisdictions: Germany (1976); 
Australia (1982); the European Communities (1991); Canada (1995); Brazil, Israel, and Japan 
(1999); Mexico (2000); and Chile (2011), and the Agencies entered into Memoranda of 
Understanding with the Russian Federal Anti-Monopoly Service (2009), the three Chinese Anti-
Monopoly agencies (2011), and the Ministry of Corporate Affairs (Government of India) and the 
Competition Commission of India (2012). See Federal Trade Commission, International Antitrust 
and Consumer Protection Cooperation Agreements, http://www.ftc.gov/oia/agreements.shtm.   
The United States is also a party to an antitrust-specific mutual legal assistance agreement with 
Australia. See International Antitrust Enforcement Assistance Act of 1994, 15 U.S.C. §§ 6201-12 
(1994).  
7 See Federal Trade Commission, International Antitrust and Consumer Protection Cooperation 
Agreements, http://www.ftc.gov/oia/agreements.shtm.  
8 See Directorate for Financial and Enterprise Affairs Competition Committee, Working Party No. 
3 on Co-operation and Enforcement Discussion on International Co-operation, Jun. 8, 2012, 
available at  http://ftc.gov/bc/international/docs/062012International_coop_U%20S.pdf. 

http://www.internationalcompetitionnetwork.org/uploads/library/doc330.pdf
http://ftc.gov/bc/international/docs/062012International_coop_U%20S.pdf
http://www.ftc.gov/oia/agreements.shtm
http://www.ftc.gov/oia/agreements.shtm
http://ftc.gov/bc/international/docs/062012International_coop_U%20S.pdf
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Adviser position within DOJ in 2010)9 and that they are “working hard to 

establish ‘pick-up-the-phone’ relationships with the increasing number of 

agencies around the world that have an interest in working with us to investigate a 

merger, possible anticompetitive unilateral conduct, or cartel activity.”10  

While both the DOJ and FTC released separate confidentiality waivers in 

the past,11 the new waiver introduces notable changes, particularly when it comes 

to the protection of legal privilege. It also ensures uniformity and consistency, as 

details of the waivers were previously negotiated on a case by case basis.   

Added clarity and expanded scope 

The new confidentially waiver is the first joint waiver by the FTC and 

DOJ, in a clear effort to harmonize practices. According to the FTC and DOJ, the 

new model waiver “reflects both agencies’ recent experience with waivers,” and 

is intended to update and replace earlier forms.12  

The waiver is very broad in scope and covers all confidential information 

provided by the parties, whether written, electronic or oral and includes 

“documents, data, statements, interrogatory responses, transcripts, oral 

                                                 
9 Jessica Dye, DOJ Antitrust Unit to Bring on Freshfields Partner, Law360, Nov. 30, 2009, 
available at http://www.law360.com/articles/136493/doj-antitrust-unit-to-bring-on-freshfields-
partner?article_related_content=1. 
10 Rachel Brandenburger et al., Global Antitrust Policies: How Wide is the Gap?, Concurrences  

No 1-2012, p. 5, available at http://www.justice.gov/atr/public/articles/282930.pdf . 
11Department of Justice, Annex 2-D Model Waiver of Confidentiality Protections to Permit 
Confidential Communications Between Antitrust Enforcement Agencies, 
http://www.justice.gov/atr/icpac/2d.pdf.  
12 Press Release, Department of Justice, Justice Department and Federal Trade Commission Issue 
Updated Model Waiver of Confidentiality for International Civil Matters and Accompanying 
FAQ, (Sept, 25, 2013), available at 
http://www.justice.gov/atr/public/press_releases/2013/300932.htm. 

http://www.law360.com/articles/136493/doj-antitrust-unit-to-bring-on-freshfields-partner?article_related_content=1
http://www.law360.com/articles/136493/doj-antitrust-unit-to-bring-on-freshfields-partner?article_related_content=1
http://www.justice.gov/atr/public/articles/282930.pdf
http://www.justice.gov/atr/icpac/2d.pdf
http://www.justice.gov/atr/public/press_releases/2013/300932.htm
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communications, testimony, and remedial proposals, either in original form, as 

copies, or as incorporated or reflected in FTC or DOJ internal analyses”.13 

A significant addition to the waiver is the clarity with which it articulates 

the treatment of information disclosed by the FTC or DOJ to non-US competition 

authorities and information that the US agencies receive from their foreign 

counterparts, by clearly separating the discussion of how information is treated in 

each of these circumstances.  

The model waiver addresses disclosures of information by the FTC or 

DOJ. It makes clear that the confidential information being disclosed by the US 

agencies is protected by the confidentiality rules of the non-US authority, and that 

it is obligated to maintain the confidentiality of the information it receives. The 

model also covers the reverse situation, when the FTC or DOJ will receive 

information from a non-US. competition authority. The waiver states that the US 

agencies will treat such information as if the FTC or DOJ requested it directly 

from the parties, thereby affording the information received protection under US 

law.  

One of the most notable new provisions directly addresses the treatment of 

legally privileged information. Since legal privilege rules can vary greatly from 

one country to another, US agencies often ended up receiving documents that, 

while not privileged abroad, were legally privileged in the US. The new waiver 

clears this uncertainty, and clearly stipulates that the FTC and DOJ “will not seek 

from [a] non‐US competition authority information that is protected by US legal 

privilege.”14 The new model also includes a “claw back” provision, whereby the 

US agencies will return, sequester, or destroy inadvertently produced privileged 

                                                 
13 Frequently Asked Questions. Model Waiver of Confidentiality For use in civil matters involving 
non-US  competition authorities, available at 
http://www.justice.gov/atr/public/international/docs/300916.pdf. 
14 Model Waiver of Confidentiality, Federal Trade Commission, 
http://www.ftc.gov/oia/waivers/model_waiver.pdf. 

http://www.justice.gov/atr/public/international/docs/300916.pdf
http://www.ftc.gov/oia/waivers/model_waiver.pdf
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documents, in accordance with US Federal Law.15 Similarly, the model makes 

clear that the US agencies will not provide foreign agencies with inadvertently 

produced privileged documents, or will request the return of such information if 

already disclosed.  

Should companies provide waivers to Agencies? 

Antitrust officials have been advocating for greater use of confidentiality 

waivers in merger investigation for years,16 but companies may be reluctant to 

give up confidentiality afforded to them by law. Several factors should be 

weighted in deciding whether to grant such waivers. 

First, waivers may be advantageous in mergers where a speedy global 

resolution is critical.  Antitrust agencies around the world have very different 

timelines when it comes to merger review, and allowing them to share 

information may lead to a faster and more efficient process. Waivers may also 

increase the chances of reaching global resolution and harmonized remedies 

(when necessary) through joint negotiations between the parties and agencies 

around the globe. 

But parties must also keep in mind that their arguments and factual 

representations made to one regulator will be seen by all regulators in favor of 

whom an HSR waiver has been granted. It is therefore important for parties to 

carefully assess whether such statements could have a negative impact. Another 

                                                 
15 Id. 
16 See Rachel Brandenburger,  Special Advisor, International, Antitrust Division, Intensification of 
International Cooperation: The Antitrust Division’s Recent Efforts, Address Before the American 
Chamber of Commerce (Feb. 17, 2012), available at 
http://www.justice.gov/atr/public/speeches/281609.pdf; Randolph Tritell and Elizabeth Kraus, The 
Federal Trade Commission’s International Antitrust Program, January 2012, available at 
http://www.ftc.gov/bc/international/docs/ftcintantiprogram.pdf;  Antitrust Cooperation in the 
Americas: The Experience of the United States Federal Trade Commission, Randolph W. Tritell 
and Russel W. Damtoft,  

June 16, 2011, available at http://www.ftc.gov/oia/speeches/110611AntitrustintheAmericas.pdf.; 
John Parisi, Enforcement Cooperation Among  Authorities, August 2010, available at 
http://www.ftc.gov/oia/speeches/1008enforementantitrust.pdf.  

http://www.justice.gov/atr/public/speeches/281609.pdf
http://www.ftc.gov/bc/international/docs/ftcintantiprogram.pdf
http://www.ftc.gov/oia/speeches/110611AntitrustintheAmericas.pdf
http://www.ftc.gov/oia/speeches/1008enforementantitrust.pdf
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scenario in which a waiver might not be in the parties’ best interests is where one 

reviewing agency has already come to the conclusion that it will oppose the 

merger, while a foreign counterpart is still undecided. In that case, the parties 

might want to keep the undecided agency from being influenced by the opposing 

agency, and limit the amount of information exchanged between the two.   

Conclusion 

The jointly released updated model waiver is a good step forward for 

parties to cross-border merger investigations. Not only does it now clearly address 

the sensitive issue of how agencies will deal with legally privileged documents, 

but it also provides a clear and consistent framework for parties to negotiate with 

agencies across multiple jurisdictions. The model waiver will also assist agencies 

in their cooperation efforts, and hopefully help reach more consistent results 

across all jurisdictions involved in merger investigations.  
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A ROADMAP TO JUSTICE OR A BRIDGE TO NOWHERE? REASSESSING 
THE SIGNALING AND LEVERAGING RISKS OF RISK-SHIFTING 
PROVISIONS IN ACQUISITION AGREEMENTS 

Beau W. Buffier1 

“Named must your fear be before banish it you 

can." YODA, from Star Wars.2 

More aggressive merger enforcement in the United States combined with 

the increased risk aversion of corporate buyers and sellers seen after the global 

financial crisis has resulted in a greater focus on the allocation of antitrust risk in 

acquisition agreements.  Anecdotal evidence and recent experience suggests that 

the use of divestiture commitments and reverse break fee provisions are becoming 

more frequent in strategic transactions.  This apparent increase in the use of risk-

shifting provisions (“RSPs”) could be merely an artifact of the increased 

observability of RSPs, possibly due to increased compliance concerns about non-

disclosure of side-agreements.  More likely, however, is that companies and their 

advisors have come to view the efficient allocation of risk (and the concomitant 

reduction in deal uncertainty) as outweighing the potential downsides of RSPs.  

The orthodox view is that RSPs can raise, rather than mitigate deal risks because 

such provisions may (i) signal to the agencies that the deal presents potential 

antitrust problems (the “roadmap” or “red-flag” problem) and/or (ii) provide the 

agencies with negotiating leverage to demand (and obtain) overbroad or 

unnecessary divestitures.3  The resolution of several recent deals, however, calls 

into question the orthodox view of RSPs.  Indeed, the increasing prevalence and 

survival of such RSPs suggests that these provisions represent efficient 

                                                 

1 Partner, Shearman & Sterling LLP. The views expressed in this article are entirely those of the 
author.  The author would like to thank Elan DiMaio for her valuable research assistance. 
2 STAR WARS EPISODE V:  THE EMPIRE STRIKES BACK (Lucasfilm 1980). 
3 See, e.g., John D. Harkrider, Risk-Shifting Provisions and Antitrust Risk:  An Empirical 
Examination, ANTITRUST, Fall 2005 52 at 52. 
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contracting solutions in complex corporate transactions and that signaling risks 

have been overblown. 

 I. Deal Risk in An Era of Economic Uncertainty and  Increased 
Antitrust Enforcement  

It has taken some time for the rhetoric of the Obama administration about 

more aggressive antitrust enforcement to translate into effective agency action.  

This is understandable: the agencies are large bureaucracies with an established 

staff and mode of operation, Merger Guidelines must be rewritten, a naturally 

conservative federal judiciary must be approached cautiously.  Enforcement 

cannot be dialed up indiscriminately: the right cases need to come along first.  

The post-Lehman global financial crisis and downturn in strategic merger activity 

may also have stunted the ambitions of the agencies at least as much as the 

ambitions of corporate empire builders, by presenting for possible challenge 

fewer large, strategic transactions involving direct, horizontal competitors. 

Few would dispute, however, that the agencies’ willingness to investigate, 

to seek remedies, and to file suit to block transactions in federal court has 

increased in the last few years.  The actions of the DOJ in the ATT/T-Mobile,4 

NYSE/Nasdaq,5 USAir/American Airways6 and Bazaarvoice/PowerReviews7 

mergers speak to this trend.  So too the FTC’s recent challenges in Integrated 

Device/PLX,8 Pinnacle/Ameristar,9 and Ardagh10 matters, as well as several 

                                                 
4 See Press Release, Dep’t of Justice, Justice Department Files Antitrust Lawsuit to Block AT&T’s 
Acquisition of T-Mobile (Aug. 31, 2011), available at 
http://www.justice.gov/atr/public/press_releases/2011/274615.htm. 
5 See Press Release, U.S. Dep’t of Justice, NASDAQ OMX Group Inc. and 
IntercontinentalExchange Inc. Abandon Their Proposed Acquisition of NYSE Euronext after 
Justice Department Threatens Lawsuit (May 16, 2011), available at 
http://www.justice.gov/atr/public/press_releases/2011/271214.pdf. 
6 See Amended Complaint, United States v. US Airways Group, No. 1:13-cv-01236-CKK (D.D.C. 
Sept. 5, 2013) 
7 See Complaint, United States v. Bazaarvoice, Inc., No. 13-cv-00133 EMC (N.D. Cal. Jan. 10, 
2013). 
8 See Complaint, Integrated Device Tech., Inc., No. 9354 (F.T.C. Dec. 18, 2012). 
9 See Complaint, Pinnacle Entm’t, Inc., No. 9355 (F.T.C. May 19, 2013). 



54 

 

recent challenges to hospital mergers.11  At the European Commission, the pattern 

has been more consistent over the last decade although the challenges to 

DB/NYSE12 and UPS/TNT13 are prominent reminders of the significant risks the 

EC continues to present to strategic transactions.  In Asia, MOFCOM now plays 

an assertive, albeit still unpredictable, role in antitrust enforcement in global 

M&A transactions.14  Other agencies around the world typically present fewer 

risks to deal completion, but certainly pose non-trivial risks to deal timing.  The 

Indian and Brazilian regimes are perhaps the most conspicuous. 

 A. Negotiating Antitrust Risk  

In this environment of antitrust risk to deal timing and deal completion, it 

is not surprising that RSPs continue to receive a great deal of attention from both 

buyers and sellers.   

Many dealmakers have seen the same movie play over and over again; 

Groundhog Day for antitrust lawyers, if you like.  All too often, negotiations start 

with the seller distributing an “auction” draft with extreme antitrust RSPs: 

frequently a hell-or-highwater (“HOHW”) provision; litigation commitment, short 

outside date, sometimes hefty reserve breakup fees (proposed in addition to, not in 

the alternative to, divestiture commitments).   
                                                 

 
10 See Complaint, Ardagh Group S.A., No. 9356 (F.T.C. July 1, 2013). 
11 See Complaint, OSF Healthcare Sys., No. 9349 (F.T.C. Nov. 18, 2011); Phoebe Putney Health 
Sys., Inc., No. 9348 (F.T.C. Apr. 20, 2011); ProMedica Health Sys., No. 9346 (F.T.C. Jan. 6, 
2011). 
12 See Case No. COMP/M.6166, Deutsche Börse/NYSE Euronext, Commission Decision (Feb. 1, 
2012), available at 
http://ec.europa.eu/competition/mergers/cases/decisions/m6166_20120201_20610_2711467_EN.p
df. 
13 See Press Release, Eur. Comm’n, Mergers:  Commission Blocks Proposed Acquisition of TNT 
Express by UPS (Jan. 30, 2013), available at http://europa.eu/rapid/press-release_IP-13-
68_en.htm.  
14 See Adrian Emch, Recent Developments in Chinese Merger Control—MOFCOM Shifts Up a 
Gear, ANTITRUST CONNECT BLOG (May 13, 2013), http://antitrustconnect.com/2013/05/13/recent-
developments-in-chinese-merger-control-mofcom-shifts-up-a-gear/. 
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On cue, the buyer responds, striking out these provisions and proposing 

the exact opposite: a “no divestitures” covenant, a long outside date, no litigation 

covenant, no reverse break fees.   

The buyer will then attempt to convince the seller that the deal is an 

attractive proposal with few antitrust risks, such that any RSP is not necessary.  

The seller will argue that if the deal presents minimal antitrust risks, the buyer 

should have no problem accepting these risks as the “price” of doing the deal.  

The buyer then postulates that while in principle it would be prepared to accept 

the antitrust risk (being minimal), agreeing to do so in the transaction documents 

will become self-fulfilling: the agencies will be more likely to spot a problem and 

to issue a Second Request.  Moreover,  if the buyer is contractually obliged to 

offer a remedy, the reviewing agency will then seek to exploit its superior 

bargaining position in order to extract that remedy, knowing that: (i) the buyer is 

contractually obliged to offer remedies; and (ii) agreeing to an unwarranted 

divesture may be economically rational for the buyer when valued against the 

opportunity cost of delayed synergies, further deterioration of the target 

business/assets, financing costs, management distraction and legal fees.  The 

astute buyer claims that if it is forced to assume these risks, this will necessarily 

result in a reduction in purchase price to the seller. 

Although best practice holds otherwise, oftentimes only after this initial 

courtship performance are the antitrust lawyers brought in to advise.  Joint 

defense negotiations typically ensue to see (i) if a common view can be developed 

as to the absolute antitrust risks inherent in the transaction and (ii) whether 

commercial terms can be reached as to the allocation of these risks as between 

buyer and seller.  There are numerous variations of course, but this is a common 

screenplay.  It is also inefficient.  The better course is usually to identify and to 
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discuss antitrust issues up-front, instead of negotiating over antitrust covenants in 

the abstract.15   

 B. What are the Key Considerations for Analyzing and Negotiating 
RSPs?  

There are several provisions in a typical transaction agreement that are 

relevant to antitrust risk, including (i) the representations and warranties regarding 

required or necessary filings; (ii) the jurisdictions that are listed as antitrust 

closing conditions; (iii) the outside date or “drop dead” date for closing the 

transaction; (iv) the termination provisions, including what events give rise to a 

right to terminate and the consequences of termination, such as the payment of 

fees to the seller; (v) the covenants specifying those actions each party must take 

in order to secure antitrust approval, including litigation efforts and divestiture 

obligations. 

Although advisors must consider each of the above provisions carefully as 

well as the interplay between them, the following questions are useful in 

analyzing the allocation of antitrust risk:  

• Is the buyer required to litigate in the event the transaction is 

challenged? 

• Is the buyer required to offer to (and effect) any remedies such as 

divestiture or behavioral commitments?  If so, what is the scope of 

what the buyer is required to do?  At what stage of the process is 

the buyer required to offer any remedies?  For example, is the 

buyer permitted to litigate before offering remedies, or must all 

remedies be offered before litigation? 

                                                 

15 See Peter F. Lyons, Beau W. Buffier and Jessica K. Delbaum, Strategic Deals Require Strategic 
Thinking: Antitrust Provisions to Consider in Negotiated Transactions, 14 M&A LAWYER 2 
(2010) at 2. 
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• What is the outside date under the contract?  Most importantly, 

does the outside date provide sufficient time for the buyer to 

complete the transaction, assuming either a divestiture or 

litigation?  Is the seller better protected by a short drop dead date 

so as to minimize the deterioration of its business pending antitrust 

review? Or is the seller better off with a long drop dead date that 

commits the buyer to fighting through (and prevailing) in a longer 

regulatory review?  Does it make sense to include an extended 

drop dead date in the event that the HSR or other antitrust 

condition precedent is not met? 

• What are the consequences if the buyer is not able to obtain 

antitrust approval for the transaction before the outside date?  Is a 

termination fee payable to the seller? Are damages available in 

addition to any termination fee?  What is the appropriate measure 

of damages and do shareholders have any right to recover a lost 

premium in the event of termination?16 Is specific performance 

available if the buyer has breached a divestiture commitment or 

otherwise failed to use the requisite level of efforts to obtain 

antitrust approval? 

• Who controls the antitrust approval strategy?  Typically, if a buyer 

is assuming more of the antitrust risk, the buyer will seek 

maximum control over the regulatory process.  Similarly, sellers 

that do not bear any risk frequently will agree to accede major 

tactical decisions to buyer’s counsel. 

 

                                                 

16 See, e.g., Consolidated Edison, Inc. v. Northeast Utilities, 426 F.3d 524, 531 (2d Cir. 2005) 
(affirming the district court’s decision that the target was not entitled to recover the $1.2 billion 
premium to shareholders in an allegedly wrongfully terminated transaction). 
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 C. Typical RSPs and their Advantages and Disadvantages 

Although there are many different permutations of risk-shifting 

provisions, the most common types are as follows: 

HOHW Provisions 

HOHW provisions provide that the buyer must use its “best efforts” and 

do whatever it takes to obtain regulatory approval, including agreeing to make 

divestitures or take any other actions necessary for approval.17  This is the most 

seller-friendly form of covenant as it shifts most of the risk onto the buyer.  

However, it is incorrect to regard this provision as completely risk-free for the 

seller.  There is a small risk that there is no remedy that can be proffered that will 

prove acceptable to the agencies, for example, because an existing business 

cannot be disentangled or where there is no other buyer to be found for the 

business being acquired.  These would be rare situations. 

The advantage of HOHW provisions are that they are simple to craft 

(being standard in almost every competitive auction draft); and they shift almost 

all antitrust risk to buyer.  The main disadvantages are that: (i) few buyers are 

willing to accept such obligations when there are meaningful antitrust risks; (ii) 

such provisions may signal antitrust concerns to the authorities; (iii) HOHW 

obligations may also create leverage problems in negotiating a resolution with the 

agencies. 

Specific Divestiture Commitments 

There are many divestiture commitments that a buyer may be willing to 

make short of a HOHW commitment.  Oftentimes, the buyer will agree to assume 

                                                 

17 See, e.g., Agreement and Plan of Merger by and among Stryker Corporation, Lauderdale 
Merger Corporation and MAKO Surgical Corp. (Form 8K Ex. 2.1) § 6.6(c) (Sept. 25, 2013); 
Agreement and Plan of Merger among Optimer Pharmaceuticals, Inc., Cubist Pharmaceuticals, 
Inc. and PDRS Corporation (Form 8K Ex. 2.1) § 7.4(f)(iii)–(iv) (July 30, 2013); Agreement and 
Plan of Merger by and among Bristol-Myers Squibb Company, B&R Acquisition Company and 
Amylin Pharmaceuticals, Inc. (Form 8K Ex. 2.1) § 6.2(d) (June 29, 2012). 
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some risk related to divestitures, but wishes to be protected against an extreme 

event that would overturn the economics of the transaction or make the buyer far 

worse off than had the transaction never been conceived in the first place.   

The most common formulation in such a scenario is one in which the 

buyer agrees to make divestitures or take other actions, provided that such actions 

would not have a material adverse effect on the business (variously defined as the 

combined business, the buyer or seller’s business, or some other business within 

the buyer or seller).18  The advantage of this formulation is that it is easy to draft; 

a potential disadvantage is that it leaves the buyer exposed to some unpredictable 

demands as to the assets or businesses it might be required to divest.  Indeed, 

some buyers may not appreciate that even with a materiality qualifier, the 

divestitures required may be economically very painful.19  In other cases, the 

buyer may commit to make undefined divestitures, but then carve out a particular 

asset or crown jewel as out of scope, sometimes defined as “Burdensome 

Conditions.” 

Alternatively, the buyer and seller may quickly identify a particular 

overlapping product as one that raises serious antitrust concerns and which the 

buyer readily agrees it can divest as the “price” of doing the transaction.  Such 

solutions are relatively easy to find when the overlapping product is not the core 

asset being acquired and where the divestiture can be achieved without materially 

impairing the overall economics of the transaction.  The simplest solution would 

                                                 

18 See, e.g., Agreement and Plan of Merger by and among Tenet Healthcare Corporation, Orange 
Merger Sub, Inc. and Vanguard Health Systems, Inc. (Form 8K Ex. 2.1) § 5.7(c) (June 24, 2013); 
Agreement and Plan of Merger By and Among ABB Ltd, Verdi Acquisition Corporation, and 
Power-One, Inc. (Form 8K Ex. 2.1) § 6.3(a)-(b) (Apr. 21, 2013); Agreement and Plan of Merger 
Dated as of December 31, 2012 by and among ZipCar, Inc., Avis Budget Group, Inc. and 
Millennium Acquisition Sub, Inc. (Form 8K Ex. 2.1) § 5.7(a) (Dec. 31, 2012). 
19 Although the Hexion case concerned the interpretation of a MAC clause in a merger agreement, 
a court may find that economically significant and unforeseen divestitures do not rise to the level 
of a material adverse effect.  See Hexion Specialty Chemicals, Inc. v. Huntsman Corp., 965 A. 2d 
715 (Del. Ch. 2008). 
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be for the parties to name the particular asset or assets in question.20  However, 

most parties elect not to take such an approach precisely because they believe 

naming the asset both increases the likelihood of investigation and, through the 

leverage effect, raises the risks that the asset will in fact be required to be 

divested.21  As we shall see below, however, this fear too may be overblown. 

In circumstances where the solution is clear but the parties wish to protect 

themselves from signaling or leverage problems, the parties may identify the 

assets/business in a less obvious fashion, such as by reference to the capacity, 

volumes, revenues or EBITA generated by the business.22  EBITDA is probably 

the most opaque measure and used correctly is unlikely to signal much of 

anything to the investigating agency.  Similar to the divestiture excluding MAE 

formulations, however, the risk for the buyer with revenue or EBITDA exclusions 

is that the buyer could be forced to divest assets different from those that it had 

internally identified, provided such assets are under the revenue/EBITDA cap. 

                                                 

20 See, e.g., Agreement and Plan of Merger by and among Georgia-Pacific LLC, GP Cellulose 
Group LLC and Buckeye Technologies Inc. (Form 8K Ex. 2.1) § 5.6(g) (Apr. 23, 2013) 
[hereinafter Georgia-Pacific/Buckeye Agreement] (agreeing to divest North Carolina facility); 
Purchase Agreement by and among Landmark Television, LLC, Landmark Media Enterprises, 
LLC, Journal Broadcast Group, Inc., Journal Broadcast Corporation, and Journal 
Communications, Inc. (Form 8K Ex. 2.2) § 5.6(d)(A) (Aug. 31, 2012) (agreeing to divestiture of 
any assets relating to market in Tennessee). 
21 See, e.g., see Darren S. Tucker & Kevin L. Yingling, Antitrust Risk-Shifting Provisions in 
Merger Agreements After the Financial Collapse, ANTITRUST SOURCE, Apr. 2009 1 at 3 (“By 
addressing the potential antitrust risks in the merger agreement, the parties may signal regulators 
that the transaction raises significant competitive concerns.  Moreover, specific provisions that 
state which assets the buyer must divest to obtain merger clearance may hamper the ability of the 
parties to negotiate the terms of the consent decree with the government.”); James R. Modrall and 
Tom W. Cox, The Allocation of Antitrust-Approval Risk in M&A Agreements, 7 (3) M&A LAW. 16  
(2003) at 7 (“In some cases, however, the buyer may be concerned that specific obligations to 
agree to remedies to obtain required antitrust approvals may raise a “red flag,” drawing the 
authorities’ attention to the existence of possible antitrust issues and increasing their leverage with 
the buyer, since they know what the buyer is contractually obligated to do.  The more specific the 
agreement is, of course, the more obvious the existence of the issue will be.” 
22 See, e.g., Agreement and Plan of Merger among Service Corporation International, Rio 
Acquisition Corp. and Stewart Enterprises, Inc. (Form 8K Ex. 2.1) § 6.09(d) (May 28, 2013) 
(“[N]either Parent nor any of its Affiliates shall be required to agree to any Divestiture Action(s) 
where such Divestiture Action(s), collectively, would result in a loss of EBITDA generated by 
Parent or the Company, or any of their respective Subsidiaries, collectively, in excess of $60.0 
million”). 
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Reverse Break Fees 

Reverse breakup fees (“RBFs”), once considered exotic, have become 

more commonplace in recent years.  The reason for their rise in popularity is 

unclear.  Some academic studies postulate that the increased incidence of reverse 

break fees can be explained as a response to the global financial crisis and the 

private equity era of busted deals.23  In this narrative, the standard termination fee 

was co-opted through private equity deals to also apply to terminations for failure 

to meet an antitrust condition precedent.24   

A reverse break fee can function as a risk-shifting mechanism in two 

ways.  The first way is to act as a consolation prize intended to compensate the 

seller for its damage if a transaction terminates for antitrust reasons.25  As noted 

above, the value of the target business is likely to decline during the pendency of 

a transaction.  A second sale is likely to fetch only a portion of the original deal 

price.  In principle, a reverse break fee could compensate the seller for these 

losses.26  For example, in the ATT/T-Mobile acquisition agreement, the parties 

devised an elaborate package of fees and other assets payable to the seller upon 

                                                 

23 Afra Afsharipour, Transforming the Allocation of Deal Risk Through Reverse Termination 
Fees, 63 VAND. L. REV. 1161, 1207, 1227 tbl.1 (2010).  But see Darren S. Tucker & Kevin L. 
Yingling, Antitrust Risk-Shifting Provisions in Merger Agreements After the Financial Collapse, 
ANTITRUST SOURCE, Apr. 2009, at 1, 8 (finding that there was no increase in the frequency of 
reverse breakup fees from January 2007 to December 2008) . 
24 See Afsharipour, supra note 23, at 1166.   
25 See Tucker and Yuengling, supra note 21 at 2 (“Reverse breakup fees have been used with 
increasing frequency as a means of compensation to the target for undergoing the onerous and 
lengthy review process and the risk of the government blocking the transaction on antitrust 
grounds.”) 
26 As a compensatory mechanism, it is critical to determine whether the RBF is intended to act as 
a liquidated damages provision for all losses stemming from termination, in which the payment of 
the RBF is the sole and exclusive remedy of the seller/target (the “option” model), or whether 
specific performance or some other measure of damages are available for failure to obtain antitrust 
approval in addition to the RBF. 
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termination and that appear to have gone a long way to compensate the seller for 

the damages it suffered in the process.27 

The second way in which a reverse break fee can function as a risk-

shifting mechanism is to motivate the buyer to take certain costly actions (such as 

divestitures) in order to avoid termination and payment of the reverse break fee.28  

As an incentivizing mechanism, however, there may be difficulties in estimating 

the optimal fee so as to provide the buyer with the proper incentives.  The 

downside of reverse break fees is that a pure reverse break fee may simply 

provide the buyer with an option on the transaction in the event that the 

transaction encounters regulatory opposition.  

In practice, there is reason to doubt the utility of the reverse break fee as a 

pure risk-allocation mechanism.  An analysis of reverse break fees shows that the 

median reverse break fee is only approximately 4%,29 which would seem 

insufficient compensation for a busted strategic deal.  Although impossible to 

estimate empirically, many pure reverse break fee structures do not appear to set 

the termination fee high enough to avoid providing the buyer with significant 

optionality in the event of regulatory trouble. 

Reverse break fees have obvious advantages in mitigating both the 

signaling problem and the leverage problem.  Because such fees have become a 

regular feature of many agreements, even those with no discernible antitrust risk, 

reverse break fees may have become unreliable signals.  In one prominent 

                                                 

27 See Michael J. de la Merced, AT&T Ends $39 Billion Bid for T-Mobile, N.Y. TIMES DEALBOOK 
(Dec. 19, 2011, 4:44 PM), http://dealbook.nytimes.com/2011/12/19/att-withdraws-39-bid-for-t-
mobile. 
28 See Scott A. Sher and Valerie Hogan, Getting the Deal Done: Antitrust Risk-Shifting Provisions 
in Merger Agreements, XII THRESHOLD 1 (2011)  65 at 67 (“While buyers rarely are willing to 
agree to hell or high water provisions, a high breakup fee can similarly incentivize the buyer to 
take all actions necessary to obtain antitrust approval.”) 
29 Dale Collins, Antitrust Reverse Termination Fees—November Update, ANTITRUST UNPACKED 
(Nov. 30, 2012), http://www.shearmanantitrust.com/?itemid=20.  Note that antitrust reverse break 
fees vary widely and are skewed by a few very large deals with large fees. 

http://www.shearmanantitrust.com/?itemid=20
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transaction involving Google, the reverse break fee and other RSP provisions 

seem to have been used as a reverse signal to the FTC as to the incentives of 

Google to resist any substantial remedies that might be demanded of it.30  Reverse 

break fees certainly provide no clear roadmap as to what products or overlaps the 

parties may believe present antitrust risks. 

As for the leverage problem, an agency will realize that a break fee gives 

it some leverage to push for remedies, as the buyer will presumably agree to some 

measures in order to avoid payment of a termination fee.  The difficulty for the 

agency however, is determining the point at which the buyer prefers to exercise 

the option to terminate the deal rather than agree to the demanded remedy.  This 

matters if one assumes a public choice conception of regulatory agencies in which 

the agencies strictly prefer to approve transactions with remedies rather than 

blocking transactions altogether. 

Obligations to Litigate 

The above discussion of various RSPs omits perhaps the most important 

variable: the obligation to litigate to defend the transaction through a preliminary 

injunction and, potentially, through all available appeals.  The obligation to 

litigate is key where the buyer has assumed a significant portion of the antitrust 

risk through a divestiture covenant or large RBF.  Without the ability to credibly 

threaten (and actually to follow through) on a litigation option, the agency is in a 

stronger position to push for concessions, knowing that the buyer is either 

contractually obligated to, or facing a strong financial incentive to, make 

concessions. 

 

 

                                                 

30 See Steven M. Davidoff, Behind Google’s Huge Breakup Fee in Motorola Deal, N.Y. TIMES 
DEALBOOK (Aug. 18, 2011, 4:07 PM), http://dealbook.nytimes.com/2011/08/18/behind-googles-
huge-breakup-fee-in-motorola-deal/. 
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D. Variables Determining the Negotiation Equilibrium 

There are many mechanisms that parties can devise to allocate antitrust 

risk efficiently.  Agreements on RSPs obviously do not happen in a vacuum but 

necessarily reflect the overall package of deal terms up for negotiation.  Although 

not exhaustive, the primary variables that determine the negotiation equilibrium 

on RSPs include:  

The absolute level of deal scrutiny and substantive risk  

Although parties and their advisors sometimes differ on the substantive 

analysis, in general commercial parties advised by sophisticated antitrust counsel 

should be able independently assess the substantive risks within a similar range of 

probabilities. 

Information asymmetries 

It is possible that one party possesses unique information bearing on deal 

risks.  For example, the target may uniquely possess bad internal “hot” documents 

of which the buyer is not aware, or vice versa.  While most sophisticated antitrust 

counsel should be able to factor in or mitigate these risks through appropriate 

antitrust due-diligence, these information asymmetries may cause parties to weigh 

the downside antitrust risks differently, thus affecting the negotiation equilibrium. 

The different risk tolerance of the parties 

While it may be thought that sellers are relatively more risk-averse than 

buyers, this is not necessarily true.  In large strategic transactions, the boards of 

both the buyer and seller tend to be equally risk averse: each has fiduciary duties.  

For example, in the wake of the 2008 financial crisis, buyers have become less 
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tolerant of potential risks and the possibility of being trapped in a “bad deal.” 31  

As a result, many buyers have insisted on more extensive closing conditions.  

The downside risks facing sellers are typically greater 

Typically, once a sale is announced, the target business faces the greater 

instability: customers may be reluctant to sign or renew contracts with a company 

that is being sold; key employees may leave (even with generous retention 

packages). If the transaction is terminated and a company then has to conduct a 

second sales process, the second sale is likely to be at a considerable discount, 

because the target is “damaged goods” and by definition, the purchaser with the 

highest willingness to pay has been identified and removed.  In short, the value of 

the target business typically declines pending completion.  In addition, the longer 

the deal takes to close, the greater the risks facing the seller that a material 

adverse event will occur or that the buyer may encounter financing issues. 

The buyer’s concerns about deal certainty  

In some cases, the buyer is equally concerned about deal certainty.  For 

example, a buyer may have limited internal investment opportunities and have 

staked its future strategy on a transformational acquisition.  If the acquisition is 

blocked, the buyer may be perceived as lacking future prospects. In other cases, a 

buyer may have identified an undervalued target and secured a deal on favorable 

terms.  Often the buyer has spent considerable time and resources on the 

acquisition.  Other potential buyers can free-ride on the buyer’s effort in 

identifying an undervalued asset and may be prepared to offer a premium.   

 

 

                                                 

31 See Afsharipour, supra note 23, at 1209-10 (quoting Michael J. Delaney, Role Reversal, DEAL, 
Nov. 21, 2008). 
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The competitive dynamics of the sales process 

The nature of the sales process may have an outsized impact on the 

negotiation equilibrium.  In a competitive auction process with many eager 

bidders for a single asset, the seller may be able to optimize the process in order 

to extract favorable provisions on a range of issues, including the RSPs.  By 

contrast, where the seller is desperate to offload an asset and there is only one 

buyer, the RSPs would be unlikely to favor the seller.  

Other risks to deal certainty 

There may be other considerations that also affect deal certainty.  For 

example, financing risks, risks of material adverse effects, risks that important 

third party consents may not be obtained as well as political risks.  A party may 

be willing to trade off other risks, such as financing terms, against antitrust risks. 

Overall deal value 

Unsurprisingly, the purchase price and overall deal value have a large 

impact on the negotiation equilibrium.  A seller may be indifferent between a deal 

in which it bears some antitrust risk but where shareholders stand to receive a 

steep premium compared with a deal in which the premium is modest but all 

antitrust risk rests with the seller where the expected value of the transaction to 

the seller is the same.  However, this is unlikely to be the case for most sellers.  

Because of the optionality such a structure provides to buyers, and perhaps 

because of risk aversion on both sides, absent a truly extravagant premium, 

purchase price considerations alone are an insufficient form of payoff in deals 

with significant antitrust risk.32 

  

                                                 

32 Note that for a variety of reasons, an extravagant premium may itself present significant 
signaling risks, as the agency may believe that the premium reflects the monopoly rents that might 
be extracted by the buyer from an anticompetitive acquisition. 



67 

 

 II. The Signaling and Leverage Hypotheses 

The conventional wisdom is that including RSPs in acquisition agreements 

will automatically increase the risk that the acquisition will be subject to 

particular scrutiny and enforcement action.  This is known as the signaling 

hypotheses or signaling concern.  Under this hypothesis, the inclusion of risk 

allocation provisions affecting the buyer acts a signal to the agencies that the 

parties to the transaction believe that the transaction may present antitrust issues 

and, that given the threat of regulatory intervention, that it is necessary to allocate 

timing and deal completion risks as between buyer and seller.  Moreover, the 

inclusion of risk-shifting provisions that obligate the buyer to make certain 

commitments or agree certain remedies may increase the likelihood that the 

agencies will demand, and receive, such commitments.  This is known as the 

“negotiation” or “leverage” hypothesis. 33 

In his 2005 empirical study, Harkrider found that transactions with 

specific RSPs were five times more likely to receive a second request than those 

transactions without RSPs.34  Furthermore, out of those transactions receiving 

second requests, transactions with divestiture commitments were three times more 

likely to result in divestitures than those without explicit divestiture commitments. 

What should one infer from these observations?  Harkrider notes that his 

empirical study may only establish correlations: if the agencies and the parties are 

similarly adept at identifying antitrust concerns with a transaction, then one would 

expect deals with explicit RSPs to be associated with a higher rate of investigation 

and enforcement action.  In other words, the greater the antitrust risks perceived 

by the parties, the more likely it is that the agencies will identify issues and 

investigation, and thus the more important it is to allocate antitrust risk ex-ante 

through RSPs.  As Harkrider rightly puts it: “[I]t is possible that mergers with 

HOHW clauses are more likely to receive second requests not because the 
                                                 

33 Harkrider, supra note 3, at 52. 
34 Id. 
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HOHW clause provides any useful signal, but rather because the presence of a 

HOHW clause is correlated with an underlying antitrust risk.”35 

 III. An Examination of Outcomes in Recent Transactions with Divestiture 
Covenants 

Although the results are anecdotal, a survey of announced public deals 

over the last 12 months reveals several significant transactions in which the 

outcomes suggest that signaling and leverage concerns did not affect the outcome 

of the agency’s investigation. 

SXC/Catalyst 

On April 17, 2012, Pharmacy-benefit manager SXC Health Solutions 

Corp. agreed to buy Catalyst Health Solutions Inc. in an approximately roughly 

$4.1 billion cash-and-stock deal, combining two rivals in the pharmacy benefits 

management industry.  Although the FTC had recently cleared Express Scripts 

Holding Co. company’s $29.1 billion acquisition of Medco Health Solutions 

without conditions,36 this transaction included a significant RBD of $281.50 

million, or 6.9% of the purchase price.37  The transaction was cleared 

unconditionally. 

Hologic/Gen-Probe 

On April 30, 2012, Gen-Probe announced its $3.7-billion purchase of 

Gen-Probe.38  Although some industry analysts claimed that the merger would 

create a “dominant player” in the field of women’s healthcare, the FTC appears to 

                                                 

35 Id. 
36 Statement of the Fed. Trade Comm’n Concerning the Proposed Acquisition of Medco Health 
Solutions by Express Scripts, Inc. (Apr. 2, 2012), available at 
http://www.ftc.gov/os/2012/04/120402expressmedcostatement.pdf. 
37 Agreement and Plan of Merger among SXC Health Solutions Corp. and Catalyst Health 
Solutions Inc. (Form 8-K Ex. 2.1) § 6.07(f) (Apr. 17, 2012). 
38 See Press Release, Hologic, Inc., Hologic to Acquire Gen-Probe. (Apr. 30, 2012), available at 
http://investors.hologic.com/index.php?s=43&item=446. 
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have initiated a preliminary investigation but then cleared the transaction without 

the issuance of a Second Request.39  This occurred despite the fact that Hologic 

had agreed to make divestitures valued up to $58 million.40 

Gencorp/Pratt & Whitney Rocketdyne 

In the Gencorp acquisition of Whitney Rocketdyne announced on July 22, 

2012, Gencorp committed to divest assets valued at no more than $100 million.41  

Despite this divestiture commitment, however, the FTC voted to close its 

investigation without taking action.  Notably, although the FTC concluded that 

the deal would create a monopoly in the market for a type of advanced missile 

defense interceptor propulsion system, the Commission decided to permit the 

transaction, deferring to the wishes of the U.S. Department of Defense.42 

DigitalGlobe/GeoEye 

On July 23, 2012, DigitalGlobe announced an agreement to purchase its 

rival GeoEye.  The deal would combine the only two commercial providers of 

satellite imagery in the United States.43  The merger agreement provided for an 

RBF of $20 million (or 4.29% of the purchase price).44  Despite receiving a 

                                                 

39 See Press Release, Hologic, Inc., Hologic and Gen-Probe Announce Expiration of Hart-Scott-
Rodino Act Waiting Period (June 19, 2012), available at http://investors.hologic.com/2012-06-19-
Hologic-and-Gen-Probe-Announce-Expiration-of-Hart-Scott-Rodino-Act-Waiting-Period. 
40 Agreement and Plan of Merger by and among Gen-Probe Incorporated, Hologic, Inc. and Gold 
Acquisition Corp. (Form 8-K Ex. 2.1) § 7.2(e) (Apr. 30, 2012). 
41 Stock and Asset Purchase Agreement by and between United Technologies Corporation and 
GenCorp Inc. (Form 8-K Ex. 2.1) § 5.2(f) (July 22, 2012). 
42 See News Release, Fed. Trade Comm’n, FTC Closes its Investigation into GenCorp’s Proposed 
Purchase of Pratt & Whitney Rocketdyne (June 10, 2013), available at 
http://www.ftc.gov/opa/2013/06/gencorp.shtm. 
43 See A. Ananthalakshmi , DigitalGlobe Gets Antitrust Nod for GeoEye Buy, REUTERS, Jan. 9, 
2013, available at http://www.reuters.com/article/2013/01/09/us-digitalglobe-geoeye-
idUSBRE9080ZO20130109. 
44 Agreement and Plan of Merger by and among DigitalGlobe, Inc., 20/20 Acquisition Sub, Inc., 
WorldView, LLC, and GeoEye, Inc. (Form 8-K Ex. 2.1) § 6.06(b) (July 22, 2012). 
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Second Request from the Department of Justice,45 the parties closed the 

transaction without remedies.46 

Tesoro/BP West Coast Products 

In this transaction, despite the fact that the acquisition agreement provided 

for the divestiture of a specific refinery by the buyer (Tesoro’s South Wilmington 

refinery in Los Angeles),47 the FTC closed its investigation without taking action, 

concluding that the transaction would not lessen competition in the relevant gas 

market in California.48  

Aetna/Coventry Healthcare 

In this approximately $5.7 billion transaction, Aetna agreed to acquire 

rival health care insurer Coventry.  The transaction included a RBF of $450 

million, or approximately 8% of the purchase price.49  Although a Second 

Request was issued,50 the transaction was cleared unconditionally.51 

                                                 

45 Press Release, DigitalGlobe, Inc., DigitalGlobe Receives Request for Additional Information 
from DOJ Regarding Proposed Combination with GeoEye (Sept. 24, 2012), available at 
http://media.digitalglobe.com/press-releases/digitalglobe-receives-request-for-additional-infor-
nyse-dgi-0933678. 
46 See Ananthalakshmi, supra note 43. 
47 Purchase and Sale Agreement by and among BP West Coast Products LLC, Atlantic Richfield 
Company, Arco Midcon LLC, Arco Terminal Services Corporation, Arco Material Supply 
Company, CH-Twenty, Inc., Products Cogeneration Company, and Energy Global Investments 
(USA) Inc., and Tesoro Refining and Marketing Company (Form 8-K Ex. 2.1) § 7.3.3 (Aug. 8, 
2012). 
48 Statement of the Fed. Trade Comm’n, In re Tesoro Corp. / BP p.l.c. (May 17, 2013), available 
at http://www.ftc.gov/os/closings/comm/130517tesoro_bpstmtofcomm. 
49 Agreement and Plan of Merger dated as of August 19, 2012 among Aetna, Inc., Jaguar Merger 
Subsidiary, Inc., and Coventry Health Care, Inc. (Form 8-K Ex. 2.1) § 10.03(e) (Aug. 19, 2012). 
50 See Caroline Humer, Aetna Says DOJ Asked for More Information on Coventry Buy, REUTERS, 
Nov. 9, 2012, available at http://www.reuters.com/article/2012/11/09/us-coventry-aetna-
idUSBRE8A80WH20121109. 
51 See Press Release, Aetna, Inc., Aetna to Complete Acquisition of Coventry Health Care (May 3, 
2013), available at http://newshub.aetna.com/press-release/corporate-and-financial/aetna-
complete-acquisition-coventry-health-care. 
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Regal Entertainment Group/Hollywood Theaters 

In February 2013, Regal agreed to purchase Hollywood Theaters, a 

national chain of 46 theaters based in Portland, Oregon. Despite Regal agreeing to 

make divestitures valued at up to $3.5 million,52 the transaction closed on April 1, 

2013 with no action being taken by the FTC. 

Georgia-Pacific/Buckeye 

On April 24, 2013, Georgia-Pacific announced an agreement to acquire 

Buckeye Technologies Inc., a leading manufacturer and marketer of specialty 

fibers and nonwoven materials made from wood and cotton.  Although the 

acquisition agreement required the purchaser to divest a particular facility in 

North Carolina,53 despite a Second Request being issued the transaction closed 

with no remedies being required by the DOJ.54 

Boise/Packaging Corp. of America 

On September 16, 2013, Boise announced its $2 billion acquisition of 

Packaging Corp. of America.  The acquisition agreement provided that Boise 

would not be required to make any divestitures, except for the divestiture of a 

Packaging Corp mill in Wallula, WA.55  The transaction received early 

termination.56 

                                                 

52 Agreement and Plan of Merger by and among WTH Holdings, L.L.C., Wallace Theater 
Holdings, Inc., Regal Entertainment Group and RGCS Merger Sub, Inc. (Form 10-Q Ex. 10.1) 
§ 3.04(c)(i) (Feb. 16, 2013). 
53 Georgia-Pacific/Buckeye Agreement, supra note 20, § 5.6(g). 
54 See Liz Hoffman, No ‘Roadmap’ Problem as DOJ Approves $1.5B Buckeye Deal, LAW360, 
Aug. 22, 2013, available at http://www.law360.com/competition/articles/466932. 
55 Agreement and Plan of Merger by and among Packaging Corporation of America, Bee 
Acquisition Corporation and Boise Inc. (Form 8-K Ex. 2.1) § 8.2(e) (Sept. 16, 2013). 
56 See News Release, PCA, PCA and Boise Announce Early Termination of HSR Waiting Period 
(Oct. 1, 2013), available at http://phx.corporate-ir.net/phoenix.zhtml?c=113281&p=irol-
newsArticle&ID=1860587&highlight=. 
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Several other notable transactions with RSPs unsurprisingly did result in 

agency investigation and intervention.  These transactions included Hertz/Dollar 

Thrifty,57 Honeywell/Intermec,58 Nielsen Holdings/Arbitron,59 and Pinnacle 

Entertainment/Ameristar Casinos.60 

 III. Conclusion 

Although not scientific by any means, a brief survey of public transactions 

over the last year does not support the view that RSPs are nearly always self-

fulfilling in deals with underlying antitrust risks.  This is not to say that RSPs 

have no discernible signaling or leverage effects on the agencies: Indeed,  

notwithstanding protestations from the agencies that consent orders are unlike 

typical corporate negotiations, but are fine-tuned to the specific facts and the 

public interest,61 a skeptical reviewer of enforcement decisions will encounter 

numerous cases in which a public choice conception of antitrust enforcement has 

significant explanatory power.  However, the conventional wisdom appears to 

overstate these risks, which are more likely to appear in marginal cases, and 

                                                 

57 Agreement and Plan of Merger by and among Hertz Global Holdings, Inc., HDTMS, Inc., 
Dollar Thrifty Automotive Group, Inc. (Form 8K Ex. 2.1) § 6.03(c) (Aug. 26, 2012); In the Matter 
of Hertz Global Holdings, Inc., a corporation, FED. TRADE COMM’N, 
http://www.ftc.gov/os/caselist/1010137/index.shtm (last visited Nov. 14, 2013). 
58 Agreement and Plan of Merger by and among Honeywell International Inc., Hawkeye Merger 
Sub Corp. and Intermec, Inc. (Form 8K Ex. 2.1) § 8.2(b) (Dec. 9, 2012); In the Matter of 
Honeywell International Inc., a corporation, FED. TRADE COMM’N, 
http://www.ftc.gov/os/caselist/1310070/index.shtm (last visited Nov. 14, 2013). 
59 Agreement and Plan of Merger among Nielsen Holdings N.V., TNC Sub I Corporation and 
Arbitron Inc. (Form 8K Ex. 2.1) §§ 6.03(f), 6.08(c) (Dec. 17, 2012); In the Matter of Nielsen 
Holdings N.V., a corporation, and Arbitron Inc., a corporation, FED. TRADE COMM’N, 
http://www.ftc.gov/os/caselist/1310058/index.shtm (last visited Nov. 14, 2013). 
60 Agreement and Plan of Merger among Pinnacle Entertainment, Inc., PNK Holdings, Inc., PNK 
Development 32, Inc., and Ameristar Casinos, Inc. (Form 8K Ex. 2.1) § 5.7(f) (Dec. 20, 2012); In 
the Matter of Pinnacle Entertainment, Inc., a corporation, and Ameristar Casinos, Inc., a 
corporation, FED. TRADE COMM’N, http://www.ftc.gov/os/adjpro/d9355/index.shtm (last visited 
Nov. 14, 2013). 
61 Deborah L. Feinstein, Director, Bureau of Competition, Fed. Trade Comm’n, Remarks at GCR 
Live:  The Significance of Consent Orders in the Federal Trade Commission’s Competition 
Enforcement Efforts (Sep. 17, 2013), available at http://www.ftc.gov/speeches/dfeinstein/ 
130917gcrspeech.pdf. 
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which risks are unlikely to large enough for parties to justify overly inventive 

methods to avoid disclosure of RSPs.62 

Most parties and their counsel appear to have concluded that for 

transactions with significant underlying antitrust concerns, the benefits of greater 

certainty through clear risk allocation outweigh the potential signaling and 

leverage downsides of explicit RSPs.  In other words, the market appears to have 

determined that the inclusion of RSPs in acquisition agreements is an efficient 

contracting mechanism that should result in higher payoffs for both buyer and 

seller. 

                                                 

62 For a discussion of the use of side letters and joint defense agreements, see John D. Harkrider, 
Betting on Antitrust Risk – Are Antitrust Risk-Shifting Provisions Material to Wall Street?, 
ANTITRUST, Spring 2007 35 at 35, 36; Richard Steuer, Jodi Simala and John Roberti, Competition 
Law in Merger Transactions: Managing and Allocating Risk in the New Normal, 9 Competition 
Law International 31 (2013), at 41. 
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