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Dear Readers,

The Sustainable Development Law and Policy Brief (“SDLP”) 
is celebrating twenty-two years of legal scholarship on issues 
related to environmental, energy, natural resources, and 
international development law. SDLP continues to provide 
cutting-edge solutions to these legal issues in the face of the 
global COVID-19 Pandemic, while also transitioning back into 
a “new normal.” This issue is no different, as we published 
articles challenging our lawmakers and policy heads to address 
the impending needs of our communities to develop more 
sustainable infrastructure—needs that are only exacerbated by 
man-made climate change. We are proud of the work published, 
and we are forever thankful to our staff who worked tirelessly on 
these pieces to bring our readership another great issue. 

This issue champions solutions to meet the needs of outdated 
infrastructure and drought, which will simultaneously address 
human rights challenges and conservation issues. From creating 
intentional surplus programs along the Colorado River, to 
finding a balance between preserving cultural heritage and 
updating old infrastructure, our authors provide an in-depth 
analysis into the current issues we face and possible ways we 
may be able to address these challenges. The Stelter article 
outlines the challenges states have faced in the decades long 
drought impacting the Colorado River and how Utah can use 
other Colorado River basin states’ intentionally created surplus 
(“ICS”) programs to create their own, which ultimately addresses 
Utah’s water conservation concerns and water management 
issues. Stelter hopes that by implementing such a plan, along 
with complying with state drought contingency plans, other 
basin states can use Utah’s ICS plan to improve upon their 
conservation and water management issues. The Babaturk 
article begins by emphasizing the importance of heritage and 
cultural preservation but recognizes the need for making room 
for change in an ever-rapidly changing world. The article aims 
to tackle this delicate balance of preserving the past but making 
way for the future, using several cities rich with cultural history 
as case studies. Both articles provide hopeful and possible 
workarounds of their issues by building on frameworks already 
in place, while also putting forward innovative and thoughtful 
explanations to achieve solutions.

We would like to thank all the article and feature authors for 
their insights and dedication to raising important legal issues. 
Also, we would like to thank the professors, executive board, 
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Brief, email our Managing Editor at sdlp.wcl@gmail.com

staff, and publisher of SDLP for making this publication 
possible. SDLP is a team endeavor, and having such a wonderful 
staff under our guidance has been nothing short of extraordinary. 
Finally, we would like to thank our readers, whose involvement 
and investment in SDLP are the reasons that we have been able 
to create this publication for so many years, and will continue to 
do so for years to come.

Sincerely,

Juliette Jackson & Bailey Nickoloff
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The Sustainable Development Law & Policy Brief (ISSN 
1552-3721) is a student-run initiative at American University 
Washington College of Law that is published twice each 
academic year. The Brief embraces an interdisciplinary 
focus to provide a broad view of current legal, political, and 
social developments. It was founded to provide a forum for 
those interested in promoting sustainable economic develop-
ment, conservation, environmental justice, and biodiversity 
throughout the world.

Because our publication focuses on reconciling the ten-
sions found within our ecosystem, it spans a broad range 
of environmental issues such as sustainable development; 
trade; renewable energy; environmental justice; air, water, 
and noise regulation; climate change; land use, conservation, 
and property rights; resource use and regulation; and animal 
protection.
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habitat destruction, water pollution, displacement of indig-
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gathering to transportation to printing to paper sorting, must 
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of their certification process.

Currently, FSC certification is one of four methods a 
publisher can employ to ensure its publications are being 
produced using the best sustainable practices. It is the method 
practiced by our printer, HBP, Inc. (FSC Chain-of-Custody 
Certification: FSC® C010897).
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absTraCT

The Colorado River Basin continues to face a now two-
decade-long drought sparked by the drastic effects of climate 
change on the region. Climate forecasting predicts that the 
adverse effects of climate change will only increase in severity 
in years to come. These effects have led federal, state, tribal, 
and private actors operating in the basin to search for innovative 
and effective solutions to the significant water scarcity problems 
that will persist into the future. A closely linked threat stem-
ming from Colorado River water scarcity is the prospect of a 
“Compact call” on Upper Basin water by the Lower Basin states 
under the Colorado River Compact in the not-so-distant future. 
To proactively address this threat, as well as to improve water 
conservation efforts in the Upper Basin, this paper proposes that 
the State of Utah look to the Lower Basin Intentionally Created 
Surplus (ICS) program to implement a similar program for intra-
state water banking and conservation in Utah. In so doing, the 
paper addresses the relevant pieces of the “Law of the River,” 
as well as the development of the current drought in the basin 
and recent stakeholder policy and conservation responses. The 
paper also examines likely legal and practical uncertainties 
surrounding a Utah ICS Program. By studying lessons learned 
from creative and progressive water management by other basin 
states, Utah can address state water scarcity, comply with Upper 
Basin Drought Contingency Plan promises, and chart a path for 
the rest of the Upper Basin. 

I. InTroduCTIon

Recent U.S. Bureau of Reclamation (“Reclamation”) models 
project “a possible one million acre-foot drop in Lake Powell’s 
water storage due to lagging snowpack totals and record-setting 
soil moisture deficits.”1 Another recent study found that “if 
Upper Basin consumptive uses continue to increase as pro-
jected[,] . . . then the flow obligations at Lee Ferry cannot be 
achieved or an equivalent amount of Upper Basin consumptive 
uses would have to be curtailed during a continued drought.”2 
However, the same study concluded that “if the Upper Basin 
were to not consume additional water beyond that which occurs 
now, the risks and impacts of future droughts and climate change 
would be substantially ameliorated.”3 

As is becoming clearer with each passing year that the 
Colorado River Basin remains in a historic drought, innovative 
and proactive measures must be taken to avoid crucial water 
supply shortages throughout the Upper Basin. This paper sug-
gests one such measure: a Utah Intentionally Created Surplus 
(“ICS”) Program. By incentivizing water conservation in Utah, 
the state could both protect Utah water-user interests and serve 
as a beacon for other Upper Basin states to pursue similar water 
management schemes.

This paper moves toward the implementation of a Utah ICS 
Program in three parts. First, Part II lays the foundation of the 
“Law of the River” by discussing important agreements such 
as the Colorado River Compact, Upper Colorado River Basin 
Compact, and Colorado River Storage Project Act. Next, Part III 
traces the evolution of the Colorado River Basin drought begin-
ning in 2000 and stakeholder responses, including the 2007 
Colorado River Interim Guidelines for Lower Basin Shortages 
and Coordinated Operations for Lake Powell and Lake Mead 
(“2007 Interim Guidelines”) and 2019 Drought Contingency 
Plans. Finally, Part IV calls on Utah and Reclamation to pursue 
the creation and implementation of a Utah ICS Program. The 
discussion illuminates various legal uncertainties that require 
navigation, ways in which the system could be initially formed, 
and potential program provisions. The paper concludes with a 
brief discussion of the primary benefit of a Utah ICS Program—
namely, to address climate change-induced water scarcity and 
compliance with the Colorado River Compact. 

II. baCkground

In addressing the nuances and difficulties of crafting a Utah 
ICS Program, we must foray into the development of the “Law 
of the River”4 and the Colorado River Basin over the past cen-
tury. Accordingly, this Section will begin by addressing the cor-
nerstone of the Law of the River: the Colorado River Compact. 
The discussion will then turn to the Upper Basin and the enact-
ment of the Upper Colorado River Basin Compact (“Upper 
Basin Compact”) and the Colorado River Storage Project Act 
(“CRSPA”). 
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                  5

a . coloraDo river compact:  
the Solution creating the problem

While many statutes and agreements play a role in allo-
cating Colorado River system water, none impact water rights 
and water security quite like the Colorado River Compact. 
Responding to disputes over allocation of the system’s waters 

and perceived threats from California’s expansion and water 
use, the Colorado River Basin states coalesced to create the first 
interstate water allocation agreement in U.S. history with the 
Colorado River Compact.6 Under the Compact, the Colorado 
River Basin is separated into two distinct sub-basins consisting 
of territory within multiple states.7 The Upper Basin consists of 
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the parts of Colorado, New Mexico, Utah, and Wyoming “within 
and from which waters naturally drain into the Colorado River 
System above Lee Ferry,” as well as locations outside the basin 
beneficially served by system water, including areas like Salt 
Lake City, Denver, Albuquerque, and Cheyenne.8 The Lower 
Basin consists of parts of Arizona, California, and Nevada 
“within and from which waters naturally drain into the Colorado 
River System below Lee Ferry,” as well as locations outside the 
basin beneficially served by system water.9 As is indicated in 
the textual definitions of each sub-basin, the demarcation line 
between the sub-basins rests at Lee Ferry, Arizona, roughly fif-
teen river miles below Glen Canyon Dam.10 Within this frame-
work, the Colorado River Compact apportioned 7.5 million 
acre-feet (“maf”) annually of Colorado River system water use 
to both the Upper Basin and Lower Basin, with the Lower Basin 
receiving further authorization to increase its apportionment by 
1.0 maf annually.11

While the Colorado River Compact was a groundbreaking 
agreement, it was, and remains, far from perfect. One of the most 
significant miscalculations in drafting the Compact, especially in 
light of the modern-day drought, was the faulty estimate of aver-
age flows in the Colorado River system. In allocating 7.5 maf to 
each sub-basin, the “[n]egotiators believed they were allocating 
more than 17 [maf] of water—perhaps as much as 20.”12 As his-
tory has demonstrated, “the hydrologic record upon which the 
apportionment was made reflected a period of unusually high 
flows.”13 Thus, since its inception, the Colorado River Compact 
has apportioned more water to the basin states than is normally 
present within the system. 

Along with the pitfalls in quantitative analysis, numerous 
drafting issues are present in the Colorado River Compact. For 
purposes of this paper, none is potentially more impactful to the 
Upper Basin than the language chosen for Article III(d). Under 
Article III(d), “[t]he States of the Upper Division will not cause 
the flow of the river at Lee Ferry to be depleted below an aggre-
gate of 75,000,000 acre feet for any period of ten consecutive 
years. . . .”14 Although contested,15 this language seems to indi-
cate that the Upper Basin states have a legal obligation to deliver 
7.5 maf on average annually to the Lower Basin at Lee Ferry. If 
this is the proper construction of Article III(d), the Lower Basin 
has a legal right to request fulfillment of the delivery obligation 
irrespective of water availability in the Upper Basin. This legal 
right is referred to as a “Compact call,” a situation in which post-
1922 water rights in the Upper Basin may be curtailed to ensure 
the delivery obligation is satisfied. 

Other interpretive issues pertinent to the Upper Basin 
involve delivery obligations to Mexico. Under the 1944 U.S.–
Mexico treaty, the U.S. must provide 1.5 maf to Mexico annual-
ly.16 Additionally, Article III(c) of the Colorado River Compact, 
if surplus amounts of Colorado River system water are unavail-
able to meet the 1.5 maf allotment, the Upper Basin and Lower 
Basin must each supply half of the deficiency to fulfill Mexico’s 
allotment.17 Under the first Article III(c) interpretive issue, the 
Lower Basin contends that the Upper Basin is not only obligated 
to deliver half of the deficiency, but also half of the estimated 

“286,000 [acre-feet] of [evaporative] losses that occur as the 
water moves through the Lower Basin to the Mexican bor-
der . . . .”18 Second, the Upper Basin’s delivery obligation to 
meet Mexico’s treaty allotment is likely an annual obligation, 
and thus the Upper Basin cannot receive credit for delivering in 
excess of the delivery obligation in one year and then use that 
credit to withhold deliveries in a subsequent year.19 So in years 
where no surplus exists to satisfy Mexico’s treaty allotment, the 
Upper Basin, in combination with its delivery obligation under 
Article III(d), would be required to supply roughly 8.25 maf at 
Lee Ferry with the potential for an additional estimated 143,000 
acre-feet in evaporative losses. 

As is evidenced by the delivery obligations discussed 
above, a Compact call on the Upper Basin is a frightening pros-
pect. This scenario is particularly worrisome for Upper Basin 
states because many major metropolitan water rights—includ-
ing for Salt Lake City, Denver, Cheyenne, Albuquerque, and 
Santa Fe20—are junior to the Compact, meaning municipal 
water supplies could be the first ones curtailed in a call.

b . upper baSin compact

While the Colorado River Compact created delivery obli-
gations for the Upper Basin, the Upper Basin Compact is the 
agreement that details the process for complying with said obli-
gations and a Compact call. The Upper Basin Compact allocates 
the Upper Basin’s allotment of Colorado River system water use 
to each Upper Basin state based upon the remaining use avail-
able after compliance with Article III(c) and (d) of the Colorado 
River Compact and Arizona’s Upper Basin Compact allotment 
of 50,000 acre-feet per year.21 After this compliance, Upper 
Basin states receive the following annual amounts of remaining 
Colorado River system water use: Colorado receives 51.75%; 
Utah receives 23%; Wyoming receives 14%; and New Mexico 
receives 11.25%.22

In anticipation of potential water supply shortages, Article 
IV of the Upper Basin Compact sets out the process and proce-
dures for Upper Basin states to follow in the event of a Compact 
call.23 Additionally, and significant for Upper Basin municipal 
water rights, Article IV explicitly states that when considering 
water right curtailment in the event of a Compact call, “water 
under rights perfected prior to November 24, 1922, shall be 
excluded,”24 leaving junior water rights to be first on the curtail-
ment block.

c . coloraDo river Storage proJect act anD the 
central utah proJect

While allocating the Upper Basin’s share of Colorado River 
system water was a necessary first step, the Upper Basin states 
felt they could not engage in practical use of their allocated 
water given the then-existing nature of the Colorado River and 
its tributaries. Like many western rivers, the Colorado River 
often experienced erratic flow rates that made it difficult to 
consistently obtain water for consumptive use.25 This difficulty, 
in addition to being the basis for the Upper Basin Compact’s 
percentage-based allocation scheme, led to the Upper Basin’s 
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“concerted effort to obtain congressional authorization of leg-
islation that would make it possible for the Upper Basin states 
to utilize their total allocated water supply.”26 Out of this effort, 
the CRSPA27 put into place the Colorado River Storage Project 
(“CRSP”). 

The CRSPA, among other things, authorized construction 
of numerous water infrastructure projects throughout the Upper 
Basin. Of note to this paper, CRSPA authorized the construc-
tion of Flaming Gorge Dam and Reservoir,28 Glen Canyon Dam 
and Lake Powell, and various water transportation infrastructure 
throughout Utah.29 Of Utah’s water transportation projects, the 
largest, both in terms of size and amount of water supplied, is 
the Central Utah Project (“CUP”). Likely exceeding a total cost 
of $3 billion by time of completion,30 the CUP at full demand 
“develops and delivers about 251,750 acre[-]feet of water annu-
ally for use by the people of Utah.”31 Importantly, the CUP’s 
water right, with a priority date of 1964,32 is both junior to other 
water rights in the state and subordinate to delivery obligations, 
including to Mexico33 and the Lower Basin.34 With just under 
100,000 acre-feet of CUP-supplied water designated for munici-
pal and industrial use,35 largely throughout the Wasatch front, 
a Compact call would pose a significant threat to an array of 
domestic water users in the state. 

Although the primary piece of CRSPA infrastructure this 
paper will discuss is the Flaming Gorge Dam and Reservoir, the 
goal of bolstering storage levels at Flaming Gorge is simply a 
means to a more pressing end—namely, increasing the wet water 
stored in the Upper Basin’s primary reservoir used to deliver 
flows to the Lower Basin: Lake Powell. As has become alarm-
ingly evident in recent years, the active storage levels of Lake 
Powell are in a free fall. According to the most recent figures 
from Reclamation at the time of writing, “[t]he end of March 
[2022] elevation and storage of Lake Powell were 3,523.13 
feet (177 feet from full pool) and 5.81 million acre-feet (maf) 
(24 percent of live capacity), respectively.”36 As is evidenced 
by the creation and acceptance of the Upper Basin Drought 
Contingency Plan (“Upper Basin DCP”), the Upper Basin states 
realize that bolstering active storage in CRSPA infrastructure 
like Lake Powell and Flaming Gorge will be crucial for Compact 
compliance.37 Now it is simply a matter of transitioning that fun-
damental understanding into action.

III. unpreCedenTed droughT and sTakeholder 
responses: 2000–presenT

This Section will begin with an introduction to the water 
supply effects of the now two-decade-long drought plaguing 
the basin. Next, the discussion examines the necessary response 
made by the basin states, the federal government, and private 
entities to avert dire shortages in Lake Powell and Lake Mead 
and to avoid Compact litigation: the 2007 Interim Guidelines. 
Finally, the Section concludes with a look at the 2019 Drought 
Contingency Plans aimed at supplementing the 2007 Interim 
Guidelines to further address aridification of the basin.

a . the Drought

During the late-twentieth century, water users throughout 
the basin states were blessed with relatively consistent Colorado 
River system flows and ample amounts of stored water for con-
sumptive use. From 1981 to 1985, estimated consumptive use 
and losses of Colorado River system water in the Upper Basin 
and Lower Basin averaged over 15.0 maf.38 And “[i]n 1998, 
both [Lake Mead and Lake Powell] were full and, between them, 
stored more than 50 million acre-feet—roughly three and a half 
years’ worth of the river’s average flow.”39 However, a more 
dire situation arose at the turn of the millennium. According to 
Reclamation, “[t]he period of 2000 through 2019 was the low-
est 20-year period in the historical natural flow record that dates 
back to 1906” and “[t]he average Upper Basin natural flow of 
this period was over 14 percent less than the long-term average 
natural flow.”40 And according to one study, “[b]ecause of the 
effects of climate change, future flows in the river will likely 
continue to decline beyond the current ~18% reduction relative 
to the 20th century.”41 Further dovetailing with a significantly 
reduced water supply, “[c]onsumptive use and losses in the basin 
have grown . . . and ha[ve] regularly exceeded natural flows, in 
particular during the current drought.”42 Furthermore, “[f]rom 
1971 to 2002, total consumptive use and losses grew from 13 
[maf] to over 16 [maf] annually.”43

The detrimental effects of the drought from 2000 to 2005 
and “[l]ong-festering disagreements over the meaning of certain 
aspects of the Colorado River Compact . . . and other pieces of the 
Law of the River [] threatened to provoke litigation.”44 As stated 
by Upper Basin representatives at the time, “[t]he fundamental 
issue for the Upper Basin relates to whether a deficiency exists 
under Article III(c) of the Compact, which would trigger an 
obligation of the Upper Basin to share in any such deficiency.”45 
The Upper Basin consistently held that such a deficiency did not 
exist and that the Upper Basin was thus under no obligation to 
share in remedying such deficiencies in treaty flows to Mexico. 
In this environment, the potential for expensive, protracted liti-
gation in the U.S. Supreme Court in pursuit of a final interpreta-
tion of Article III of the Colorado River Compact has been at an 
unnervingly high level. 

b . 2007 interim guiDelineS

In response to the historic drought, declining levels of both 
Lake Mead and Lake Powell, and the rising tensions among 
the basin states, the Department of Interior (“Interior”) in 2005 
began “to develop additional operational guidelines and tools to 
meet the challenges of the drought in the [b]asin.”46 Within two 
years, the basin states, along with Interior through Reclamation, 
entered into the 2007 Interim Guidelines.47 “The three pri-
mary purposes of the guidelines were generally to (1) improve 
Reclamation’s management of the Colorado River; (2) provide 
mainstem Colorado River users in the United States with a 
greater degree of predictability; and (3) increase the flexibility 
of meeting water needs with reservoir water, particularly in 
drought.”48 Most important to this paper, the Interim Guidelines 
established an innovative strategy to conserve water for future 
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use and to increase Lake Mead storage levels: the Intentionally 
Created Surplus program (“Lower Basin ICS Program”). Under 
this program, water users in Lower Basin states (“contrac-
tors”) contract with Reclamation to store a conserved portion 
of their water rights in Lake Mead for future delivery and use. 
The Interim Guidelines set out specific provisions for clas-
sifying types of ICS, the creation of ICS, and the delivery of 
stored ICS.49 

First, the Interim Guidelines set out four categories of ICS: 
Extraordinary Conservation, Tributary Conservation, System 
Efficiency, and Imported ICS.50 Extraordinary Conservation ICS 
is created through activities such as land fallowing, canal lin-
ing, and desalination.51 Tributary Conservation ICS is created 
by acquiring for conservation purposes water rights to water in 
Colorado River tributaries that has consistently been consump-
tively used in the recent past.52 To create System Efficiency 
ICS, a “[c]ontractor may make contributions of capital to the 
Secretary [of Interior] for use in projects designed to realize 
system efficiencies that save water that would otherwise be lost 
from the Mainstream” Colorado River.53 Finally, Imported ICS 
is created through “introducing non-Colorado River System 
water in that Contractor’s state into the Mainstream.”54

For a Lower Basin contractor to create and store ICS water, 
they must first submit an ICS creation plan to the Secretary of 
Interior addressing how they plan to create the ICS, the term of 
creation, the estimated amount of ICS to be created, the verifica-
tion methods, and documentation of necessary state and federal 
permits.55 In addition, the Interim Guidelines placed a one-time 
five percent tax on ICS water stored in Lake Mead in the year 
the ICS water was created,56 as well as a three percent annual 
deduction from ICS water stored in Lake Mead to account for 
evaporation losses.57

Finally, the Interim Guidelines set out specific conditions 
and procedures relating to the delivery of ICS water. ICS water 
can only be delivered to contractors when the Secretary of 
Interior has declared either a Surplus58 or Normal59 Condition 
of water supply in the Colorado River system. Additionally, con-
tractors must enter into a Delivery Agreement with Reclamation. 
And the Interim Guidelines set specific limits on the amount of 
stored Extraordinary Conservation ICS water that can be deliv-
ered to contractors in any given year.60 

c . Drought contingency planS

While the Interim Guidelines were a significant step in 
addressing Colorado River Basin drought, the basin states and 
Reclamation quickly realized by 2013 the need for additional 
procedures and safeguards to address the continuing impacts 
of climate change on the basin. Accordingly, in 2019, the basin 
states and Reclamation entered into the Agreement Concerning 
the Colorado River Drought Contingency Management and 
Operations.61 The purpose of the agreement was to “allow the 
development and testing, on an interim basis, of tools to pro-
vide additional security and certainty in the water supply of the 
Colorado River System . . . .”62

As a part of the agreement, both the Lower and Upper Basins 
individually created their own unique drought contingency plans 
(“Lower Basin DCP” and “Upper Basin DCP”).63 Most notably 
for this paper, the Lower Basin DCP includes provisions further 
adjusting and expanding the Lower Basin ICS Program created 
by the 2007 Interim Guidelines. The Lower Basin DCP intro-
duced one-time percentage fees as opposed to annual percentage 
fees for evaporation losses, allowed for ICS creation sharing 
between Lower Basin states, and allowed for interstate water 
transfers of ICS depending on Lake Mead elevations.64

“The Upper Basin DCP is designed to: (1) protect critical 
elevations at Lake Powell and help ensure continued compliance 
with the 1922 Colorado River Compact; and (2) establish the 
foundation for the storage of water in the Upper Basin as part of 
a Demand Management Program that may be developed in the 
future.”65 Most importantly for this paper, the Upper Basin DCP 
charged the Upper Basin states with exploring and potentially 
developing an Upper Basin Demand Management Program 
(“DMP”) aimed at reducing consumptive use of Colorado River 
system water and augmenting water supplies.66 While an impor-
tant step, the Upper Basin DCP only requires Upper Basin states 
to “investigate the feasibility of developing and implementing 
an Upper Basin Demand Management Program.”67 

While the investigation of the feasibility of an Upper Basin 
DMP is a laudable goal, the ever-worsening water scarcity 
scenario playing out in the Colorado River Basin requires more 
swift and decisive action from Upper Basin leaders. And to date, 
the Upper Basin states, Utah included, have failed to make the 
firm declaration that a general demand management program 
in the Upper Basin would be feasible and move past the initial 
investigatory stage.68 Accordingly, water management and con-
servation options like a Utah ICS Program should be evaluated 
for implementation as soon as possible to both fulfill Utah’s 
Upper Basin DCP obligation to investigate demand management 
and to adequately address both consumptive use and compliance 
with existing law and delivery obligations. 

IV. The uTah ICs WaTer bank: 
flamIng gorge reserVoIr

Although the threats posed by climate change undoubtedly 
impact the entire basin, worsening drought conditions and water 
shortages could pose a unique ultimatum for Upper Basin states: 
comply with a Compact call by curtailing post-1922 water 
rights or protect the stability of current water use and violate 
the Colorado River Compact. To reduce the risk of a Compact 
call on Utah water users, Utah should work to implement a 
program similar to the Lower Basin ICS Program on an intra-
state level. By incentivizing the creation and storage of surplus 
Colorado River system water, Utah could save water for future 
Compact compliance, honor the state’s commitment to demand 
management under the Upper Basin DCP, and serve as a model 
for other Upper Basin states to similarly pursue demand man-
agement schemes.

This Section begins by providing a background of the pro-
posed water bank, the Flaming Gorge Reservoir (“Reservoir”). 
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Next, the discussion considers legal uncertainties surrounding 
an intrastate ICS Program in the Upper Basin, the legal creation 
of a Utah ICS Program, and some general provisions a Utah ICS 
Program should include. This coverage is not exhaustive of all 
possible difficulties a Utah ICS Program would face in creation 
or implementation, but rather aims to spark dialogue for the 
creation of an intrastate, and ultimately Upper Basin, demand 
management program. As such, the Section offers starting points 
for the legal creation of, and practical considerations relating to, 
a Utah ICS Program. 

a . the bank: flaming gorge reServoir

To implement an ICS program in Utah, a location for fea-
sible surplus water storage is critical. While more directly mim-
icking the Lower Basin ICS Program by using Lake Powell as 
Utah’s intrastate water bank seems appealing, holding surplus 
water in southern Utah would lead to a host of administrative 
issues, such as water shepherding69 and accounting of evapora-
tive losses from conserved waters’ travel to southern Utah. To 
avoid some of these issues, Utah should look to creating a water 
bank at the Reservoir on the Utah-Wyoming border. 

As alluded to earlier, the Reservoir was created following 
the completion of Flaming Gorge Dam on the Green River on 
November 15, 1962, as a part of the CRSP.70 At its maximum 
capacity, the Reservoir can hold 3,788,900 acre-feet71 and, as of 
this writing, maintains storage of 3,149,501 acre-feet of water.72 
As with the other CRSP initial units, Flaming Gorge is owned 
and operated by Reclamation. Flaming Gorge Dam is operated 
with numerous purposes in mind, including hydropower genera-
tion, Green River flood control, flows for the Upper Colorado 
River Endangered Fish Recovery Program, and water storage 
for agricultural, industrial, and municipal uses.73

Turning to the use of the Reservoir as a water bank for 
Utah water users, unlike Lake Powell, no similar shepherding 
or unique evaporation issues exist with storing surplus water in 
the Reservoir.74The only additional accounting measure neces-
sary would be to track ICS deliveries from the Reservoir to those 
water rights holders creating ICS in Utah. Rather than adopt-
ing the difficult administrative task of assuring that conserved 
wet water reaches Lake Powell, storing surplus in northern 
Utah would ensure the surplus credit created better matches the 
amount of wet water added to the bank. By placing the water 
bank at the farthest point upstream in Utah’s portion of the basin, 
the state would increase the efficiency of deposits and deliver-
ies and reduce the accounting procedures necessary to maintain 
accurate ICS accounts. And, regarding evaporation, natural 
losses could be accounted for in manner similar to the Lower 
Basin ICS Program by setting either an annual or a one-time 
evaporation loss deduction. In all, this paper recommends that 
the Reservoir be used as the water bank in a Utah ICS Program. 

b . the program in practice

While creation and implementation of a Utah ICS Program 
could take many forms, this paper suggests that Utah follow in 
the footsteps of the Lower Basin states by adopting a program 

analogous to the Lower Basin ICS Program. Although there will 
inherently be features unique to a Utah ICS Program, much of 
the existing program in the Lower Basin can be adopted for use 
in a Utah intrastate program. However, unlike the Lower Basin 
ICS Program, certain key facets of Western water law in the 
Upper Basin and Utah will have to be carefully navigated for 
such an intrastate system to be realized. 

1. LegaL Uncertainty Under Prior aPProPriation

Like other Western states, Utah assigns water rights on the 
basis of prior appropriation.75 Under this doctrine, a water user 
may obtain a water right by diverting water from a source in 
the state for various beneficial uses. As discussed below, two 
legal components are important to prior appropriation systems: 
temporal priority and beneficial use.

Under prior appropriation systems, those who first divert 
and use water have priority rights over those who begin using 
water from the same source at later dates.76 This rule of tempo-
ral priority is commonly referred to by the adage “first in time, 
first in right.” Thus, the water user with a senior water right 
can receive the full amount of their appropriative right before 
any user with a junior right can receive their water. If a junior 
rights holder’s use of water from a given source impedes the 
senior rights holder’s full use of their appropriation, the senior 
rights holder may, through the proper authorities, seek to halt 
the junior rights holder from further using water until the senior 
rights holder receives their full share. 

The other important concept underlying prior appropriation 
is beneficial use.77 Under prior appropriation systems, a user can 
only obtain a legal right to use water if they are using the water 
for some “beneficial use.” This concept works to ensure that 
water, a limited resource in the arid West, is, while not neces-
sarily used efficiently,78 not put to waste. In most jurisdictions, 
“beneficial use” is a somewhat fluid term without any concrete 
legislative, administrative, or judicial definition or interpre-
tation. In Utah, “beneficial use” is defined as “the purpose to 
which water diverted under a water right is applied[,]”79 includ-
ing, but not limited to, irrigation, stock watering, domestic and 
commercial, industrial, and municipal uses.80

With this understanding of Utah’s water rights system, 
we address the legal and practical issues that may arise with 
an intrastate ICS program. A threshold issue will likely be the 
impact of the beneficial use doctrine on participation in an ICS 
Program. To store a portion of a water right as ICS, a Utah water 
rights holder would have to file a change of use application with 
the State Engineer.81 Under current Utah water law, storage of 
water for future Compact compliance is not considered a ben-
eficial use. Without some adjustment to the state’s beneficial 
use scheme, Utah water users would simply not be able to store 
water in the Reservoir for that purpose, as the State Engineer 
would be obligated to reject any such change application.82 And 
even if such an application were approved, the possibility exists 
that those water rights holders could forfeit the right to their 
stored portion of water.83
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The beneficial use dilemma is the primary roadblock to the 
direct adoption of the Lower Basin ICS Program’s provisions, 
as there is a crucial distinction regarding water rights between 
the sub-basins. Under the Boulder Canyon Project Act of 1928 
(“BCPA”),84 the Secretary of Interior is authorized “to contract 
for the storage of water in [Lake Mead] and for the delivery 
thereof . . . .”85 And, most importantly, the BCPA states that “[n]
o person shall have or be entitled to have the use for any purpose 
of the water stored as aforesaid except by contract” with the 
Secretary of Interior.86 This generally exclusive authority was 
enshrined in the Arizona v. California87 decree, which states 
that “mainstream water shall be released or delivered to water 
users . . . in Arizona, California, and Nevada only pursuant to 
valid contracts therefor made . . . pursuant to Section 5 of the 
[BCPA]. . . .”88 The Arizona v. California opinion further holds 
that the BCPA entirely supplants state law prior appropriation, 
including the beneficial use tenet, with respect to Colorado 
River mainstem water appropriations in the Lower Basin from 
1929 onward.89 Accordingly, although Lower Basin water users 
may need to comply with a beneficial use provision in a Section 
5 contract with Reclamation, Lower Basin water users are not 
subject to the same beneficial use requirement and forfeiture 
analysis as under Upper Basin state prior appropriation law. 
Further, since the Lower Basin ICS Program was expressly cre-
ated by the Department of Interior through Reclamation, Lower 
Basin water users engaging in the creation and storage of ICS 
water, as is discussed below, face no threat of losing their right 
to use Colorado River water like Upper Basin water users would 
under the current Upper Basin legal landscape. 

For Upper Basin states, neither the BCPA nor any other 
federal law supplants state law prior appropriation with respect 
to Colorado River water. While water rights holders through-
out Utah and other Upper Basin states must contract with 
Reclamation to receive and use system water stored in the 
Reservoir pursuant to various reclamation laws,90 the right to use 
Reservoir-stored system water does not protect water users from 
potential forfeiture claims.91 Unlike in the Lower Basin where 
water users can obtain rights to mainstem water by contracting 
with Interior through Reclamation, Upper Basin water users 
must adhere to both state law prior appropriation—including the 
doctrine of beneficial use—and contracts with Reclamation for 
delivery of federally-stored system water.92

Being subject to Utah prior appropriation law and the 
beneficial use tenet, water users in Utah would either simply be 
unable to store water in the Reservoir for later use or could face 
forfeiture claims if they pursued such storage.93 With the uncer-
tain legal landscape that currently exists surrounding Colorado 
River system water rights in the Upper Basin, it appears unlikely 
that Utah water users would be willing to voluntarily participate 
in a Utah ICS Program. 

2. the SoLUtion: exemPting Utah icS Program 
ParticiPation from State-Law forfeitUre anaLySiS

Due to the considerable uncertainty caused by the prior 
appropriation system, broad participation by Utah water users in 

an intrastate ICS program seems improbable. Such a program is 
not viable without a significant portion of Utah water users cre-
ating and storing ICS. Accordingly, water users in the state must 
feel more confident that their appropriative rights are secure 
while participating in the program. 

One way the State of Utah could address the legal uncertainty 
with storing ICS water for the purpose of Compact compliance 
is to adjust prior appropriation to the ever-changing water sup-
ply conditions in the Colorado River Basin. Specifically, Utah 
could exempt ICS Program participation from forfeiture claims 
under state water law. Utah Code Ann. 73-1-4(2)(e) contains a 
lengthy list of water uses that do not subject a water rights holder 
to forfeiture claims, including use in an approved Utah water 
bank.94 Amending the forfeiture statute to include an exemption 
for water created and stored under a Utah ICS Program would 
provide the necessary legal protection and stability for Utah 
water rights holders participating in the program. 

Additionally, if a Utah ICS Program would allow for the 
alienability of ICS to third parties,95 the exemption from forfei-
ture analysis would likely lead to improved economic impacts 
due to the more efficient use of Colorado River system water as 
well as the potential for increased income to Utah water users 
who pursue ICS creation and transfer. Even in the absence of 
alienability, the option to store ICS credits in the Reservoir 
would likely lead to improvements in efficiency, leading to over-
all cost savings for those Utah water users. In all, these economic 
benefits weigh in favor of exempting ICS storage from forfeiture 
analysis to allow for the implementation of a Utah ICS Program. 

The difficulty with pursuing exemption from forfeiture for 
ICS Program participation lies in the more time-consuming and 
politically charged nature of legislative action and gubernatorial 
approval. To provide for such an exemption, the Utah legisla-
ture will need to amend Utah Code Ann. § 73-1-4(2)(e) to add a 
twelfth subsection stating that forfeiture analysis under § 73-1-
4(2)(a) does not apply to ICS Program participation. While there 
exists precedent for such an amendment, namely the exemption 
of participation in a Utah water bank and an exemption for stor-
age rights in accordance with the Groundwater Recharge and 
Recovery Act,96 there are a couple of potential difficulties the 
State Legislature may face in proposing such an amendment to 
the forfeiture statute for ICS Program participation. First, water 
rights holders in Utah may be skeptical of storage of appro-
priative water and its potential impact on junior right holders. A 
junior water right holder in Utah may see the storage of a senior 
water right holder’s water in the Reservoir as a threat to the sta-
bility of their junior right. If the senior water right holder chose 
to take conservation measures and leave a portion of their right 
in the system, a junior right holder would feel more confident 
in the full use of their right. This confidence may be reduced if 
that conserved water is earmarked as ICS and not simply sys-
tem water, or an ICS contractor requests a large delivery of ICS 
water that impacts a junior rights holder’s use of water. 

Although these are valid concerns, the State Engineer will 
be required to ensure that the creation of ICS does not impair 
junior water rights.97 Additionally, to address the impact of ICS 
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delivery, restrictions would be placed on the timing and amount 
of ICS delivery to protect junior rights holders.98 On a more 
practical note, it is likely that junior rights holders’ water will be 
curtailed first in the event of a Compact call. Thus, a Utah ICS 
Program would work to comply with Compact delivery obliga-
tions, prevent U.S. Supreme Court litigation, and protect the 
water rights of junior water rights holders in Utah. And finally, 
junior rights holders could also take advantage of the Utah ICS 
program through both potential alienability provisions99 by con-
tracting directly with senior rights holders for ICS water and the 
creation provisions to conserve and store their own ICS water 
for future use. 

While formally recognizing Compact compliance as a ben-
eficial use would arguably provide the most protection for water 
rights holders participating in a Utah ICS Program, various 
practical and political difficulties would likely prevent such a 
recognition. Explicitly statutorily or administratively accepting 
Compact compliance as a beneficial use may garner pushback 
from water rights holders and stakeholders that are uneasy about 
any concrete definition of “beneficial use.” A less concrete 
definition of “beneficial use” may provide more flexibility for 
future uses of water. And some water users may feel wary about 
how their current use would fit into a more concrete definition. 
Additionally, some stakeholders may feel that their use of water 
has unfairly been ignored as being a “beneficial use” if Compact 
compliance is officially recognized in lieu of the stakeholders’ 
proposed use. Notably, the State has avoided these issues in 
the past by excluding a water use from forfeiture analysis. For 
example, the Utah Water Banking Act states that “[a] banked 
water right is excused from beneficial use requirements pursuant 
to Subsection 73-1-4 (2)(e)(xi).”100

The current legal landscape in Utah would pose substantial 
roadblocks to the creation and implementation of an intrastate 
ICS program. Fortunately, the State has ample precedent and an 
established roadmap to address these roadblocks by amending 
the forfeiture statute to exclude water rights involved in such 
a program from the threat of forfeiture. Such a change allows 
for continued flexibility and consistency in approved beneficial 
uses while also protecting ICS Program participants from for-
feiture and allowing the State Engineer to approve ICS water 
change applications 

3. LegaL creation of a Utah icS Program

While exempting the ICS Program from forfeiture analysis 
will likely be the linchpin in making a Utah ICS Program pos-
sible, stakeholders will still need to address how the program 
would be formed in accordance with existing law. 

The first option for legally creating a Utah ICS Program 
with the Reservoir as a water bank is through Reclamation’s 
authority under the CRSPA. The CRSPA provides that “the 
Secretary of the Interior is . . . authorized (1) to construct, oper-
ate, and maintain the following initial units of the Colorado 
River storage project: . . . Flaming Gorge . . . .”101 Since it is 
likely that “operating” Flaming Gorge Dam and Reservoir 
would include implementation and operation of a Utah ICS 

Program, Reclamation likely has the legal authority to create 
such a program without further congressional approval. In this 
scenario, Reclamation would contract directly with Utah water 
users for storage and delivery of ICS similar to the Lower Basin 
ICS agreements. And the state would still have a necessary role 
to play given the need for Utah water users participating in the 
program to go through the change application process in adjust-
ing aspects of their water rights. 

Short of exercising its authority under the CRSPA, the sec-
ond option available is for Reclamation to enter into a formal 
agreement with the State of Utah as a sovereign and Utah water 
users who would participate in the program. This contractual 
agreement would allow the parties to more freely discuss how 
a Utah ICS Program should operate to best serve the goals of 
water conservation and future Colorado River Compact compli-
ance. And even if Reclamation has the authority under CRSPA 
to unilaterally create such a program, Reclamation may none-
theless find it useful from a practical perspective to follow this 
path and engage with the State of Utah and water users in the 
creation, implementation, and administration of the program. 
This is particularly true given the State Engineer’s necessary 
involvement in the change application process and management 
of water rights in the state. 

One way in which Reclamation could pursue a more col-
laborative route with the state in creating an ICS Program 
is to work with the Colorado River Authority of Utah (“CRA 
of Utah”), a newly created state agency “whose mission is to 
protect, preserve, conserve, and develop Utah’s Colorado River 
system interests.”102 While the CRA of Utah places some focus 
on developing interests in Colorado River system water—a 
potentially incongruent priority in light of recent aridification 
and decreased water supply—the agency is also “committed to 
stewardship of this finite—and precious—resource through pro-
active conservation measures.”103 Given the focus and mission 
of the CRA of Utah, Reclamation should, at a minimum, seek 
the agency’s input in the creation and administration of a Utah 
ICS Program.

In addition to having the legal authority to create an intra-
state ICS Program, Reclamation has a strong practical incen-
tive to do so. In aiding in the creation of the Upper Basin DCP, 
Reclamation, like the Upper Basin states, sought to avoid the 
prospect of a Compact call and contentious litigation in the U.S. 
Supreme Court. Additionally, Reclamation has a growing incen-
tive to prevent Lake Powell from dropping to levels that make 
the production of hydropower at Glen Canyon Dam impossi-
ble.104 In fact, during the summer of 2021, Reclamation took 
the unprecedented step of releasing water from the Reservoir, 
Navajo Lake, and Blue Mesa Reservoir to bolster Lake Powell 
levels to ensure continued power production at Glen Canyon 
Dam.105 Notably, as the largest storage facility, the Reservoir 
will sacrifice the greatest volume of water of the three Upper 
Basin storage facilities tapped by Reclamation, dropping an esti-
mated four feet in elevation as a result.106 And of further impor-
tance to Reclamation, energy produced at Glen Canyon Dam is 
used throughout the Southwest and hydropower revenues fund 
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various environmental programs in the basin.107 Accordingly, 
with such a dire situation forming at Lake Powell and Glen 
Canyon Dam, Reclamation should feel inclined to work with the 
state of Utah and Utah water users to create and implement an 
ICS Program to provide insurance for Lake Powell storage lev-
els and continued hydropower production at Glen Canyon Dam.

4. LayoUt of a Utah icS Program

With a more favorable legal landscape surrounding water 
rights in place, we now turn to the program’s practical layout. 
In all, exempting ICS Program participation from the forfeiture 
analysis would likely allow Utah to directly transplant most of 
the Lower Basin ICS Program provisions. In proposing unique 
or additional provisions of a Utah ICS Program, the discussion 
below is intended to be a starting point for more robust dialogue 
surrounding the creation and implementation of such a program. 
Accordingly, the discussion is limited to providing some sugges-
tions for Utah ICS Program components with light discussion of 
potential drawbacks and difficulties posed by those components. 

a. ICS Contracting & Fees
Like the Lower Basin ICS Program, Utah water users would 

contract directly with Reclamation to store ICS in the Reservoir. 
In proposing a contract with Reclamation, each water user 
would be required to develop an ICS creation plan demonstrat-
ing the type (Extraordinary Conservation, System Efficiency, 
Tributary Conservation, and Imported ICS) and amount of ICS 
to be created, as well as the creation methods to be used. This 
water could then be subsequently delivered from Reclamation 
to water users under the same system set out in the Lower Basin 
ICS Program.108 Additionally, a Utah ICS Program could place 
either a one-time fee on ICS to bolster instream flows or, as was 
done in the Lower Basin DCP, Utah water users could contribute 
a one-time fee of 10% to account for instream flows and evapo-
ration losses.

Further, while the Lower Basin ICS Program does set a cap 
on annual ICS creation, setting such a cap seems to cut against 
the goal of system water conservation. At least initially allow-
ing for the unlimited creation of ICS in Utah would incentivize 
robust conservation and storage of system water. To assuage 
concerns regarding the Reservoir’s more modest storage capac-
ity, a Utah ICS Program could include a provision that would 
limit the creation of ICS if the storage capacity of the Reservoir 
is reasonably threatened. Any necessary caps or restrictions 
could be considered as the program develops. 

b. Alienability of ICS Water
An additional feature of a Utah ICS Program that could 

increase participation by water users is to make ICS water 
fully alienable. This type of provision would align a Utah ICS 
Program with the Lower Basin DCPs recent expansion of the 
Lower Basin ICS Program, which states that “interstate water 
transactions shall be permitted in Years when Lake Mead’s 
January 1 elevation is projected to be above 1,045 feet.”109 And 
while programs have authorized the assignment of Colorado 
River water rights to third parties in the past,110 a truly free 

market approach that compensates the conservation and trans-
fer of Colorado River water rights has yet to fully take form in 
the basin. 

By making ICS water alienable, the program would “pro-
mote water savings through providing a stimulus for reduced 
consumptive use; monetizing the value of water allows [Utah 
water] users to sell or lease unneeded water.”111 Appealing to 
the pocketbooks of water users could allow Utah to conserve 
Colorado River system water that otherwise would have been 
consumptively used. Thus, the alienability of ICS, like other 
water marketing mechanisms, would “allow[] for the improve-
ment of productivity and efficiency by discouraging wasteful 
or economically low-value [water] uses and reallocating rights 
to more productive uses.”112 But in assessing ICS alienability, 
decisionmakers must fully assess the potential drawbacks by 
considering various economic, environmental, and sociopoliti-
cal issues present with water marketing.113

After creating ICS, a Utah water user could then temporar-
ily lease a portion of their right to ICS to a third party for a des-
ignated beneficial use. These leases would follow the standard 
State Engineer review procedures for water transfers (ensuring 
non-impairment to other water right holders, that ICS lease does 
not impact the public welfare, and that the water will be used for 
a recognized beneficial use).114 And while one potential issue 
with allowing for alienability of ICS water is the anti-speculation 
doctrine of western water law,115 specifically exempting partici-
pation in a Utah ICS program from beneficial use requirements 
(similar to the Utah Water Banking Act) would also prevent an 
anti-speculation claim on ICS water creation and transfer.116 

c. ICS Accounting Measures & Conveyance Monitoring
On a practical level, ensuring that the stakeholders in a 

Utah ICS Program have reliable data regarding the amount 
of ICS created, stored, and delivered will be key to track-
ing the program’s success. As with the Lower Basin program, 
Reclamation should play the primary accounting role when it 
comes to tracking the creation, storage, and delivery of ICS in 
a Utah ICS Program. Given that Utah water users participating 
in the program will be required to submit ICS creation plans to 
Reclamation, Reclamation will play an integral role in creation, 
storage, and delivery and will already have the administrative 
capacity to undertake ICS accounting. While Reclamation is 
likely in the best position to manage these accounting features of 
a Utah ICS Program, the State of Utah must remain apprised as 
to the accounting functions and data compiled by Reclamation. 
The water rights involved in the program will have been estab-
lished under Utah state law, and thus Reclamation should main-
tain frequent communication with the state sovereign regarding 
ICS accounting. 

One area in which the state will have a larger role to play in 
an intrastate ICS Program pertains to accounting and the alien-
ability of ICS.117 Given that rights to ICS water will have been 
obtained under Utah law, the state (through the State Engineer) 
should have the primary responsibility of tracking ICS transfers. 
Like with any other lease or transfer of a water right, parties to 



14 Sustainable Development Law & Policy

an ICS water transfer would be required to file a change applica-
tion with the State Engineer. This change application will auto-
matically include a description of the water right, water quantity, 
current and proposed place of diversion, and the place, nature, 
period, and extent of the current and proposed use.118 Thus, the 
accounting and tracking responsibilities of the State Engineer 
necessary to facilitate a Utah ICS Program would not differ sig-
nificantly from the State Engineer’s day-to-day responsibilities. 

Additionally, as with all other water rights transfers, the 
state would be required to exercise certain review functions 
pertaining to the ICS program. Under state law, changes to 
water rights (including type of use) are only approved if, among 
other things, “the proposed use will not impair existing rights or 
interfere with the more beneficial use of the water” and “would 
not prove detrimental to the public welfare.”119 The State 
Engineer has the responsibility of making sure changes to water 
rights comply with these provisions and would have the same 
responsibility for ensuring that the creation, delivery, and use 
of ICS complies with those provisions, as well. And depending 
upon the feasibility and desire to do so, the State Engineer could 
implement an expedited review process for ICS transfers similar 
to expedited processes in approving water right transfers and 
applications in other Western states.120 The state engineer would 
also be responsible for ensuring that delivered ICS is actually 
used for its specified beneficial use in the state.121 Since the State 
Engineer is already tasked with monitoring certain aspects of 
water use in Utah, it is in the best position to add ICS transfer 
monitoring to its responsibilities. 

d. Amounts of Deposits and Withdrawals 
Another consideration in crafting a Utah ICS Program 

are potential limits on the creation and delivery of ICS water. 
While the Lower Basin ICS Program does cap the creation of 
ICS annually,122 a Utah ICS Program would have the greatest 
impact on ensuring Compact compliance if ICS creation were 
unlimited, at least initially.123 And given the potential for the 
alienability of ICS,124 and the fact that the ICS program would 
be limited to one state, allowing for the creation of the greatest 
amount of ICS possible would spur innovation in and desire for 
water conservation in Utah.

As opposed to ICS creation, ICS deliveries must be 
restricted. First, ICS credit holders could put junior appropria-
tive rights holders in Utah, as well as Compact compliance, in 
jeopardy by requesting large deliveries in the same year irre-
spective of supply conditions. Not only would this undermine 
the goal of a Utah ICS Program to increase the amount of water 
in the Colorado River system, but it would also likely violate 
Utah water law with respect to the impairment of junior water 
rights.125 To prevent these issues, water users participating in a 
Utah ICS Program should be limited to requesting ICS deliver-
ies only when adequate water levels are present in the Upper 
Basin’s portion of Colorado River system.126 

Additionally, when there is adequate water supply for ICS 
deliveries, each water user requesting delivery should have 
their delivery amount capped annually to prevent impairment of 

junior water rights or substantial draw down of the Reservoir. In 
setting a cap on ICS delivery, policymakers could set an overall 
limit for all Utah ICS deliveries in a given year or, for a more 
case-by-case approach, look to the circumstances surrounding 
individual water users requesting ICS delivery, including the 
amount of ICS requested relative to ICS storage levels in the 
Reservoir or Lake Powell. At a minimum, mimicking a simi-
lar provision in the Lower Basin DCP,127 a Utah ICS Program 
provision should restrict the delivery of ICS when Lake Powell 
falls below the target elevation of 3,525 feet set out in the Upper 
Basin DCPs.128

5. the Utah icS Program in action:  
anSwering the caLL

Given the discussion of a Utah ICS Program above, it 
remains necessary to discuss how such a program would help 
to either avoid a Compact call or reduce the impact of a call on 
Utah water users. The primary goal of a Utah ICS Program is 
to ensure the state’s compliance with its portion of the delivery 
obligations under Article III(c) and (d) of the Colorado River 
Compact. By incentivizing Utah water users to create ICS, more 
water will be left in the system by Utah water users.

Barring the prevention of a Compact call entirely, the water 
stored under a Utah ICS Program could be released to Lake 
Powell to aid in meeting Compact call delivery obligations.129 
In this capacity, a Utah ICS Program and the operation of the 
Reservoir and Flaming Gorge Dam could dovetail with the Upper 
Basin DCP Operations Agreement, which sets out management 
and operation principles for all Initial Units in response to the 
continuing drought and the need to maintain Compact compli-
ance.130 Additionally, to further avoid impacts to water supplies 
for municipalities like Salt Lake City or Denver with junior 
water rights, the state could choose to pay senior water rights 
holders for the curtailment of their appropriative rights ahead 
of any curtailment of municipal water supplies. But without the 
added wet water a Utah ICS Program would provide, Utah may 
not have the option of protecting crucial water supplies for many 
of its citizens. Accordingly, the largest benefit of a Utah ICS 
Program is water security for hundreds of thousands of Utahans 
in a time when the arid West continues to face unprecedented 
increases in temperature and decreases in water supply. 

V. ConClusIon

For the past two decades, the Colorado River Basin has 
experienced a historic drought that has forced stakeholders to 
seek innovative and timely measures to provide water security. 
Although progress has been made over the last fifteen years in 
addressing water management, the fact remains that conditions 
throughout the basin are likely to become more dire due to aridi-
fication of the region. Given the Upper Basin’s Colorado River 
Compact delivery obligations, the security of Upper Basin water 
faces even more jeopardy. The Upper Basin states, including 
Utah, need to take seriously the growing threat that the water 
supply to millions of citizens could be curtailed in the not-so-
distant future to comply with a Compact call. 
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continued on page 30

Sadly, Utah, the Upper Basin states, and the UCRC have 
yet to stop patting themselves on the backs for agreeing to agree 
sometime in the future on a potential demand management pro-
gram and take meaningful, concrete steps toward creating such a 
program. An analogy from James Eklund is apt to describe this 
unfortunate cycle: 

Thanks to the [Upper Basin DCP], we now have a 
two-parachute rig strapped to our collective back. One 
parachute represents our ability to release water from 
reservoirs above Lake Powell to slow our descent . . . . 
The second is Demand management . . . . The ground 
is quickly approaching. We can argue about the color 

of the second chute until it is too late, or we can pull 
the ripcord and start focusing on landing as safely as 
possible.131 
To address the scenario we find ourselves in, Utah should 

take the proactive step of following in the footsteps of the 
Lower Basin by implementing an intrastate Utah ICS Program, 
using Flaming Gorge Reservoir as a water bank, to augment 
system water supplies to ensure the state’s compliance with the 
Compact. Through implementation of such a program, Utah 
could lead the way for other Upper Basin states to similarly 
address water scarcity and Compact compliance. 

https://www.usbr.gov/dcp/
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crumbling crown JewelS:
aDDreSSing the impact of recreational 
overuSe in america’S national parkS
Ellen Spicer*

National Parks1 are the “crown jewels” of America. However, 
in recent years they have become subjected to rampant overcrowd-
ing and overuse, so much so that they are being loved to death. 
The 1916 National Park Service (“NPS”) Organic Act2 calls for the 
conservation3 of “the scenery and the natural and historic objects 
and the wild life . . . and to provide for the enjoyment of the same 
in such manner and by such means as will leave [park sites] unim-
paired for the enjoyment of future generations.”4 Due to increased 
visitation, one of the mandates of the NPS is being trampled. Some 
parks have taken steps to mitigate the impacts and even limited 
park access,5 but more action is needed to ensure parks are pro-
tected for future generations.

During the last decade,6 fueled partially by the NPS’s 
Centennial “Find Your Park” campaign in 2015 and 2016,7 park 
visitation has drastically increased.8 Parks were again inundated 
with visitors in 2020 as a result of Americans being “stuck” at 
home for months during the COVID-19 pandemic.9 Consequently, 
finding a balance between conservation of park resources and visi-
tor use is a tension that must continuously be assessed, especially 
in light of the rapidly-changing climate.10

NPS Management Policies have declared a non-impairment 
principle,11 which courts have upheld, endorsing conservation as 
the “predominant facet.”12 Park decisionmakers are required to 
prepare non-impairment determinations for final agency actions13 
to ensure activity “will not lead to an impairment of park resources 
or values” including “the park’s scenery, natural and historic 
objects, and wildlife, and the processes and conditions that sustain 
them . . . .”14 The catch is that visitation, which is key to the mis-
sion, is causing impairment.15 Managers must take steps to address 
overcrowding and its adverse effects.

There are several potential actions that NPS decisionmakers 
could take to address the overuse problem. First, though there are 
423 park sites, most of the visitation happens at just six percent 
of parks.16 It is clear that with the right resources the NPS can 
reach large numbers of people and incentivize them to change their 
behavior through marketing, as was exemplified by its successful 
Centennial “Find Your Park” campaign that encouraged new visi-
tation. While it may require congressional appropriation to fund 
another such campaign, the NPS should recreate the enthusiasm 
behind the centennial campaign and focus on (1) educating park 
visitors on how to visit—i.e., Leave No Trace17 and respectful 
visitation ethics18—and (2) highlight parks that have the capacity 
to receive more of the visitation burden. Implementing a “hidden 

gems” campaign would need to be carefully crafted as not to inci-
dentally cause an influx to already popular parks, but instead drive 
visitors to visit less-frequented parks. This system-wide approach 
has the potential to reshape how parkgoers think about, and plan 
visits to parks in the future.

Second, and more directly tied to protecting park resources, 
parks need to implement visitation restrictions.19 Options include 
park reservation systems (i.e., timed entry), increasing shuttle 
bus services, and implementing permit systems for popular trails. 
These are solutions that can be taken at the individual park level. 
Many of them will require managers to consider conservation 
benefits over “enjoyment,” exposing managers to potential pub-
lic outcry. To permanently implement these types of actions will 
require months, if not years, of planning, but the more managers 
make these hard decisions in favor of “non-impairment,” the easier 
such decisions will become because there will be precedent and 
procedures in place for making them.

Time and place-based restrictions are not completely novel. 
Muir Woods National Monument was the first park site to imple-
ment a timed reservation system to address visitation problems in 
January 2018.20 Further, many parks in response to the pandemic 
implemented reservations, and many are keeping them for the 2022 
season in response to unpleasant conditions21 left by the masses of 
visitors.22 Additionally, electrifying park-provided transportation 
will help further mitigate the impacts of visitation.23 To compel 
park managers to implement these types of restrictions, the NPS 
could implement new policy guidance, or promulgate rules requir-
ing the implementation of impairment-limiting visitation practices.

A third option could be to change entry pricing schemes. 
Increasing park entry fees is never popular.24 This proposal is 
not to increase the price of admission and make access prohibi-
tive to disadvantaged groups,25 but rather to lower prices during 
the “shoulder” and “off” seasons to distribute visitors throughout 
the year.26 This type of solution would likely need to go through 
notice-and-comment, and need to be studied to determine if it 
would help with the overuse problem or if it would just spread it 
out or even cause it to worsen.

These solutions are a few of the potential ways to address 
overcrowding and its impacts. There is no one-size-fits-all answer, 
and it will likely take a comprehensive approach, combining these 
types of solutions—promoting hidden gems, time and manner 
restrictions, and alternative pricing schemes—to keep parks from 
being loved to death.  



17Spring 2022

enDnoteS

1  The NPS manages 423 sites across the county, from the large and 
well-known parks of Yellowstone and the Grand Canyon to the tiny 
like African Burial Ground National Monument in New York City. 
Jennifer Errick, Small Wonders: The 12 Teeniest National Park Sites, 
nat’l parkS conServation aSS’n (Aug. 31, 2015), https://www.npca.org/
articles/471-small-wonders-the-12-teeniest-national-park-sites.
2  16 U.S.C. § 1. 
3  The modern park mission, updated in 2000, calls for preservation rather 
than conservation, as it is a more apt term for the true mission of the NPS. NPS 
Entering the 21st Century, nat’l park Serv ., https://www.nps.gov/articles/
npshistory-entering-21st-century.htm (last visited Nov. 28, 2021).
4  16 U.S.C. § 1 (emphasis added). The mission is often considered to 
have a dual mandate, but non-impairment is the key to both enjoyment and 
conservation. 
5  Greg Iacurci, National Parks are Booming. That May Ruin Your Next 
Trip, cbS newS (Aug. 22, 2021, 8:00 AM), https://www.cnbc.com/2021/08/22/
national-parks-are-booming-that-may-ruin-your-next-trip.html (discussing 
reservation systems implemented by national parks in 2021). 
6  From 2009 to 2019 national park visitation increased thirteen 
percent overall. Elisabeth Kwak-Hefferan, 8 Ways to Ease Overcrowd-
ing at Our National Parks, 5280 (Sept. 2020) https://www.5280.
com/2020/09/8-ways-to-ease-overcrowding-at-our-national-parks/. 
7  Jenny Rowland-Shea, Parks for All, ctr . for am . progreSS (Aug. 16, 
2016), https://www.americanprogress.org/article/parks-for-all/ (noting there 
were 307 million visitors in 2015, which was a peak at the time); see also Katie 
Jackson, Why You Should Care About the ‘Find Your Park’ Campaign, outSiDe 
(Apr. 30, 2015), https://www.outsideonline.com/adventure-travel/advice/why-
you-should-care-about-find-your-park-campaign/ (describing aspects of the 
“Find Your Park” campaign including social media campaigns and corporate 
sponsorships).
8  A testament to the two-year-long campaign, the National Park Service saw 
its visitation soar in 2016 and 2017 to 330,971,689 and 330,882,751 respectively. 
See Visitation Numbers, nat’l park Serv . (last visited Mar. 28, 2022), https://
www.nps.gov/aboutus/visitation-numbers.htm. 
9  Several parks saw record breaking visitation in the spring and summer 
months of 2020. How Crowed Are America’s National Parks? See for Yourself, 
ny timeS (July 8, 2021), https://www.nytimes.com/2021/07/08/travel/crowded-
national-parks.html (photo essay). 
10  See Alex Horton, Climate Change Is Destroying Our National Parks at an 
Alarming Rate, Study Finds, waSh . poSt (Sept. 25, 2018), https://www.wash-
ingtonpost.com/energy-environment/2018/09/25/climate-change-is-destroying-
our-national-parks-an-alarming-rate-study-finds/ (citing Patrick Gonzalez, 
Fuyao Wang, Michael Notaro, Daniel J. Vimont, & John W. Williams, Dis-
proportionate Magnitude of Climate Change in United States National Parks, 
env’t rSch . letterS, Sept. 2018) (noting that “climate change has adversely and 
uniquely affected” most national parks). Climate change further compounds 
the problem of increased visitation, backlogged maintenance, understaffing, 
underfunding, and diminishing bipartisan support plague national parks.
11  u .S . Dep’t of interior, nat’l park Serv ., management policieS 2006, at 
11 pt. 1.4.5 (2006) [hereinafter management policieS] (“The impairment that is 
prohibited by the Organic Act and the General Authorities Act is an impact that, 
in the professional judgment of the responsible NPS manager, would harm the 
integrity of park resources or values, including the opportunities that otherwise 
would be present for the enjoyment of those resources or values. Whether an 
impact meets this definition depends on the particular resources and values that 
would be affected; the severity, duration, and timing of the impact; the direct 
and indirect effects of the impact; and the cumulative effects of the impact in 
question and other impacts.”). 
12  S. Utah Wilderness All. v. Nat’l Park Serv., 387 F. Supp. 2d 1178, 1191 
(D. Utah 2005) (“[O]ver twenty years of federal court decisions confirm[] that 
conservation is the predominant facet of the Organic Act.”).
13  Any final agency action that requires an analysis of environmental impacts 
pursuant to National Environmental Policy Act (NEPA), 42 U.S.C. § 4332 
(requiring detailed statement about environment impact for agency actions 
significantly effecting the human environment), also requires a non-impairment 
determination by the responsible official. management policieS at 12 pt. 1.4.7. 

Final agency actions are those after a Finding of No Significant Impact or 
Record of Decision is made in the NEPA process. nat’l park Serv ., guiDance 
for non-impairment DeterminationS anD the npS nepa proceSS at 1 (Sept. 
2011) [hereinafter non-impairment guiDance].
14  non-impairment guiDance at 1–2 (citing Management Policies 2006). 
Determinations are made in the “professional judgment” of the NPS decision-
maker. Id. at 3.
15  Kurt Repanshek, Will Coronavirus Spur Changes To How We Visit 
National Parks?, nat’l parkS traveler (May 3, 2020), https://www.nation-
alparkstraveler.org/2020/05/will-coronavirus-spur-changes-how-we-visit-
national-parks (noting impacts from visitors as “road shoulders turning into 
parking areas . . . running over vegetation, trail erosion becoming extensive, 
social trails . . . restrooms dirty . . . wastewater systems overtaxed, litter, 
stress . . . pressure to build a larger human footprint in the parks . . . .”).
16  In 2020, fifty percent of all recreational visits to national parks in the sys-
tems happened at the twenty-three most-visited sites. In 2021, the top eight most 
visited parks received twenty-five percent of all visitors. Visitation Numbers, 
supra note 8.
17  The 7 Principles, leave no trace, https://lnt.org/why/7-principles/ (last 
visited Mar. 4, 2022).
18  See, e.g., Visit with Respect, bearS earS eDuc . ctr ., https://bearsearsmon-
ument.org/visit-with-respect/ (last visited Mar. 4, 2022) (example of visit with 
respect ethics geared toward visiting Bears Ears National Monument, which is 
administered by the Bureau of Land Management). During the pandemic many 
people visited national parks for the first time, which created a need to ensure 
adequate visitor education on resource protection and respectful visitation 
concepts.
19  Some parks are already requiring reservations in 2022. See Ashley 
Nash, Which National Parks Require Reservations? Here’s a Break-
down, DeSeretnewS (Mar. 1, 2022, 1:45 PM), https://www.deseret.com/
utah/2022/3/1/22956388/national-park-reservation-requirements-summer-2022.
20  Paul Rogers, Muir Woods to Become First in National Park System to 
Require Year-Round Vehicle Reservations, mercury newS (Nov. 16, 2017, 5:16 
PM), https://www.mercurynews.com/2017/11/16/muir-woods-to-become-first-
in-national-park-system-to-require-year-round-vehicle-reservations/.
21  See generally Andrew Chow, National Parks Are Getting Trashed During 
COVID-19, Endangering Surrounding Communities, time (July 22, 2020, 3:19 
PM), https://time.com/5869788/national-parks-covid-19/ (describing crowds, 
human waste, traffic, and racism).
22  Reservation systems have proven successful, and parks including Gla-
cier, Rocky Mountain, and Arches National Parks are implementing some 
form of timed entry via reservation systems in 2022. Emily Pennington, 
These National Parks Will Require Reservations in 2022, outSiDe (Jan. 27, 
2022), https://www.outsideonline.com/adventure-travel/national-parks/
national-park-reservations-2022/.
23  Secretaries Haaland (DOI) and Buttigieg (DOT) signed a Memorandum 
of Understanding to implement “green-friendly” travel in parks which is sup-
ported by the infrastructure bill that was passed. Feds Ink Green Transportation 
Agreement for National Parks, e&e newS (Nov. 17, 2021), https://www.eenews.
net/articles/feds-ink-green-transportation-agreement-for-national-parks/.
24  For example, in 2018 then Secretary Zinke was forced to back off 
plans to implement massive fee increases after robust public comment and 
backlash. Timothy Cama, Zinke Backs Off Plan for Big National Park Fee 
Increases, the hill (Apr. 12, 2018, 3:37 PM), https://thehill.com/policy/energy-
environment/382906-zinke-backs-off-plan-for-big-national-park-fee-increases.
25  Parks have long implicitly and explicitly excluded marginalized and lower-
income groups, so any actions taken must be carefully crafted towards inclusiv-
ity. See generally David Scott & KangJae Jerry Lee, People of Color and Their 
Constraints to National Park Visitation, 35 george wright forum 73, 75 (2018) 
(discussing factors such as socioeconomic constraints, racism, and lack of lei-
sure time); Emma Gosalvez, Nature Gap: Why Outdoor Spaces Lack Diversity 
and Inclusion, coll . of nat . reS . newS (Dec. 14, 2020), https://cnr.ncsu.edu/
news/2020/12/nature-gap-why-outdoor-spaces-lack-diversity-and-inclusion/.
26  See Kwak-Hefferan, supra note 6.



18 Sustainable Development Law & Policy

uSing feDeral public lanDS to moDel a new 
energy future: why the biDen aDminiStration 
ShoulD prioritize renewable energy 
Development on public lanDS
Meghen Sullivan*

I. InTroduCTIon and baCkground

Oil and gas extraction on public lands and waters is respon-
sible for twenty percent of U.S. greenhouse gas emissions.1 If 
American public lands were their own country, they would be 
the fifth-largest greenhouse gas emitter in the world.2 As of 
2020, only twenty percent of total U.S. electricity generation 
came from renewable energy sources.3 While renewable energy 
development on public lands has increased, most renewable 
energy comes from private lands.4 However, public lands con-
tain immense renewable energy potential; for example, it is esti-
mated that half of this country’s geothermal resources are found 
on public lands.5 Despite underutilized renewable energy poten-
tial on public lands, wind and solar development is multiplying.6 
Moreover, thanks to rapid technological advancements and gov-
ernment incentives, renewable energy is now cost-competitive 
with fossil fuels and continues to decrease— new wind and solar 
power plants are often less expensive than new coal and natural 
gas power plants.7

The diffuse public benefits of renewables are irrefutable.8 
Unfortunately, the case for renewable energy (“RE”) develop-
ment on public lands must contend with the regulatory burdens 
of longstanding environmental laws such as NEPA and ESA, 
state and local “NIMBYism”,9 and environmental groups con-
cerned about adverse impacts to open space, plant and animal 
species, and hunting and other recreational uses.10 Despite these 
criticisms, the current statutory framework amply supports 
renewable energy development on federal public lands and 
should be prioritized to meet the Biden Administration’s11 and 
Congress’12 ambitious renewable energy goals.

II. The CurrenT legal frameWork Is 
ConsIsTenT WITh re deVelopmenT

Renewable energy rightly fits into the current statutory 
framework. One of the biggest impediments to siting large-scale 
wind and solar projects is that these projects are highly land-
intensive; thus, the projects’ sustainability goals directly conflict 
with the public trust doctrine’s open-space, aesthetic, and wild-
life values.13 However, certain land use agencies, such as the 
Forest Service and Bureau of Land Management (BLM), already 

have designated use regimes that allow extractive activities, 
such as oil and gas leases.14 The multiple-use and sustained yield 
(MUSY) definitions of conservation govern National Forest and 
BLM lands.15 These have different missions from the National 
Parks and Wildlife Refuges, for example, which are dominant-
use regimes proffering missions favoring nature protection.16 
MUSY is the most flexible of the designated use regimes,17 
which renders it more amenable to a transitioning energy infra-
structure. Where conventional energy development is allowed as 
a designated use, so too is renewable energy development.

a . organic legiSlation anD climate change

The comprehensive planning mandate of organic legisla-
tion18 seeks to ensure management decisions are not haphazard 
and promote the system’s goals and mission.19 Adapting to 
climate change is becoming an increasing focus of agency plan-
ning efforts. For example, the Forest Service’s 2012 rulemaking 
requires maintenance and restoration of ecosystem integrity, 
including connectivity,20 taking system drivers such as climate 
change into account.21 Thus, the Forest Service, one of the 
primary energy leasing public agencies, acknowledges that the 
integrity of their lands depends on their ability to curtail the 
effects of climate change— this directly implicates the agency’s 
choice between “dirty” and “clean” energy options.

Further, the substantive management criteria of the Federal 
Land Planning and Management Act (FLPMA) support RE 
development. FLPMA directs BLM to avoid “unnecessary or 
undue degradation” in allowing multiple uses on its lands.22 
The addition and reliance on substantive management criteria 
have shifted the conversation of designated uses away from the 
worthiness of an activity toward measurable benchmarks of 
environmental consequences.23 Through the rise of substantive 
management criteria, this trend toward focusing on material 
environmental outcomes reflects Congress’s underlying utilitar-
ian intent in managing public lands.24 While any development 
has the potential to directly degrade the environment, the ulti-
mate effects of RE development create the greatest good for 
the greatest number of people when compared with oil and gas 
leasing, which primarily serve to fill the pockets of oil and gas 
magnates and deplete shared and finite resources.

* J.D. Candidate, 2023, American University Washington College of Law. Passionately pursuing a career in environmental law, with a particular focus on renewable 
energy and climate change.
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b . congreSS StateS Statutory miSSionS of  
long-term SuStainability

Congress has established a clear purpose of managing 
federal lands for long-term sustainability. In 1916, Congress 
directed the national parks be managed as to “leave them 
unimpaired for the enjoyment of future generations.”25 Further, 
Congress directed the Forest Service in 1960 and the BLM in 
1976 to achieve “sustained yield” and “maintenance in perpetu-
ity” of renewable outputs of the lands under their care, “with-
out impairment of the productivity of the land.”26 Moreover, 
FLPMA includes meeting “the present and future needs of the 
American people” in its statutory definition of “multiple-use.”27 
These provisions establish climate adaptation as central to land 
management agencies’ statutory missions. RE development 
addresses this long-term sustainability mission by replacing con-
ventional energy generation from fossil fuels that are gradually 
choking our planet.

III. “smarT” plannIng mITIgaTes mulTIple-use 
ConCerns and ConserVes agenCy resourCes

Land management agencies can mitigate many of the multi-
ple-use conflicts associated with RE development with strategic 
planning and siting. DOI agencies, including the BLM, have 
already done so.28 Specifically, BLM revised their siting and 
environmental assessment approach for solar and wind develop-
ment from a case-by-case to a regional approach in the 2012 
Western Solar Plan (WSP). This “smart” approach incorporates 
the best available science from federal and state agencies, project 
developers, and the public to identify and assess pre-screened, 
priority development sites known as designated leasing areas, or 
“DLAs.”29 BLM has designated 700,000 acres of priority DLAs, 
which are identified using three criteria: (1) excellent solar or 
wind resources; (2) proximity to existing or planned transmis-
sion and highway corridors; and (3) lower environmental, social, 
cultural and recreational impacts.30 Other principles of this 

“smart” approach also includes avoiding development in areas 
of high-quality wildlife habitat, wilderness-quality lands, areas 
of tribal and cultural resources, and offsetting or minimizing 
unavoidable impacts.31

Additionally, BLM has developed Regional Mitigation 
Strategies for several of the DLAs, which help anticipate impacts 
of development within DLAs and recommend a mitigation fee to 
help pay for conservation, habitat protection, and restoration.32 
Therefore, this plan identifies and avoids fragile and at-risk 
habitats on federal lands in favor of better alternative locations, 
such as contaminated former agricultural or industrial sites.33 
Moreover, because these areas have been pre-screened, site 
assessment and environmental review of individual projects can 
be built upon, or “tiered,” based upon the regional assessment,34 
drastically expediting review requirements and saving precious 
time and resources.

IV. ConClusIon & reCommendaTIons

Successful adaptation to climate change will require pub-
lic land agencies to focus management on the system goals of 
organic legislation. To start, the Biden Administration should 
continue to invest in implementing “smart” planning via 
DLAs by designating DLA’s for wind and solar based on the 
PEIS completed as part of the 2016 Rule. Additionally, Biden 
should establish a program for designating geothermal-specific 
DLA’s.35 Moreover, the Biden Administration should tap into 
the underutilized geothermal36 potential on public lands and 
facilitate this by extending the categorical exemption enjoyed 
by certain oil and gas wells to advanced geothermal projects that 
require similar infrastructure.37 Ultimately, while siting large-
scale renewable energy projects on public lands has the potential 
to implicate species habitat or other environmental values, the 
overall threat of climate change poses a much greater risk to 
the environment. 

continued on page 33
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peDal into the future
Elliot Wiley*

InTroduCTIon

Congress severely weakened the Electric Bicycle Incentive 
Kickstart for the Environment Act (E-Bike Act) when the bill 
was absorbed into the Build Back Better Bill. Electricity is the 
future, yet Congress has defanged a bill that could create signifi-
cant progress in making bicycling a more accessible option for 
commuters.

break doWn of h.r. 1019
The original E-bike bill, H.R. 1019, amends the Internal 

Revenue Code of 1986 by adding § 36(c) Electric Bicycles after 
§ 36(b).1 This section grants an allowance of credit against the 
e-bike buyer’s personal income tax credit.2 The credit is for 
thirty percent of the cost of the e-bike and up to $1,500, with 
an $8,000 limit on the total cost of the bicycle.3 This would 
cover 30% of a $5,000 e-bike. Since e-bikes range from $600 
to $8,000, this bill would help cover the cost of the majority of 
e-bikes on the market.4 The credit allowance is limited to one 
per tax return, or two in the case of a joint return.5 There are 
some limits to the type of bicycle purchased.6 A “qualified elec-
tric bicycle means a two-wheeled vehicle,” with propelling ped-
als, saddle or seat, and 750 watts or less electric motor capable 
of propelling the vehicle.7 The e-bike must be purchased for the 
use of the taxpayer, not to be for lease or resale, and the vehicle 
was purchased in the USA.8 Finally, the e-bike must fall within 
one of three classes of e-bikes.9 A class one e-bike has an electric 
motor that only provides assistance with the riders peddling and 
does not exceed 20 mph.10 A class two e-bike means a bicycle 
equipped with a large motor that can propel the vehicle without 
any additional assistance but does not exceed 20 mph.11 A class 
three e-bike is the same as a class one except that it does not 
exceed 28 mph.12

sTrengThs of The bIll

The original E-bike Act had many strengths. Not only was 
it good for biking commuters, but it would have also opened up 
the opportunity to many other people, such as those with dis-
abilities, who do not have the ability or time to commute via a 
traditional bicycle.13 E-bikes are incredibly expensive, making 
them difficult for the average consumer to obtain.14 Decreasing 
the cost by even 30% would give many more people access to 
purchasing an e-bike. 

E-bikes give people many benefits of a car without the mas-
sive additional costs included, such as car insurance and gas. 
The most expensive e-bike allowed under this bill is not even 
half the price of the cheapest new car available.15 It is also easier 

and cheaper to park an e-bike, compared to parking a car. Even 
the advantage of trunk space does not apply anymore. There are 
many electric cargo bikes that are under $8,000 which have as 
large or even larger cargo spaces than cars, and some can safely 
transport children.16 These advances in e-bike transport would 
make it easier for single car households, work commuters, and 
students to use e-bikes to get around. 

Decreasing the overall expense of a new e-bike would also 
make it easier for those close or below the poverty line to actu-
ally obtain transport. Easy access to transport is essential for 
decreasing the number of people below the national poverty 
line as “access to just about everything associated with upward 
mobility and economic progress—jobs, quality food, and goods 
(at reasonable prices), healthcare, and schooling— relies on the 
ability to get around in an efficient way, and for an affordable 
price.”17 Furthermore, offering purchase assistance through a 
tax credit would also open up the use of e-bikes for rural com-
muters. Rural commuters are already limited by additional social 
economic factors and lack of available public transportation, so 
e-bikes would be a less expensive option that would still allow 
rural residents to cover the distances needed.18 By supplying a 
credit for almost a third of the cost of an e-bike, the government 
would advance the lives of many people. 

This credit would not just benefit the consumers, but the 
e-bike producers as well. When a similar bill was passed for 
electric cars, both Tesla and GM benefited from the tax credits 
and even lobbied Congress to lengthen the credit time limit.19 

flaWs Caused by h.r. 5376 
Congress’s decision to incorporate H.R. 1019 with H.R. 

5376 is a mistake. This bill started strong but having it absorbed 
into the Build Back Better bill cuts it off at the knees. Changes 
made during the incorporation weaken H.R. 1019 and decrease 
it effectiveness overall.

The biggest change from H.R. 1019 to H.R. 5376, § 36(e) 
is the choice to halve the credit percentage.20 Originally 30% 
in H.R. 1019, the percentage of the total bicycle price in H.R. 
5376 is only 15%.21 This is a massive difference and may not 
be enough to encourage the average consumer to make such a 
large purchase as an e-bike or may prevent such a purchase in 
its entirety. Studies have found that consumers are significantly 
more likely to make buy products if they believe they are receiv-
ing some form of deal.22 

Some further issues with H.R. 5376 are the burdens placed 
on manufacturer.23 The first is that the manufacturer must be 
considered a “qualified manufacturer.”24 To be a qualified 
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manufacturer, they must enter an agreement with the Secretary, 
assign an entirely unique vehicle identification number in a 
manner provided by the Secretary, label each bike with the VIN, 
make periodic reports to the Secretary “at such time and in such 
manner as the Secretary may provide”.25 These unnecessary 
requirements may make it difficult for small e-bike manufactur-
ers to take advantage of the increased demand. It will be easier 
for large companies to comply with the government’s require-
ments than smaller, specialized companies.26

The final change is the establishment of December 31, 
2031, as the termination date.27 A ten-year limitation can frus-
trate progress in action against climate change.28 It is much more 
difficult to cancel a law enacted by Congress than it is to allow 
a law to run out its time limit. Examine the current issues being 
faced with the Child Tax Credit.29 The Child Tax Credit is one 
of the very few methods to reduce child poverty.30 Established in 
1997, the Child Tax Credit is struggling to be renewed through 
the Build Back Better plan.31 For such an essential tax credit that 
benefits so many Americans, its potential cancelation could hurt 
the lives of people whom the government is meant to protect. 
Protecting the life of tax credits is incredibly important as there 
is always a chance that it will not be renewed, which can blind-
side taxpayers when planning for the future.

ConClusIon

The issues with combining the E-Bike Bill at with the Build 
Back Better Act are not limited to just the changes made. The 
Build Back Better bill might not pass. Many important bills have 

been absorbed into the larger Build Back Better bill which is cur-
rently facing contention on the Hill.32 Democrats claimed that 
they would be able to pass the bill before the new year, a goal at 
which they were not successful.33 Senator Manchin’s refusal to 
include a one-year extension to the Child Tax Credit and even 
limit spending on climate change has stalled the bill in Congress 
for the foreseeable future.34 Additional changes may be made 
to the E-Bike Bill within the Build Back Better Bill before it 
fully passes through Congress which could further limit the help 
granted through H.R. 1019. The House of Representatives cut 
H.R. 1019 off at the knees, not only severely weakening the bill 
but also risking it never being passed.

To return the power to the E-Bike Bill, Congress must 
reset the credit percentage back to the original 30% of H.R. 
1019. Granting a 15% credit is not enough to sufficiently 
tempt people to purchase something as expensive as an e-bike. 
Furthermore, the phaseout based on modified gross income is 
unnecessary. This bill should encourage all American taxpayers 
to buy e-bikes to supplement cars. Another change to be made 
is to reduce the burden on the manufacturer or set up a system 
that supports smaller e-bike manufacturers. This bill is meant to 
promote e-bike use, yet it is placing a burden on manufacturers, 
that may discourage them. The final change is to either extend 
the termination date or to remove it all together. It is not required 
for the bill, and once the act is passed, apathy should not cause 
its death. 

continued on page 34
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InTroduCTIon

Few would disagree that art and architecture are indis-
pensable aspects of the collective human experiences. But can 
there be “too much” of it? How much is “too much?” Could 
art and cultural heritage be a hindrance to progress, urbaniza-
tion, and sustainability? Which art is worth saving? A growing 
question is how to balance and reconcile expanding urban needs 
with efforts to preserve cultural heritage. Many cities across 
the global face this fresh moral dilemma. Cities like Istanbul, 
Rome, and Cairo––heirs to great empires, with history and art 
cursing through every alley, are still modern-day metropolises, 
with ever-burgeoning populations and social needs. The demand 
for more transportation and development is competing against 
desires and abstract moral obligations to preserve cultural and 
artistic heritage, often in countries that are struggling financially. 
Building a city’s future will, inevitably it seems, destroy its past. 

As cities expand and seek to accommodate their living 
populations while trying to accommodate the moral and legal 
obligation to preserve cultural heritage, the decision faced is 
often no longer “should we preserve this art” but “which ones 
should we preserve?” Often, the choice is difficult. Determining 
the proper metrics is even more difficult. The invariable need to 
grow and compete in the worldwide free market and an obliga-
tion to protect the past for the present and the future have come 
into legal contention in several countries, and this paper aims 
to explore national and international law regarding how artistic 
heritage is managed in an exponentially-modernizing world. 

baCkground 
Despite the long and rich history of many cities, the idea of 

a “heritage” that needed to be preserved as a public concern is a 
fairly recent one. Only a century ago the Stonehenge was under 
private ownership, and the Tattershall Castle was threatened to 
be sold by a group of speculators––and at the time, there was no 
UK law that could obstruct the sale of these heritage sites.1 The 
only protection that was offered was sporadic; sometimes a mon-
arch would become the patron of a site, or some items, such as 
those with a religious meaning attached to them, would be seen 
of worthy of more protection.2 At many times, medieval build-
ings were not seen as something to preserve, but as examples of 
“barbarous taste” that should be taken down to make room for a 
newer buildings.3 Therefore, the notion that there is some sort of 
collective obligation to protect certain items and sites of heritage 
and culture is a fairly modern one, and consequently there is not 
a fleshed-out “theory or philosophy of preservation.”4

However, over the past century, sentiments about cultural 
heritage and the need to preserve it amid a rapidly-changing 
world have become more pronounced. The question of if and 
why paintings, books, sites and places of memory should be a 
national and governmental concern first became a legislative 
matter under Henri (Abbé) Grégoire, who was a member of the 
revolutionary government of France in 1794.5 The revolutionary 
French government initially intended to sell items of worth to 
fund the treasury, and to also construct a new France, freed from 

the archaic and bourgeoise tastes of the past.6 However, under 
Grégoire’s articulated reports and aim to “recharacterize cultural 
artifacts” to lay a new claim of public ownership over them.7 
The Constituent Assembly then formed a commission whose 
responsibility it was to collect works of art that were deemed 
worthy of preservation under the auspices of the state.8

Though sustainability and urban planning was not the focus 
of the Commission’s or the Constituency Assembly’s efforts, 
the same question of conservation persists, albeit in a different 
setting–– urbanization and modernization. For the first time in 
modern history, more people are living in urban spaces than in 
rural spaces, with an estimation of 54% of the world’s popula-
tion living in urban areas in 2016.9 The UN projects that this 
number will increase, and that “more than 90% of the future 
urban growth will be in low-and middle-income countries.”10 
This is also occurring within the context of rapid climate change, 
forcing urban planners and governments to wrestle with creating 
cities that are accommodating of immense population growth. 
However, there is also the sentimental value that society has 
attached to buildings and cities as a whole. This is reinforced by 
cultural tourism, making concerns about a city losing its identity, 
character, or heritage a social and, to some extent, an economic 
concern as well. 

Therefore, there is currently a need to reconcile ideals of 
culture and heritage preservation that seems to be positioned 
at odds with urban developments. For example, as will be 
expounded upon in a subsequent section, urban developments 
often entail implementing expanding infrastructure such as 
metro systems and roads, which may cause damaging existing 
historical sites, or, as in the case of Turkey, unearthing new ones. 

This paper will explore Turkey, Amsterdam, and Bordeaux 
as case studies in examining the different approaches to balanc-
ing development and cultural preservation. This will entail look-
ing at the history of development, modern factors on the ground 
affecting the scope of the issues, the national and international 
legal approaches and remedies utilized, and the different theo-
ries of urban development that may be at play. 

There is also the issue of the politicization of heritage sites 
and urban planning. Politicians tend to see the past and heritage 
as baggage, and are often elected on promises of change and 
development, and thus “often perceive heritage conservation and 
management as an impediment to development and economic 
advancement.”11 As such, politicians prefer to pursue policies 
that will make great, visible change— preserving the area as 
it is seems antithetical to that goal. Preservation tends to also 
be long-sighted goal, and does not suit the rapid political cycle 
well. Thus, it is vital to comprise a link between preservation 
efforts with some political recognition and visibility, to make it 
more politically appealing.12 Additionally, urban planning and 
development is often conducted locally, but heritage conserva-
tion is often done from a regional or national level––resulting in 
a disconnect between efforts to do both.13 

Over the past decade, the United Nations (“UN”) has taken 
a more acute interest in cultural preservation. With the forma-
tion of the United Nations Educational Scientific, and Cultural 
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Organization (UNESCO) in the post-World War II era, the UN 
took the first global approach to recognizing and addressing 
the vulnerability of heritage sites around the world.14 This was 
followed by the World Heritage Convention, which sought to 
support the “identification, protection and preservation of cul-
tural and natural heritage around the world considered to be of 
outstanding value to humanity.”15 UNESCO then devised a set 
of criteria that would allow an applying state party to qualify 
their heritage site.16 Despite having a global framework, the 
Convention relies on individual state governments to imple-
ment good cultural preservation practices, as UNESCO has few 
mechanisms to define or enforce what these good practices are. 
The only real mechanism that UNESCO has available to remedy 
a neglected World Heritage site is to list the site as “in danger,” 
thus cutting the site off from Committee support.17 Usually, the 
site carrying the label of “World Heritage Site” tends to do most 
of the work––when a state neglects a site, often public outcry 
and negative publicity lead to remedial measures.18 

In 2015 the UN developed the Sustainable Development 
Goals (“SDGs”) in the 2030 Agenda for Sustainable 
Development,19 intended to alleviate poverty, promote peace, 
and mitigate the effects of climate change. These goals have been 
wildly discussed and have seen some success in international 
and national level. However, cultural heritage is only briefly 
mentioned in one of the goals, under Goal 11: “Make cities and 
human settlements inclusive, safe, resilient and sustainable.”20 
Goal 11.4 states the aim to “strengthen efforts to protect and 
safeguard the world’s cultural and natural heritage.”21 This is 
despite the original three pillars of sustainability (defined as 
social, environmental, and economic) being expanded to include 
“culture” as the fourth pillar in 2002 and reaffirmed in 2010, and 
the knowledge that “cultural aspects were historically marginal-
ized in sustainable development goals.”22

Tangentially, at the Paris General Conference in 2011 
UNESCO compiled and issued what it called the “Historical 
Urban Landscape Approach.”23 UNESCO writes that the HUL 
approach developed to safeguard the integration of cultural 
heritage conservation with the inevitable process of urban 
development, as to maintain the character and identity of the 
city, in addition to noting that “heritage and local culture are 
determinants of the quality of life and the well-being of local 
communities.”24 The Recommendations themselves began 
by recognizing that “historic urban areas are among the most 
abundant and diverse manifestations of our common cultural 
heritage, shaped by generations and constituting a key testi-
mony to humankind’s endeavors and aspirations through space 
and time 25. . .” The Recommendations went on to identify the 
problems historic urban landscapes were facing, and sought to 
carve out a framework for tackling the issue.26 The framework 
was ultimately condensed to six major points, all involving the 
public, private, and civic sectors of the community: 

1. Undertaking comprehensive surveys and mapping of 
the city’s natural, cultural and community resources.

2. Reaching a reasonable degree of consensus, through 
the use of participatory planning and stakeholder 

consultations, regarding what cultural heritage values 
to protect for inspiration and enjoyment of present 
generations as well as transmission to future ones, and 
determining the attributes that carry these values.

3. Assessing the vulnerability of these attributes to socio-
economic pressures and impacts of climate change.

4. Integrating urban heritage values and their vulnerabil-
ity status into a wider framework of city development, 
which shall provide indications of areas of heritage 
sensitivity that require careful attention to planning, 
design and implementation of development projects.

5. Prioritizing policies and actions for conservation and 
development.

6. Establishing the appropriate partnerships and local 
management frameworks for each of the identified 
projects for conservation and development, as well as 
to develop mechanisms for the coordination of the vari-
ous activities between different actors, public, private 
and civic.”27

These principles have been utilized in a few cases, to varying 
degrees of success––of which Amsterdam was a pilot city.28 

What remains to be done is to harmonize SDGs with the 
HUL approach; and with the draft of the New Urban Agenda 
(NUA) issued in 2016 at the United Nations Conference on 
Housing and Sustainable Urban Development in Quito, Ecuador, 
there is some progress.29 The NUA recognized that “urban areas 
must be ‘rehumanized,’”30 and as opposed to the scant mention 
of cultural preservation in the 2030 Agenda for Sustainable 
Development, the NUA extrapolated the importance of cultural 
preservation across several points.31 This is most notably exhib-
ited in Point 124, where the NUA declares including “culture 
a priority component of urban plans and strategies….and will 
protect [tangible and intangible cultural heritage and landscapes] 
from potential disruptive impacts of urban development.”32 
Though enforcement mechanisms remain weak, the articulation 
of cultural heritage as an indispensable part of––rather than an 
oppositional or perpendicular goal–– sustainable development 
is gaining more traction in the urban planning and sustainable 
development discourse. 

Case sTudIes

iStanbul anD turkey’S coaStal citieS

As the capital host of three major world empires, with a 
growing urban population and history packed into every crevice, 
Istanbul, Turkey is a major focal point in development and heri-
tage preservation. The city covers an area of around 5,500 square 
kilometers situated between the Sea of Marmara, the Bosphorus, 
the Golden Horn, and the Black Sea, and is home to almost 16 
million people.33 With limited space, ancient streets, and a trove 
of culture, but a growing nation with demands to urbanize and 
modernize, Istanbul’s predicament is the precise embodiment 
of the tension between the desire to develop and the desire to 
not lose heritage. Istanbul is poised to become Europe’s most 
populous metropolis, and subsequently needs new transportation 
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and city infrastructure development. The challenges facing 
the city are further exacerbated by the compounding effects of 
climate change, which have already began to show.34 Istanbul 
is currently facing threats of flashfloods, sea snot, soaring high 
temperatures due to increased concrete usage, and rising sea 
levels.35 This means that as the city addresses its infrastructure 
needs, it must do so in a sustainable way, focusing on creating 
public transportation and meeting other metropolitan needs in an 
way that is compatible with environmental preservation. 

The city’s municipal government set out to build the 
Marmaray, a high-speed underwater metro tunnel connecting 
the European and Asian sides of the city, mostly for the use of 
daily commuters as an initiative to increase public transportation 
options. The project’s estimated cost was around $3 billion, but 
due to unforeseen delays, costs rose about half a million more 
dollars.36 The delay, which also added four and a half years to 
the project, was due to archaeological finds excavated from the 
construction sites.37 While digging in the working class neigh-
borhood of Yenikapı in 2009 and later again in 2013, Neolithic 
graves and Byzantine shipwrecks were found. 38 Archaeologists 
clashed with construction project directors, who were at first 
sympathetic to the excavation efforts, but as further digging 
only uncovered more artifacts, tensions understandably rose. 
Conceptual artist Sibel Horada, whose work primarily deals with 
the historical development and urban history of non-Turkish 
Istanbul, commented that “when one piece is found, it teaches 
you something. When thousands of pieces are found, it’s some-
thing else. At a certain point, you have the knowledge already, 
and the rest is surplus.”39 Though a shocking statement, many 
tend to agree––“once you start digging, so much stuff comes 
out that there’s nowhere to put it, and eventually, you have to 
just bury it back in the ground.”40 This is even the professional 
viewpoint of some archaeologists––that the best way to preserve 
the artifacts is to leave them in the ground.41 The regular, busy 
neighborhood of Yenikapı had become a groundbreaking42 
archeological discovery.43 Perhaps the greatest irony, however, 
is that if not for the excavation to build the subway, the artifacts 
would most likely not have been discovered. 

There is also the reality that Turkey is not a particularly 
wealthy nation and does not have the resources to allocate to 
the amount of heritage there is. Balancing these values is dif-
ficult, and “[i]t’s hard to feel morally confident in saying that 
Turkish citizens needs Neolithic hairbrushes more than they 
need houses, factories, ports, dams, mines and roads––especially 
when they’re dying in flash floods.”44 However, the excavations 
also told a story that might be relevant to Istanbul’s civil strife––
the different graves and burials indicated that groups from dif-
ferent cultures lived together in the city, and that “Istanbul’s 
cosmopolitan character dates back to prehistoric times . . . .”45 

Though there is a tension between sustainable urban devel-
opment and heritage preservation, there is a paradox that lies 
within. Current trends in tourism place an emphasis on cultural 
heritage, and thus it would seem to be a convergence in interests 
to both increase measures to preserve heritage for heritage’s 
sake, as SDG Goal 11.4 would address, and to progress the 

economy through the tourism it would stimulate.46 But the prob-
lem of deterioration of the sites remains, as fitting it for tourism 
could be more difficult to maintain and would command more 
resources.47 Therefore, “the exploitation of cultural heritage as a 
promotion tool not only has the lack of distinctive identity, pub-
lic accountability and social goals, but can also be manipulated 
by the bourgeoisie to attract capital.”48 This matter of conten-
tion was demonstrated in the historic Karaköy neighborhood. 
In an effort to boost tourism, the coastal part of Karaköy was 
being renovated, with a historic post office and terminal being 
eradicated to create an area more accessible to cruise ships.49 
Similarly, destructions to historic buildings like Narmanlı Han 
were executed to foster commercial and tourist activity, even 
amid outcry and irreversible changes.50 But the truth is, these 
destructions were entirely lawful.51

The cross-cutting issues stretch farther than Istanbul 
into Anatolia. The coastal regions along the Aegean and 
Mediterranean coasts also harbor inheritances of heritage. 
Though Turkey began its major role in the development of 
marine archaeology in the 1960’s, new challenges threaten 
underwater archaeological heritage.52 The modern Turkish econ-
omy is heavily reliant on tourism, and increased recreational 
scuba diving in underwater site has resulted in some damage, 
and even the removal of some artifacts. This is in addition to the 
other environmental threats that exist, such as construction in 
both the public and private sector, laying cables for telecommu-
nication, oil and gas, drilling and mining operations, and even 
commercial fishing (many ancient and historical shipwrecks are 
interestingly found as the result of a fisherman getting a fish-
ing net stuck on a part of the remaining shipwreck).53 Sewage 
treatment facilities are also struggling to deal with the sudden 
surge in tourism and the demands it brings onto the existing 
infrastructure and environment.54 Turkey is not the only nation 
dealing with these problems, but the economy’s dependence on 
construction places a significant threat to both the infrastructure 
and the surrounding natural environment.55 

There is a legal framework and governmental agencies 
created for the management and oversight of cultural heritage 
in Turkey.56 The first piece of legislation tailored to particu-
larly protect antiquities and other archeological finds was the 
Historic Monuments Act, passed in 1874 under Ottoman rule.57 
Originally, this act called for a division of the findings between 
the team that excavates, the owner of the property the items 
were discovered, and the state.58 Subsequent legislation shifted 
ownership entirely to the state, and the 1983 Antiquities Law 
No. 2683 established a permit system to regulate excavations, 
conducted solely through the Ministry of Culture.59 Though the 
Law does not explicitly cater to underwater heritage, it aims to 
serve a “dual purpose” on both land and sea.60 Rather, he Law 
strictly forbids “interference with any sites or objects which 
could be regarded as of archaeological importance and prohibits 
the removal of artefacts from Turkey.”61 On paper this seems 
strict, but it has yet to be enforced for underwater heritage sites, 
making its efficacy questionable.62 
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Tourism plays an unexpectedly large role in this dilemma. 
Despite being discussed in an earlier section that cultural tour-
ism could help boost incentives to protect cultural heritage, the 
increasing demand for recreational diving, in part due to the 
increasing number of tourists, have forced the government to cut 
back on the previously strict regulations on scuba diving.63 A 
new approach––creating archeological diving parks––attempts 
to reconcile the need to preserve heritage while opening up 
access to support the tourism economy.64 This approach entails 
guiding divers through the site, similar to visitors to a museum 
or land site.65 However, this approach also requires “a radical 
rethinking of the criteria for the designation of archaeological 
sites, involving the introduction of different levels archaeo-
logical or historical ‘significance’ and decisions as to the degree 
of protection to be given to a site based on such criteria.”66 
Establishing an acceptable set of criteria would no doubt invite 
mandatory judgement and controversy, but may be seen as the 
only viable path forward. 

When archeology expert and academic Ufuk Kocabaş was 
interviewed by the Governorship of Istanbul, he commented 
that Istanbul was an open-air museum, and that though as a 
UNESCO World Cultural Heritage site it is a place that belongs 
to everyone, not just Istanbulites; “We [Istanbulites] are strug-
gling to serve our own country . . . . [t]his is not just a city where 
we make money and work, it’s also [where] we live in.”67 He 
emphasized the need for a collective societal effort to raise 
awareness of the importance of cultural heritage in Istanbul, and 
believes that raising the next generation with a sensitivity to the 
art and history of the city will support conservation efforts.68 
However, there is little to be seen in the ways of concrete steps 
and frameworks.69 This non-materialization of sustainable 
urban renewal and cultural heritage plans is what distinguishes 
Turkey’s trajectory from that of Amsterdam and Bordeaux’s. 

amSterDam

In Amsterdam’s case, several exclusive factors are at play 
that are absent from other cities, such as Istanbul and Turkey’s 
coastal cities.70 The historic Canal District, initially developed 
in the 1610’s and 1660’s as extensions to the urban area of 
Amsterdam, was built with the modern urban planning tech-
niques available at the time and was fitted to accommodate the 
need for water and shipping transport, as well as the growing 
merchant class.71 Designated as a UNESCO World Heritage site 
in 2010, the Canal District gives particular insights into the co-
integration of sustainable urban development and heritage con-
servation, especially as the waterways are facing environmental 
decay.72 

The first advantage the Canal District had was a much more 
recent history than Istanbul, Rome, or Cairo. However, the 
District also had a consciousness for its heritage that preceded 
any other city.73 The landscape of the District, as we see it now, 
has “been shaped particularly by nineteenth- and twentieth-
century writers, cartographers, painters, architects, and urban 
planners . . . .”74 Since the 1880’s, most of the architects who 
wanted to implement the ideas of urban planner Camilo Sitte, 

Henry Harvard, or architect H.P. Berlage saw the Canal District 
as the perfect testing grounds for their hypotheses.75 However, 
concerned groups of citizens organized and formed a counter-
movement, which was separate from the government’s initia-
tives of preservation, to oppose these new ideas.76 This led to 
the inclusion of the public voice in discussions pertaining to 
the aesthetics and development in the District––a trend that 
continues.77 The tradition of public voice continued even when 
the Amsterdam Department of Public Works began to report 
on issues of traffic and urban transportations in the city in the 
1920’s and changes were deemed necessary––public debate was 
a core aspect of the decisions made at the time.78 This was also 
evident during the 1950’s and 1960’s, where the city suffered 
serious deterioration, and sought to overhaul and completely 
renovate and thus transform the Canal District zone, but in the 
face of public outcry had to alter its plans.79 These efforts were 
coupled with citizen efforts to form coalitions and corporations 
that embarked on their own renovation, rehabilitation, and man-
agement of certain historic properties in the city.80 

Another distinguishing factor of Amsterdam’s urban devel-
opment is that, unlike other cities who have grappled with their 
own past, Amsterdam has appreciated and evolved with its his-
toric center in mind, and has also aimed to “preserve not just indi-
vidual buildings but the whole historic urban environment.”81 
Modern buildings, even built today, are conceived of relative 
to how they would fit within the existing historical urban land-
scape.82 The Dutch legal framework also reflected this mindset, 
most evident in the 1988 Monuments Act, which granted pro-
tection to city and village landscape views, under the catego-
rization of “immovable objects” as a cultural asset.83 Notably, 
this is also under the responsibility of the Minister of Housing, 
Spatial Planning and Environment––rather than the Minister of 
Culture.84 Many of the policies utilized by the Dutch legal system 
were also heavily influenced by UNESCO’s Recommendation 
on Historic Urban Landscapes, as demonstrated by the passage 
of renewed Dutch national heritage law in accordance with the 
HUL approach.85 

A pertinent method that Amsterdam used that combined 
urban preservation and sustainable development goals was in 
relation to addressing housing concerns and risings costs in the 
inner city. In 1957, the countermovement group Stadsherstel 
was formed to combat the decaying urban center, and the city’s 
plans to demolish large swathes of the decrepit but historic 
cityscape.86 This group aimed to revitalize the inner city in a 
way that was conscious of the city’s heritage.87 As one of the pri-
vate citizen groups that organized and acquired private historic 
real estate, Stadsherstel renovated and restored the buildings, 
and instead of gentrifying them for a higher profit, converted 
them into subsidized housing, while also “encouraging former 
tenants to return to their rehabilitated houses.”88 This technique 
not only cemented the community’s in the city’s growth and 
ownership, but also revitalized the city while strengthening the 
original identity and character of the space. 

In doing so, Stadsherstel also incorporated explicit SDG 
goals in their efforts. In particular, it has furthered Goal 4, Goal 
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11, Goal 12, and Goal 17.89 It accomplished Goal 4, “ensur[ing] 
inclusive and equitable quality education and promot[ing] life-
long opportunities for all” by implementing an apprentice pro-
gram for construction and preservation trades that offer advanced 
skills and experiences to trainees.90 Goal 11, which is to “[m]
ake cities and human settlements inclusive, safe, resilient and 
sustainable,” was accomplished by focusing on the human lived 
aspect in the revival of the city.91 Firstly, Stadsherstel’s focus on 
reviving heritage sites that are already built to provide access 
to housing and commercial resources for citizens is an essential 
element of creating sustainable living cities.92 This effort was 
coupled with an intention and focus on creating affordable social 
housing and repurposing buildings to address a wider set of com-
munity needs.93 This significantly contributed to the diversity in 
the population of the city, including marginalized communities 
such as autistic teens and adults.94 Stadsherstel also incorporated 
Goal 12 “responsible consumption and production” by support-
ing the re-use of construction materials employed in restoring 
buildings, creating significant reduction in waste normally 
resulting from other methods of building demolition.95 Chiefly 
by re-enforcing existing buildings and re-purposing them, rather 
than demolishing them for a an entirely new structure, already 
creates immense relief for the environment.96 The methods 
Stadsherstel have used to revive and protect their heritage and 
environment proved to be effective, and Stadsherstel has even 
gone on to promote and facilitate other cultural heritage preser-
vation initiatives in the global context, fulfilling Goal 17 of revi-
talizing the Global Partnership for Sustainable Development.97 

borDeaux 
Though not as visibly influenced by UNESCO’s recom-

mendations as Amsterdam, Bordeaux, France nonetheless 
set on its own path of urban preservation and development. 
This was especially pertinent after Bordeaux was designated a 
UNESCO World Heritage Site in 2007.98 Founded during the 
Age of Enlightenment, Bordeaux also reflected modern proclivi-
ties for transformative urban space.99 Undergoing two “Project 
Urbains,” the city aimed to implement more public transporta-
tion networks and pedestrian zones included with public space 
and an homage to the city’s history.100 The first Project Urbain 
was completed in 2008, and the current one is underway with the 
goal of expanding the city’s metro networks and increase energy 
efficiency and serve environmental purposes with the creation of 
eco-neighborhoods.101

Within the parameters recommended by UNESCO, 
Bordeaux sought its reformation efforts under existing French 
legislation that covered the region.102 This has been one of the 
remarkable achievements of Bordeaux’s urban renewal, in that 
it was an opportunity that successfully showcased how strong 

existing legislation on the national stage could further urban 
development and heritage conservation––meaning that with the 
proper legal foundations already in place, other nations could 
easily pursue similar goals without having to undergo a major 
legislative effort specifically initiated for conjoined heritage 
conservation and sustainable urban development.103 This also 
serves to make the goals more complementary in their legal 
interpretation, and more uncomplicated to implement. 

Based on these existing laws, Bordeaux developed five 
principal sustainability goals: urban quality based on the city’s 
identity and heritage protection, environmental conservation 
and green mobility, economic development, social equity, and 
aesthetics.104 In addition to these, the heritage conservation tools 
are also revised to reflect sustainability concerns.105 But prob-
ably the most noteworthy approach that Bordeaux implemented 
was fighting against the “museification” of the city.106 The 
urban policies implemented also articulated the aim to ensure 
that Bordeaux would be a “historic living city,” one that would 
be able to evolve in a sustainable manner that also maintained 
its heritage.107 The policies also created a present city that 
served the living and economic needs of its citizens––espe-
cially achieved by the close oversight of private actors involved 
in the process.108 In addition to these policies, Bordeaux also 
embarked on a food sustainability project for the city, that incor-
porate the SDG goals.109 These policies include fighting food 
waste, strengthening the region’s agricultural food capacity, 
and encouraging shorter and local food supply chains.110 All of 
these factors led to a promising future of preservation and urban 
development for Bordeaux.

ConClusIon 
Cities are living and breathing spaces that are not immune 

to the ills and the joys of the passage of time. Therefore, they 
must adapt to the evolving changes and needs of its population. 
There is no clear-cut path to achieve this; indeed, much work 
remains in all the geographies discussed, as they work through 
their respective growing pains. However, Turkey lacks a cohe-
sive vision and orchestrated plan, tailored to local needs, to 
identify and preserve cultural heritage in a sustainable fashion, 
and Istanbul-centric solutions are needed to address growing 
urban concerns, as seen in the approaches used in Amsterdam 
and Bordeaux. With the development of UNESCO’s Historical 
Urban Landscape guidelines and a sensitivity to the needs and 
customs of the urban spaces in concern, nations and their existing 
legal, legislative, and governmental frameworks can be flexible 
enough to accommodate the interest convergence of sustainable 
urban development and heritage conservation, and continue to 
preserve and reshape cities in a thoughtful, intentional way.  
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assumptions that we’ve been able to rely on are beginning to erode and we can’t 
count on the hydrology. And when we can’t count on the hydrology we can’t 
count on the hydropower and hydropower revenues . . . .”).

https://www.usbr.gov/uc/rm/crsp/gc/
https://www.usbr.gov/uc/rm/crsp/gc/
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https://www.whitehouse.gov/briefing-room/presidential-actions/2021/12/08/executive-order-on-catalyzi
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/12/08/executive-order-on-catalyzi
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/12/08/executive-order-on-catalyzi
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/12/08/executive-order-on-catalyzing-clean-energy-industries-and-jobs-through-federal-sustainability/
https://www.wilderness.org/articles/blog/vision-responsible-renewable-energy-public-lands#
https://www.wilderness.org/articles/blog/vision-responsible-renewable-energy-public-lands#
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