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Kennedy v. Bremerton School District
142 U.S. 2407 (2022)

Gorsuch, J.

Joseph Kennedy began working as a football coach at Bremerton High School in
2008. Like many other football players and coaches across the country, Mr. Ken-
nedy made it a practice to give “thanks through prayer on the playing field” at the
conclusion of each game. In his prayers, Mr. Kennedy sought to express gratitude
for “what the players had accomplished and for the opportunity to be part of their
lives through the game of football.” Mr. Kennedy offered his prayers after the play-
ers and coaches had shaken hands, by takinga knee at the 50-yard line and praying
“quiet(ly]” for “approximately 30 seconds.”

Initially, Mr. Kennedy prayed on his own. But over time, some players asked
whether they could pray alongside him. Mr. Kennedy responded by saying, ““This
is a free country. You can do what you want.” The number of players who joined
Mr. Kennedy eventually grew to include most of the team, at Jeast after some games.
Sometimes team members invited opposing players to join. Other times Mr. Ken-
nedy still prayed alone. Eventually, Mr. Kennedy began incorporating short motiva-
tional speeches with his prayer when others were present.

The [School] District instructed Mr. Kennedy to avoid any motivational “talks
with students” that “include(d] religious expression, including prayer,” and to avoid
“suggest[ing], encouragling] (or discourag[ing]), or supervis(ing]” any prayers
of students, which students remained free to “engage in.” [The District] forbade
Mr. Kennedy from engaging in “any overtact ions” that could “appealr] to a reason-
able observer to endorse . . . prayer .. . while he is on duty as a District-paid coach.”
The District did so because it judged that anything less would lead it to violate the
Establishment Clause.

After the final relevant football game on October 26, Mr. Kennedy again knelt
alone to offer a brief prayer as the players engaged in postgame traditions. While he
was praying, other adults gathered around him on the field. Shortly after the Octo-
ber 26 game, the District placed Mr. Kennedy on paid administrative leave.

The Free Exercise Clause [of the Constitution] provides that “Congress shall
make no law . . . prohibiting the free exercise” of religion. This Court has held the
Clause applicable to the States under the terms of the Fourteenth Amendment. The
exercise in question involves, as Mr. Kennedy has put it, giving “thanks through
prayer” briefly and by himself “on the playing field” at the conclusion of each game
he coaches. By its own admission, the District sought to restrict Mr. Kennedy’s
actions at least in part because of their religious character.

When Mr. Kennedy uttered the three prayers that resulted in his suspension, he
was not engaged in speech “ordinarily within the scope” of his duties as a coach.
He did not speak pursuant to government policy. He was not seeking to convey a
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government-created message. He was not instructing players, discussing strategy,
encouraging better on-field performance, or engaged in any other speech the Dis-
trict paid him to produce as a coach.

In truth, there is no conflict between the constitutional commands before us.
There is only the “mere shadow” of a conflict, a false choice premised on a miscon-
struction of the Establishment Clause. And in no world may a government entity’s
concerns about phantom constitutional violations justify actual violations of an
individual’s First Amendment rights.

Respect for religious expressions is indispensable to life in a free and diverse
Republic —whether those expressions take place in a sanctuary or on a field, and
whether they manifest through the spoken word or a bowed head. Here, a govern-
ment entity sought to punish an individual for engaging in a brief, quiet, personal
religious observance doubly protected by the Free Exercise and Free Speech Clauses
of the First Amendment. And the only meaningful justification the government
offered for its reprisal rested on a mistaken view that it had a duty to ferret out
and suppress religious observances even as it allows comparable secular speech. The
Constitution neither mandates nor tolerates that kind of discrimination.

Sotomayor, J., dissenting

This case is about whether a public school must permit a school official to kneel,
bow his head, and say a prayer at the center of a school event. The Constitution does
not authorize, let alone require, public schools to embrace this conduct. Since Engel
v. Vitale, 370 U. S. 421 (1962), this Court consistently has recognized that school
officials leading prayer is constitutionally impermissible. Official-led prayer strikes
at the core of our constitutional protections for the religious liberty of students and
their parents, as embodied in both the Establishment Clause and the Free Exercise
Clause of the First Amendment.

To the degree the Court portrays petitioner Joseph Kennedy’s prayers as private
and quiet, it misconstrues the facts. The record reveals that Kennedy had a long-
standing practice of conducting demonstrative prayers on the 50-yard line of the
football field. Kennedy consistently invited others to join his prayers and for years

led student athletes in prayer at the same time and location. The Court ignores
this history.

[Wihile the Court reaffirms that the Establishment Clause prohibits the govern-
ment from coercing participation in religious exercise, it applies a nearly toothless
version of the coercion analysis, failing to acknowledge the unique pressures faced
by students when participating in school-sponsored activities. This decision does
a disservice to schools and the young citizens they serve, as well as to our Nation’s
longstanding commitment to the separation of church and state.

Properly understood, this case is not about the limits on an individual’s ability
to engage in private prayer at work. This case is about whether a school district is
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required to allow one of its employees to incorporate a public, communicative dis-

play of the employee’s personal religious beliefs into a school event, where that dis-
play is recognizable as part of a longstanding practice of the employee ministering
religion to students as the public watched. A school district is not required to permit
such conduct; in fact, the Establishment Clause prohibits it from doing so.

Kennedy was on the job as a school official “on government property” when he
incorporated a public, demonstrative prayer into “government-sponsored school-
related events” as a regularly scheduled feature of those events. Kennedy’s tradi-
tion of a 50-yard line prayer thus strikes at the heart of the Establishment Clause’s
concerns about endorsement. For students and community members at the game,
Coach Kennedy was the face and the voice of the District during football games. The
timing and location Kennedy selected for his prayers were “clothed in the traditional
indicia of school sporting events.” Kennedy spoke from the playing field, which was
accessible only to students and school employees, not to the general public.

Kennedy’s prayer practice also implicated the coercion concerns at the center of
this Court’s Establishment Clause jurisprudence. The District Court found, in the
evidentiary record, that some students reported joining Kennedy’s prayer because
they felt social pressure to follow their coach and teammates. Kennedy’s free exer-
cise claim must be considered in light of the fact that he is a school official and, as
such, his participation in religious exercise can create Establishment Clause con-
flicts. Accordingly, his right to pray at any time and in any manner he wishes while
exercising his professional duties is not absolute.

* ok ok

Topics for Further Discussion

1. Do you think the decision would have been the same if the coach had been a
Muslim who quietly prayed toward Mecca on the 50-yard line after a football game
in a community in which most people were Christian? If not, why not?

2. Justice Sotomayor’s dissenting opinion included photos of the coach sur-
rounded by kneeling players. Is that evidence that the students wanted to pray or

that they likely felt coerced by peer pressure to follow along?

3. Recitation of the “Pledge of Allegiance” to the national flag is a ritual in many
school classrooms. In 1954 Congress added the phrase “under God” to the pledge,
so that it now reads, “. .. one nation, under God, indivisible, with liberty and justice
for all” Children cannot be required to recite the Pledge. Almost fifty years later,
in Newdow v. United States Congress, 328 E.3d 466 (9th Cir. 2003), the Ninth Cir-
cuit held the “under God” language to violate the Establishment Clause. The case
reached the Supreme Court, but the Court declined to address the constitutional
question, concluding that the father of the child did not have standing to bring the
case to court. Do you think such language in the school environment offends the

Establishment Clause?



