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Injunctions – Anti-suit injunction – Unexplained delay in seeking – Delay as stand-
alone ground – No detriment or prejudice – Role of comity – Comity and delay 
related – Forum non conveniens injunctions distinguished from anti-suit 
injunctions – High Court Ordinance (Cap 4) (HK), s 21L 
 
Summary 
This was an appeal by vessel owners against the refusal of an anti-suit injunction 
under s 21L(1) of the High Court Ordinance (Cap 4) to restrain a bank as holder 
of a bill of lading from continuing proceedings in the Qingdao Maritime Court 
contrary to an arbitration clause incorporated into the bill of lading: [2016] 
HKCFI 39.  
 
Facts 
Vessel owners entered into a contract of carriage, it being expressly stated on the 
back of the bill of lading that “All terms and conditions, liberties and exceptions 
of the Charter Party, dated as overleaf, including the law and Arbitration Clause, 
are herewith incorporated”. The arbitration clause further provided that: 
 

Any dispute arising out of this Charter Party or any Bill of Lading issued 
hereunder shall be referred to arbitration in Hong Kong … English law 
shall apply. … Any claim must be made in writing and the claimant’s 
arbitrator nominated within twelve months of the final discharge of the 
cargo under this Charter Party, failing which any such claim shall be 
deemed to be waived and absolutely barred. 

 
The respondent bank became the lawful holder of the bill of lading and 
commenced proceedings against the owner in the Qingdao Maritime Court in the 
People’s Republic of China (Mainland) for wrongful discharge of cargo. The bank 
delivered a statement of claim in those proceedings before the expiry of the 
limitation period in the arbitration clause, but only served the owners some five 
months after its expiry. Jurisdictional challenges by the owner on the Mainland 
failed and it sought an anti-sui injunction in Hong Kong under s 21L(1) of the 
High Court Ordinance (Cap 4) on the basis of the arbitration clause to prevent the 
bank pursuing the proceedings on the Mainland. That sub-section said: 
 

The Court of First Instance may by order (whether interlocutory or 
final) grant an injunction or appoint a receiver in all cases in which it 
appears to the Court of First Instance to be just or convenient to do so. 

http://www.hklii.hk/eng/hk/cases/hkca/2016/205.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21l.html
http://www.hklii.hk/eng/hk/legis/ord/4/
http://www.hklii.hk/eng/hk/cases/hkcfi/2016/39.html
http://www.hklii.hk/eng/hk/cases/hkcfi/2016/39.html
http://www.hklii.hk/eng/hk/legis/ord/4/s21l.html
http://www.hklii.hk/eng/hk/legis/ord/4/
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There was uncontradicted evidence given by the bank’s Mainland law expert that 
the Mainland courts would likely regard an injunction as an intrusion or 
obstruction of the judicial sovereignty of the Chinese courts, and the Qingdao 
Maritime Court had “accepted” the Mainland proceedings, which involved a 
thorough examination of the bank’s claim pursuant to Article 119 of the Civil 
Procedure Law of the People’s Republic of China. 
 
The trial judge held that the arbitration clause had been validly incorporated into 
the bill of landing and made the following undisputed findings of fact: 
(1)  The owner was evading service in the Mainland and waiting for the 

limitation period of the arbitration agreement to expire, which was the only 
motive for the delay: [33] 

(2)  The owner had deliberately delayed taking any action to assert its right 
under the arbitration agreement for eight months: [53] 

(3)  The owner’s delay was not confined to the eight-month period. Almost four 
months elapsed after the owner made its challenge before the Mainland 
court and seeking the anti-suit injunction. The delay was inordinate and 
culpable: [55] - [56] 

(4)  There was no credible explanation of the owner’s failure to seek an anti-
suit injunction shortly after the bank commenced proceedings on the 
Mainland: [60] 

(5) The bank was unaware of the arbitration clause until June 2015 when the 
vessel owner challenged jurisdiction in the Mainland proceedings, after the 
limitation period had expired. It took no step to obtain a copy of the 
Charter Party to ascertain the position and as a result failed to act 
reasonably in failing to preserve its right to sue in the contractual forum: 
[34], [38] 

 
The judge refused the injunction on the basis that delay alone, without detriment 
or prejudice, was a sufficient ground for refusing an anti-suit injunction, 
following The Angelic Grace [1995] 1 Lloyd’s Rep 87, Essar Shipping Ltd v Bank of 
China Ltd [2015] EWHC 3266 (Comm), Ecobank Transnational Incorporated v 
Tanoh [2015] EWHC 1874 (Comm) , and Ecobank Transnational Incorporated v 
Tanoh [2015] EWCA Civ 1309. 
 
The judge also held that for comity – respecting the decisions and authority of 
the Mainland courts – the injunction should not run. 
 
The owners appealed, formulating the following question of law: 

 
Where an anti-suit injunction is sought to enforce a contractually 
agreed arbitration clause, and there has been no submission to the 
jurisdiction of the foreign court by the applicant, and no relevant 
irreparable prejudice to the respondent, can mere delay and comity 
considerations arising from that mere passage of time constitute 
sufficient freestanding justification for the refusal of the grant of an 
anti-suit injunction? 

http://www.china.org.cn/english/government/207339.htm
http://www.china.org.cn/english/government/207339.htm
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2015/3266.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2015/1874.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2015/1309.html
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The owner contended that the judge erred in law in following the English cases, 
saying those decisions had departed from the well-established principles and 
jurisprudential rationale behind the grant of anti-suit injunctions. It argued that 
mere delay does not amount to a strong enough standalone reason to displace 
agreed contractual rights and that in respect of comity considerations, it is 
necessary to distinguish between forum non conveniens anti-suit injunctions 
and contractual ones. It said that for a contractual anti-suit injunction, 
considerations of comity are of minimal relevance, citing OT Africa Line Ltd v 
Magic Sportswear Corporation [2005] EWCA Civ 710; [2005] 2 Lloyd’s Rep 170; 
Deutsche Bank AG v Highland Crusader Partners LP [2009] EWCA Civ 725; [2010] 
1 WLR 1023. 
 
Held, (per curiam, Kwan JA delivering the reasons) dismissing the appeal: 
 
(1) Unless the judge’s finding of the primary facts is shown to have been 

mistaken, the appeal court will interfere with the judge’s decision at first 
instance only if it is shown that he erred in law, or that he ignored a 
relevant factor or took into account an irrelevant factor, or if his conclusion 
was one that he could not reasonably or sensibly have come to. [10] 
 
Ecobank Transnational Incorporated v Tanoh [2015] EWCA Civ 1309 at 
[138]; Joint Stock Asset Management Company Ingosstrakh-Investments v 
BNP Paribas SA [2012] EWCA Civ 644 at [63], cited 
 

(2) To ascertain the true role of comity considerations in contractual anti-suit 
injunctions, a distinction should be drawn between forum non conveniens 
anti-suit injunctions and contractual anti-suit injunctions. [17] 
 
The Angelic Grace [1995] 1 Lloyd’s Rep 87at 96; OT Africa Line Ltd v Magic 
Sportswear Corporation [2005] EWCA Civ 710; [2005] 2 Lloyd’s Rep 170at 
[32]-[33]; Deutsche Bank AG v Highland Crusader Partners LP [2009] EWCA 
Civ 725; [2010] 1 WLR 1023at [50], cited. 
 

(3) In contractual anti-suit injunctions, comity considerations would have 
reduced importance, not that they would have no or minimal importance. 
[18] 
 
Ecobank Transnational Incorporated v Tanoh [2015] EWCA Civ 1309 at 
[105]-[106], referred to. 
 

(4) Where an injunction is sought to restrain a party from proceeding in a 
foreign court in breach of an arbitration agreement governed by local law, 
the local court need feel no diffidence in granting the injunction, provided 
that it is sought promptly and before the foreign proceedings are too far 
advance. [19] 
 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2005/710.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/725.html
http://www.hklii.hk/cgi-bin/LawCite?cit=%5b2010%5d%201%20WLR%201023
http://www.hklii.hk/cgi-bin/LawCite?cit=%5b2010%5d%201%20WLR%201023
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2015/1309.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2012/644.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2005/710.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/725.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/725.html
http://www.hklii.hk/cgi-bin/LawCite?cit=%5b2010%5d%201%20WLR%201023
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2015/1309.html
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The Angelic Grace [1995] 1 Lloyd’s Rep 87; Toepfer v Molino Boschi [1996] 1 
Lloyd’s Rep 510 at 516, cited. 
 

(5) Questions of delay and comity are related in considering anti-suit 
injunctions. [21] 
 
Joint Stock Asset Management Company Ingosstrakh-Investments v BNP 
Paribas SA [2012] EWCA Civ 644at [66], cited.  
 
Ecobank Transnational Incorporated v Tanoh [2015] EWCA Civ 1309 at 
[120]-[137], referred to. 
 

(6) In the exercise of judicial discretion in considering anti-suit injunctions, the 
appropriate weight to be accorded to a particular factor when all relevant 
considerations are taken into account must vary with the particular 
circumstances of each case. [22] 
 

(7) In the present case, a grant of an anti-suit injunction would mean that the 
two decisions of the Mainland courts would practically be overturned. [23] 
 

(8) The power to stay proceedings in s 20(5) of the Arbitration Ordinance (Cap 
609) is inapplicable where no arbitration proceedings take place in Hong 
Kong and the parties do not intend to go to arbitration. [24] 
 

(9) In exercising the power to grant an anti-suit injunction under s 21L(1) of 
the High Court Ordinance (Cap 4), the court may take into account wider 
considerations than under the Arbitration Ordinance. [24] 
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