
 
 

 

 

   

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dear Mr Ball, 
 
Re:  Brexit Justice 
 
We write to provide you with a progress update in respect of the above matter.  
 
As you know, we met extensively at the initial stages of instructions to identify the best and most 
cost-effective way forward bearing in mind that is how we work and as you were very conscious 
that you were the custodian of other people’s money.   
 
With a large project such as this, it is very easy to run off in all directions, create a massive bill for 
the client and achieve minimal forward progress – everyone has been busy, there is the appearance 
of industry is created but little of substance is achieved.  That is not how we work and so two 
matters were agreed early on 

a) the order of work (see below) and 
b) a rough estimate of costs so that it could be compared to your available budget. 

 
The order of work was, in our view, critical in circumstances where there is a budget.  There are 
two critical questions: for the matters under discussion,  

a) (the legal question) as a matter of law and assuming for the moment there is sufficient 
evidence, can a person be prosecuted for any criminal offence?; and 

b) (the fact question) assuming, in principle, it is possible to prosecute someone for lies told 
during the Referendum debate, is there sufficient evidence to prosecute any person. 
 

It can be seen that each question depends on an assumption made in respect of the other question; 
resolution is achieved either by investigating both (in the hope that at the end both assumptions 
are proved correct) or by answering one question before turning to the other.  We provided very 
clear advice that it should be the latter course and that the legal question should be answered first.  
The reason is that the ‘both’ approach costs a great deal of money and either assumption may be 
undone; the second reason is that the legal question can be answered within a budget and timescale 
and the factual assumption is safer to make. Further, if there is no settled legal framework, it is 
more difficult to know what facts need to be investigated and proved. Therefore the decision was 
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made to obtain the legal advice first and, assuming it is positive, turn to the fact-based investigation 
in the knowledge that the whole may bear fruit.  We remain convinced that this is the best use of 
resources. 
 
With that in mind, there has been much progress at this first stage. We have undertaken a 
considerable amount of research to identify what potential offences those persons who made 
misleading and/or false representations to the pubic during the course of the EU Referendum 
may have committed. That research fed into very detailed Instructions to Counsel to advise.  These 
instructions were provided on the 25th October 2016 and, in them we identified several potential 
offences that may have been committed, including misconduct in public office, undue influence, 
fraud, conspiracy to defraud and inciting racial hatred. Counsel have been asked to advise as to 
which offences may have committed, what evidence would be needed to establish those offences 
and other relevant factors arising (such as considerations under the Human Rights Act 1998).  
 
Quite some time was spent choosing the counsel to be instructed since we advised you that the 
choice was critical to the overall objective.  Since the aim is to hold to account those who lied in 
the campaign, there is no point in finding an unknown (possibly insurmountable) hurdle part way 
through a prosecution.  If there are issues that will arise, we need to know in advance what they 
are and whether they are surmountable.  Therefore the very best, far-seeing advice is required in 
what will be a possibly unique prosecution.   
 
We have secured that very best advice and instructed a panel of highly-experienced and highly-
regarded counsel, namely Mr. David Perry QC, Mr Jonathan Crow QC, Ms Katherine Hardcastle 
and Mr Anthony Eskander.  
 
Focussing just on Queens Counsel in this letter, Mr Perry QC is pre-eminent in the field of criminal 
law though his abilities stretch well beyond the confines of that description.  Mr Crow QC is pre-
eminent in public (and commercial) law.  Both formerly held the position of Treasury Counsel – 
Mr Perry in crime and Mr Crow in civil – and these competitive appointments are held by the best 
in their field at the Bar as the Government (whom they advised in those positions) seeks out the 
very best.   
 
The experience and expertise reflected in the panel will result in robust and considered legal advice 
on this complex and unique set of facts. It is anticipated that junior counsel will liaise and produce 
a draft written advice that can be considered and settled by leading counsel, as this will be the most 
efficient way of producing an advice that reflect all counsel’s views.    
 
We do not yet know what counsels’ final advice in this matter will be and we appreciate your 
ongoing patience. Resolving many of the complex questions that this case gives rise to at this 
preliminary stage will ensure that we proceed on a solid legal footing with a detailed and considered 
written advice that will be the cornerstone of the case.  Of course, if the advice is negative then we 
will have a clear understanding of why that is so. 
 
We have made enquiries as to timing and the latest information is that it is anticipated that junior 
counsel will have prepared a first draft of the advice for the consideration of Mr Perry QC and Mr 
Crow QC in the week commencing 12 December 2016. Thereafter, it is hoped that the Queens 
Counsel will return to the juniors with an amended draft/questions in a week (approximately) so 
that the final version may be available either just before Christmas or, more likely, in the New 
Year. We will let you know as a matter of urgency if there is likely to be any change to this timetable.  
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You have carried forward an enormous task with many different aspects that we, fortunately, do 
not have to concern ourselves with as priorities.  You have asked whether there is anything further 
that you can do at this stage.  We have answered in the negative since, until the legal question is 
answered, that firm footing to move forward is not present. 
  
If there are any matters arising or if we can be of any further assistance in respect of this matter 
please do not hesitate to contact Andrew Marshall or Adrian Sandberg of this firm. 
 
Yours sincerely, 
 

 
Edmonds Marshall McMahon 
 

 

 

  

 

 


